This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


l^ 


.? 


I  ^ 


12  n 

21  i 

34  U 

S4  14S 


12      20 

S3  wm 


3    4«ti 

30i*m 


IS  31 

4  330 

to  47S 

^  4^ 

31  11 


13  36 

2  716 

10  213 

SO  20?) 

S8  30L 


13  41 

17  41 

24  SSO 

S5  KIT 

35  117 


IS  41 

3  203 

&  »£ 

Sg  3& 


lOf  610 


1^      43 
10    t2S 

19  en 
43  nw 


IS      S4 

36  nw 


ta 

iSf 

iSf  I 

6  435 

7  406 
\%  411» 

14  770 

33  lids 

33  uoe 


▼OI-  19BOBINSON— I.OUI8IANA  REPORTS. 

15! r  nil 
8  714 
a  477 
10  710 
10  TiSl 
12    217 


34  ses 

S4  1240 

3&  7t7 

35  T^ 
3a  lDf»7 
4B  850 


13 

21     iot. 
30  1S47 


»7    436 


la  Ttt 
18  640 
31    fiSO 


12  &V1 
14  IfM 
as    407 

33  1010 

34  «39 


12  «6 
£4  WS 
37      75 

30  5rj 

32  t«J3 

33  1066 


12     Kll 
S«     113 


TFToS 

3    507 


12 

lUo 

12 

!£W 

12 

RflO 

VI 

g7l> 

90  lOSg 

12 

113 

12r 

litt 

ft 

^ 

le 

291 

IS 

33^ 

41 

353 

12  \m 

12r  5W0 


12    IST 
12    267 


13    130 

2  eie 


133 

1»» 

171 


12    136 

ft  :^ 

14   \ 
39  1070 


12  141 

Vi^  IfiO 

3  S££l 

4  \n 

l«  2^1 

19  4J& 

2S  417 

34  890 


3  221 

10  3»5 

2l?l  18S 

41  m^ 


12  ] 

33  #38 

34  149 
36  OtM 


Itf  157 
20  &40 
4t      ^ 


.,     1 

33    735 
41  1039 


12    327 

2  668 

3  187 


13     11^ 

B    5<K 

33  UUO 


12    188 

37    11; 


32  IM 

10  6Wi 

13  577 

18  460 


12    lft8 
12r  yOQ 


IV  17^ 

4  228 

14  634 

1ft  34 


12  178 
IS  431 
S3  G05 


12  180 

3  &:i 

S  M 

8  Ti 

8  385 

10  i 

14  W6 
Id  165 
18  17ft 
1ft  12»2 
1ft  138 
21  303 

12  183 

S  332 

2  ni 

3  263 
B  72 

12  618 

13  m 

15  \m 
1ft  138 


(kinyini4d. 


13  ^2i^:& 

3  624 
8      54 

S  3«8 

10  233 

11  410 
13  802 
13  560 
18  179 

18  5 
\%  138 
1ft  U1 

19  lfl7 

19  2l*e 
30 

20  33H 
20  m< 


SI  em 

32    ftiS 


12  23! 

13  r  3M 
3  386 

18  3ft(> 

20  46 


237 
80 


12  23i 

3  168 

10  07« 

S3  €f» 

2&  jya 

39  805 


13  UZ 

15  135 

1ft  S^ 

^  lift 

36  l>i>4 

."^  346 

38  347 


12  ^f 
12  ^7 
14  236 
28  36 
33  1179 


12  1W 

S  ftJ3 

7  ^2 

11  6H 


S6  174 
32  355 
34    eft7 


Id    210 
37    733 


12    216 
i        ft 


12  2W 

l:^r  3fl6 

%  50y 

24  213 

32  HVi 

33  fi86 
33  5iJ6 


13  273 

2  3lft 

3  158 
3  159 
6  471 


13    3Ty 
3    tf03 


19  1117 

^  &0S 

27  ! 

32  mi 

S3  iffi8 

3a  ^ftO 


12  tai3 
12r  310 
20    170 


12  3^; 
17  41? 
34  280 
34  3i9 
34  lDft9 
36    157 


13    33d 
34  U80 


12    338 
10    ^ 


12    S2B 

IS  ass 


12    332 
^    352 


13  334 

12 r  386 

a  171 

ft  84 


12    371 

le    m 

33  lOiii 
8fl  rj6l 
^     117 


13  413 
18  44 
31     131 


I2r  438 
30  1013 


12    421 
33    lift 


12  421 

30  077 

33  lift 

40  796 


12    4y« 
3    458 

u  sei 


12  446 
ft  4rtO 
14    845 


18  21ft 

20  118 

21  374 
38  616 
30  S54 
30 


12  141 

14  881 

21  136 

24  118 


12  gift' 
21  807 
32    6CM 


12  376 

18  6271 

15  015' 

2!  5 

tf7  146 

30  473 


12  450 
3  h^ 

13  23fil 
12  Bfl9 
i:i  254| 
21  25,^j 
33  54 

37  3^1 

38  108 


13  534 

12  564 

15  205 

18  \m 

26  288 


13    :i83 
41    35d 


13  385 

3  014 

8  413 

S  41^ 

n  37^ 

33  r^ 

36  613 

33  402 

43  IIH 


li  : 

1&  HIT 

21  1^ 

24  3ft-J 

33  907 

33  958 


12    453 

13r  455 
2    651 

25    582 


13  407 

ft  124 

15  458 

1ft  itiO 


12  231 
I3r  226 
I2f  6591 
e  7M0 
15  618 
22    4^ 


12    316 
21    j^ 


12  830 

29  618 

20  839 

<2  448 


13  4(M 
33  360 
40    2r(! 


13    480 
i2r  4«8 

1'3^48H 
11      40 

2ft   8ra 

34  lIH'i 
37     175 


12    527 
3    \n 

12    4tM 


19  531 
30  510 
30  1210 
3W    152 


12    536 

13f  538 


12  540 
2  916 
18  4ffi 
£8  715 
2ft  24 
33  1170 


12  6*=» 

26  2U8 


12  546 
24  630 
31    117 


12    54ft 
U    511 

l2~5^ 
11     469 
m  HI© 
39    317 


GjrjLiJJiied, 

13   iia 

15    324 
33    S73 


12 

578 

20 

532 

2ft 

585 

12 

5A4 

12 

57r 

IS 

578 

IS 

590 

13  r  592 

13    694 
13    BTJ 


12f  6:^6 
19        3 

73^636 
30  B4 
28    428 


12    638 

2     ftrW 
6    468 


12  fiisy 

10  710 

33  3 

41  1119 


tn 

£ 

o 

I 

UJ 

I-' 

CO 


13    Jd48 
30  1212 


12  660 
12  r  663 
14  171 
31    54V5 


o 


12  6116 

13  33ft 

13      DS 

l3~6C« 
I3f  074 
5  100 
41  1036 


m 


o. 
v^ 


c» 


12  563 
12i  671 
8  94a 
3  43 
10    635j 


O«P7rickt,1883,b7Fn]kkSk0ptni,Oki6a«o.    (PkUntapplitd  for.) 


fe 


REPORTS 


OF 


CASES 


ARGUED    AND    DETERMINED 


IN 


THE   SUPR 


OURT 


By  MERRITT  M.  ROBINSON. 


voiiUiKx:    XII. 


NEW  ORLEANS. 
PUBLISHED   FOR  THE    REPORTER. 

1846. 


Entered  according  to  the  act  of  Congress,  in  the  year  1849,  by 

Merritt  M.  Robinson, 

In  the  Clerk^s  Office  of  the  District  of  Louisiana. 


NEW  YORK :  PRINTED  BY  A.  S.  OOULO. 


i 


JUDGES 


or  THK 


SUPREME  COURT, 

DURING  THE   TIMB   OF  THE8K   RBPORTt. 

Hon.  FRANQOIS  XAVIER  MARTIN. 
Hon.  henry  ADAMS  BULLARD. 
Hon.  ALONZO  MORPHY. 
Hon.  EDWARD  SIMON. 
Hon.  RICE  GARLAND.* 


ATTORNEY   GENERAL. 

ISAAC  T.  PRESTON,  Es*. 


*  Garland,  J.  did  not  ait  after  the  September  term.  The  opinion  in  the 
case  of  Marigny  ▼.  The  Union  Bank,  p.  S83,  had  been  prepared  by  him  at  a 
previoas  term,  bat  the  judgment  of  the  court  was  suspended  by  an  application 
for  a  re-hearing. 


Jl3=»  Having  relinquished  my  interest  in  the  contract  for  the 
publication  of  the  decisions  of  the  Supreme  Court,  entered  into 
with  me  by  the  Treasurer  on  behalf  of  the  State,  under  the  act 
of  1846,  this  series  of  Reports  will  terminate  with  the  present 
volume. 

M.  M.  Robinson. 

New  Orleans^  October^  1846. 
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CASES 

ARGUED    AND   DETERMINED 


IN  THE 


SUPREME  COURT  OF  LOUISIANA, 


IN  THE 


WESTERN  DISTRICT,  AT  OPELOUSAS, 
SEPTEMBER,  1845. 


PRBSBNT : 

Hon.  henry  ADAMS  BULLARD. 
Hon.  ALONZO  MORPHY. 
Hon.  EDWARD  SIMON. 
Hon.  rice  GARLAND. 


Nicholas  Broussard  and  others.  Heirs  of  Amand  Broussard, 
deceased,  v.  Joseph  Gonsoulin  aud  others. 

A  confirmation  of  a  land  claim  by  the  government  of  the  United  States,  amounts  to 
no  more  than  a  relinquishment  of  all  its  rights  to  the  land ;  it  has  no  effect 
against  third  persons. 

According  to  the  usages  of  the  Spanish  government  of  Louisiana,  a  double  conces- 
«on  of  land  could  be  granted  only  in  the  rear  of  the  front  tract. 

Where  parties  claiming  to  be  owners  of  a  tract  of  land,  prove  an  application  by 
each  to  a  Spanish  Commandant  for  a  grant  of  the  premises,  and  a  confirmation 
to  each  by  the  United  States,  but  no  complete  title  or  grant  to  either  from  the 
Spanish  government,  and  the  first  applicant  is  not  shown  to  have  ever  been  in 
possession,  but  the  last  is  proved  to  have  possessed  and  cultivated  the  premises 
for  a  number  of  years,  the  claim  of  the  latter  must  prevail. 

Property  in  real  estate  is  acquired  by  public,  continuous  possession,  under  the  title  of 
owner,  for  thirty  years. 

Appeal  from  the  District  Court  of  St.  Martin,  Boyce,  J. 
Voorhies,  for  the  appellants. 
Vol.  XII.  1 
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Broussard  and  others  v.  Gonsonlin  and  olbers. 


T.  H.  and  W.  B,  Lewis,  for  the  defendants. 

Garland,  J.*  The  petitioners,  as  the  heirs  of  Amand  Brous- 
sard  deceased,  allege  that  they  are  the  owners  and  proprietors  of 
a  tract  of  land  at  a  place  called  Fausse  Pointe,  in  the  parish  of 
St.  Martin,  having  a  front  of  forty  arpents  on  the  back  lines  of 
the  tracts  fronting  on  the  bayou  Tache,  by  a  depth  of  forty  ar- 
pents,  bounded  above  by  the  land  of  Francois  Louvieres,  and  be- 
low by  vacant  land.  Their  claim  is  based  on  a  certificate  or  re- 
commendation, dated  December  31,  1800,  signed  by  De  Blanc, 
the  then  Commandant  of  the  post  of  Attakapas,  in  favor  of  their 
ancestor,  confirmed  by  an  act  of  Congress,  appproved  the  6th  of 
February,  1825,  to  the  full  extent  claimed ;  and  said  claim  has 
been  located  by  a  regular  survey,  made  on  the  2d  April,  1832, 
by  a  duly  authorized  surveyor,  and  approved  by  the  Surveyor 
General  of  the  United  States.  They  say  that  they  have  been 
disturbed  in  their  possession  of  the  premises  by  the  defendants, 
who  have  taken  possession  of  a  part  of  said  land,  and  set  up  title 
to  it,  although  they  have  none,  and  have,  in  various  ways,  slan- 
dered the  title  of  the  petitioners  to  their  great  damage.  They 
pray  to  be  quieted  in  their  title  and  possession  of  the  land  claim- 
ed, that  the  defendants  be  evicted,  and  pay  damages,  rents  and 
profits. 

The  answer  of  the  defendants  denies  the  allegations  in  the  pe< 
tition,  and  specially  avers,  that  the  plaintiffs  have  no  title  to  the 
premises  occupied  by  them.  They  say  that  they  are  the  bona 
fde  owners  and  proprietors  of  a  tract  of  land  situated  at  Fausse 
Pointe,  in  the  parish  of  St.  Martin,  having  sixteen  arpents  front, 
on  the  back  line  of  a  tract  of  land  formerly  owned  by  Francois 
Gonsoulin  their  deceased  ancestor,  with  a  depth  of  forty  arpents^ 
commonly  called  a  double  concession,  said  tract  being  bounded 
on  one  side  by  land  formerly  claimed  by  Amand  Broussard, 
and  on  the  other  by  land  claimed  by  Joseph  Broussard. 
Said  tract  of  land  was  granted  to  Francois  Gonsoulin,  the  ances- 
tor of  the  defendants,  by  the  Spanish  government,  in  the  year 
1802,  and  they  hold  by  regular  conveyances  from  him,  or  his 


*  Simon,  J.  havings  been  counsel  in  this  case,  did  not  sit  on  its  trial 
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succession*  They  say  that  they  have  been  in  peaceable  and  quiet 
possession  of  the  land  for  more  than  thirty  years ;  wherefore 
they  plead  the  prescription  of  ten,  twenty,  and  thirty  years,  hav- 
ing, as  is  all^d,  just  titles.  The  respondents  further  say,  that 
the  names  of  a  portion  of  the  plaintiffs  have  been  used  without  their 
consent  and  approbation,  and  that  they  have  renounced  all  claim 
to  the  premises  described  in  the  petition.  They  also  say,  that 
they  hold  the  land  in  their  possession  under  titles  derived  from 
Francois  Gonsoulin,  or  his  heirs,  and  they  pray  that  they  maybe 
summoned  in  warranty,  and  judgment  rendered  against  them  in 
case  of  eviction. 

On  the  trial  below,  the  plaintiffs  offered  as  evidence,  the  peti* 
tion,  or  ra^ue/etof  Amand  Broussard,  addressed  to  Louis  Charles 
]>e  Blanc,  Commandant  of  the  post  of  Attakapas,  stating  that  he 
is  the  owner  of  a  tract  of  land  fronting  on  the  bayou  Tache,  with 
a  depth  .of  forty  arpents,  upon  wliich  there  is  no  wood  ;  and  as 
the  land  in  the  rear  is  vacant,  he  prays  that  it  may  be  granted 
to  him,  according  to  the  same  limits.  On  the  31st  December, 
1800,  the  Commandant  aforesaid,  certifies  to  the  Intendant  Gener- 
al, that,  according  to  the  certificate  of  two  witnesses,  and  of  the 
Surveyor  of  the  post,  Francois  Gonsoulin,  and  according  to  the 
last  regulations  of  the  Intendant,  the  forty  arpents  front,  in  the 
rear  of  the  ordinary  depth  of  the  petitioner,  are  vacant,  and  that  as 
he,  Amand  Broussard,  was  one  of  the  most  ancient  Acadians  of 
the  post,  in  good  circumstances  and  charged  with  an  increasing 
family,  he  recommends  that  the  land  be  granted  to  him,  and  that 
the  Surveyor  be  directed  to  make  a  figurative  plan,  and  continue 
his  operations  to  obtain  a  title.  This  requete  and  certificate 
were  never  presented  to  the  Intendant  or  any  other  oflicer  of  the 
Spanish  Governor,  nor  further  acted  on,  until  after  the  cession  of 
Louisiana  to  the  United  States,  when,  about  the  year  1813,  it  was 
presented  at  the  land  office  at  Opelousas,  for  confirmation,  and  on 
the  30th  December,  18J5,  favorably  reported  on,  and  finally 
confirmed  by  an  act  of  Congress,  approved  February  5th,  1825. 
The  plaintiffs  are  the  heirs  of  Amand  Broussard,  who  died  in  the 
year  1817  or  1818. 

The  claim  of  Amand  Broussard  was  first  located  under  an  or- 
der of  the  principal  deputy  surveyor  of  the  south-western  district 


OPELOUSAS, 


Broussard  and  others  v.  Gonsoalia  and  others. 


of  Louisiana,  by  James  L.  Johnson,  a  deputy  surveyor,  on  the  2d 
February,  1827,  'and  approved  by  Gideon  Fitz,  Surveyor  Gen- 
eral of  public  lands  south  of  Tennessee,  on  the  24th  of  August, 
1833.  This  location  did  not  interfere  with  the  claim  of  the  de- 
fendants at  all,  and  gave  Broussard  only  947^"/^  acres,  instead  of 
1354  acres ;  his  confinnation  calling  for  40  arpents  front  by  40  in 
depth.  Why  no  more  was  given,  the  parol  evidence  will  ex- 
plain. On  the  2d  April,  1832,  William  B.  Jackson,  also  a  de- 
puty surveyor  of  the  United  States,  acting  under  an  order  of  the 
Surveyor  General  of  the  United  States  for  the  State  of  Louisiana, 
made  another  location  of  Amand  Broussard's  claim ;  and,  by  his 
survey,  1354  acres  were  allowed  to  it,  and  thus  the  land  claimed 
by  the  defendants  was  included  within  its  limits.  This  survey 
was  also  approved  by  H.  B.  Trist,  Surveyor  General ;  at  what 
precise  date  does  not  appear,  but  certainly  on  or  before  the  15th 
February,  1834.  See  plat  K  and  No.  3,  in  the  record.  Why 
two  locations  of  the  same  claim  were  made  so  widely  different,  is 
not  explained. 

On  the  10th  December,  1802,  Francois  Gonsoulin  presented 
his  petition,  or  re^t/e/e,  to  the  Commandant  of  the  post  of  Attaka- 
pas,  stating  that  he  had  obtained  a  title  to  the  front  lands  on  the 
bayou  Tache,  for  fourteen  arpents  front  on  each  side  of  it,  and 
that  he  had  adjoining  his  tract,  on  the  lower  side,  another  piece  of 
land ;  and  considering  the  small  quantity  of  wood  thereon,  he 
prays  that  according  to  the  regulations,  the  double  depth  of  said 
land  on  the  east  bank  only,  as  well  as  the  whole  quantity  of  the 
adjoining  tract,  be  granted  to  him,  in  order  to  form  altogether  a 
front  of  sixteen  arpents  on  the  back  line  of  the  front  tracts,  with 
a  depth  of  forty  arpetits.  On  this  application,  Louis  C.  De  Blanc, 
the  Commandant,  certifies,  that,  it  appearing  from  the  regulations 
of  the  Governor  General,  that  the  inhabitants  had  a  right  to  the 
double  depth  of  their  concessions,  and  as  the  petitioner  had  used 
all  the  formalities,  from  which  it  appeared  that  the  land  he  soli- 
cits belongs  to  the  domain,  and  had  a  large  family  (twelve  chil- 
dren,) the  double  depth  is  granted,  as  applied  for  in  the  memorial, 
having  sixteen  arpents  front  by  forty  in  depth,  and  he  is  direct- 
ed to  take  possession,  so  as  to  obtain  a  title  in  form.  This  claim 
was  never  presented  to  the  United  States  officers  for  confirma- 
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tion,  until  about  the  year  1836  ;  it  was  favorably  reported  on,  and 
finally  confirmed  by  an  act  of  Congress,  approved  July  6lh,  1842, 
but  has  not  yet  been  finally  located. 

The  parol  evidence  shows  that  Amand  Broussard,  at  an  early 
period,  but  when  is  not  definitely  stated,  had  a  cabin  and  kind  of 
well  on  the  upper  part  of  the  land  he  claims,  near  to  Louviere's 
line.  The  cabin  was  sometimes  occupied  by  his  slaves.  About 
the  year  1805,  or  1806,  he  proposed  to  have  a  survey  of  his  claim 
made  by  Evan  Bowles,  a  surveyor.  They  commenced  to  run 
the  frontline  at  the  lower  boundary  of  Louviere's  tract,  and  after 
proceeding  somethinglike  twenty  arpcw^^,  or  more,  Francois  Gon- 
soulin disputed  the  right  of  Broussard  to  proceed  further  down. 
A  post  was  planted  at  the  place  where  Bowles  stopped,  in  conse- 
quence of  Oonsoulin's  opposition,  and  no  side  or  back  lines  were 
then  run.  Broussard's  cabin  and  well  were  above  this  post,  and 
there  is  no  evidence  that  he  ever  occupied  any  land  below  it. 
He  died  in  1817,  or  1818,  and  there  is  no  proof  of  the  land  being 
occupied  since.  When  James  L.  Johnson  made  his  survey,  he 
measured  about  eighteen  arpents  front  for  Amand  Broussard,  and 
nine  arpenis  front  for  Edouard  Broussard,  his  son,  and  he  went 
no  further.  Who  was  present  when  Jackson  made  his  survey, 
except  himself  and  his  chain  carriers,  is  not  shown. 

The  proof  of  occupancy  and  cultivation  on  the  part  of  Gonsou- 
lin, the  ancestor,  and  his  children,  on  the  land  claimed  by  the 
defendants,  is  ample.  Lewis  Moore  says,  he  was  on  the  land  in 
June,  or  July,  1804,  with  some  other  persons.  The  sons  of  Fran- 
cois Gonsoulin  were  then  there  ;  had  a  house,  a  field,  a  pen,  a  well, 
and  other  things  that  indicated  a  permanent  establishment.  The 
house  was  in  or  near  the  woods,  perhaps  seventy  arpents  from 
the  bayou  Tache.  The  high  water  subsequently  drove  them  in- 
to the  prairie,  some  twenty  arpents  nearer  to  the  bayou,  where  de- 
fendants now  live.  Neuville  Declouet  says,  that  in  the  year  1805, 
he  was  at  the  place  where  the  young  Gonsoulins  were  settled, 
and  that  he  lived  near  to  them.  The  place  when  he  first  saw  it, 
appeared  to  have  been  established  some  time  before.  They  were 
on  the  back  concession,  and  have  never  qui  ted  it,  although  they 
removed  from  near  the  woods  into  the  prairie.  Desire  Le  Blanc 
says  that,  in  1809,  he  purchased  of  Francois  Gonsoulin,  twelve 


OPELOUSAS, 


Broussard  and  others  v.  Goosouliu  and  others. 


arpents  front  by  forty  deep,  of  the  tract  fronting  on  the  bayou 
Tache.  There  was  then  a  cabin  on  the  second  concession. 
Other  witnesses  speak  of  the  settlement  at  other  'periods,  as  far 
back  as  1810,  1811,  1812,  and  other  years.  Some  of  the  wit- 
nesses say,  that  they  never  saw  any  improvements  made  by  the 
Gonsoulins,  until  about  the  years  1810,  1811,  or  1812;  but  the 
weight  of  the  testimony  is  in  favor  of  the  settlement  having  been 
made  much  earlier.  The  testimony  of  Lewis  Moore  and  Decloue^ 
is  positive  as  to  their  being  on  the  land  in  1804  and  1805. 
The  testimony  of  Desire  Le  Blanc  goes  to  confirm  their  state- 
ments. They  all  state  circumstances  calculated  to  impress  the 
fact  upon  their  recollection.  Moore  says  that  he  was  at  the  bouse 
the  first  year  he  came  to  the  country.  Declouet  fixes  his  date 
from  the  fact  of  his  going  to  live  in  the  big  woods  in  1806,  near 
to  the  defendants ;  and  Le  Blanc's  recollection  is  fixed  by  his 
purchase  of  a  part  of  the  Gonsoulin  tract  of  land.  Nearly  all  the 
other  witnesses  differ  as  to  the  dates  when  they  saw  the  improve- 
ments, which  shows  how  uncertain  their  recollections  are  as  to 
so  ancient  an  establishment.  Lewis  Moore  mentions  a  circum- 
stance, which,  in  some  measure,  accounts  for  the  improvement 
not  being  generally  seen.  The  house  was  on  the  edge  of  the 
woods,  about  seventy  arpents  from  the  bayou  Tache,  and  the 
grass  then  grew  very  rank  in  that  quarter,  as  high  as  the  bead  of 
a  man  on  horseback,  and  it  was  difficult  to  see  the  house  from 
the  road.  Somewhere  about  the  year  1810,  the  Gonsoulins  were 
driven  into  the  prairie  by  the  high  water,  and  then  their  establish- 
ment was  plainly  seen  and  well  known.  It  is  possible  that  some 
of  the  witnesses  supposed  that  that  was  their  first  improvement. 
The  principal  residence  of  Francois  Gonsoulin  was  on  the  front 
tract,  and  the  place  in  the  rear  was  occupied  sometimes  by  one  or 
more  of  his  sons,  and  then  by  some  others. 

It  is  admitted  that  the  defendants  are  vested  with  all  the  title 
Francois  Gonsoulin  had  to  the  land,  and  his  title  to  the  front 
tract  on  the  bayou  is  not  disputed. 

By  a  reference  to  the  original  requete  of  Amand  Broussard,  it 
does  not  appear  with  any  certainty,  what  quantity  of  land  he 
wished  the  Spanish  officers  to  grant  him,  nor  does  the  certificate 
of  the  Commandant  fix  it.    When  Gonsoulin  applied  for  his 
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double  depth,  about  two  years  after  Broussard's  application,  the 
Commandant  certified  that  the  land  was  vacant.  When  Bowles 
attempted  to  make  a  survey,  about  1806,  of  Broussard's  claim, 
Gonsoulin  then  objected  to  his  goiiig  beyond  a  certain  point,  and 
stopped  him.  A  post  was  then  planted  ;  and  there  is  no  evidence 
that  Broussard  ever  in  his  lifetime,  claimed  the  land  below  it. 
He  certainly  never  occupied  it,  and  Gonsoulin  did.  In  1827, 
when  Johnson  made  a  location  of  the  claim,  it  was  not  surveyed 
so  as  to  interfere  with  the  defendants,  and  no  right  seems  to  have 
been  preferred  by  the  plaintiffs,  until  after  Jackson's  survey,  in 
1832.  It  is  true,  that  the  United  States  confirmed  the  claim  for 
forty  arpents  front,  by  the  same  depth  ;  but  that  amounts  to  no 
more  than  a  relinquishment  on  the  part  of  that  government  of  all 
its  right  to  the  land  in  favor  of  Broussard,  but  deprived  the  de- 
fendants of  no  right  they  had,  for  they  have  a  relinquishment  in 
their  favor  of  the  same  kind. 

According  to  the  customs  and  usages  of  the  Spanish  govern- 
ment, a  double  concession  could  only  be  granted  in  the  rear  of 
the  front  tract,  and  Broussard  asked  for  no  more  in  his  requete. 
He  says  that  the  land  in  the  rear  is  vacant,  and  prays  that  it  be 
granted  to  him  ^^suivent  les  memes  limitesj^  This  certainly 
does  not  entitle  him  to  take  the  land  in  the  rear  of  Gonsoulin's 
front  tract,  and  we  do  not  believe  it  was  ever  intended  by  the 
Spanish  authorities  that  he  should  do  so. 

The  application  of  Broussard  for  the  land  he  solicited  of  the 
Spanish  authorities,  and  the  certificate  of  the  Commandant  that  it 
was  vacant,  &c.,  is  older  than  the  application  of  Gonsoulin ;  but 
neither  was  ever  presented  to,  or  approved  by,  the  Intendant  of  the 
province,  and  no  title  passed  to  either,  from  the  act  of  the  Com- 
mandant. That  could  only  be  perfected  subsequently  by  the 
possession  of  the  parties,  and  the  action  of  Congress.  By  it,  both 
titles  have  been  confirmed,  and  possession  and  cultivation  by  the 
defendants,  and  their  ancestor,  are  proved  most  fully,  and  none  is 
shown  on  the  part  of  the  plaintiffs  or  their  ancestor ;  therefore 
the  doctrine  established  by  this  court  in  the  case  of  Gonsoulin^s 
heirs  v.  Brashear  (6  Mart.  N.  S.  33)  will  apply.  It  was  held  in 
that  case,  that  a  younger  title,  with  actual  possession  and  cultiva- 
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tion  for  a  number  of  years,  would  prevail  over  an  older  title 
where  no  possession  was  proved. 

It  also  appears  to  us,  that  the  plea  of  prescription  must  prevail. 
This  suit  was  commenced  on  the  13th  of  April,  1836 ;  the  pos- 
session of  Gonsoulin  is  shown  to  have  commenced  in  1804,  and 
it  has  been  open  and  continuous  ever  since.  He  had  the  permis- 
sion of  the  Commandant  to  take  possession  of  the  land  to  the  ex- 
tent of  sixteen  arpents  front  by  forty  in  depth ;  he  always  claim- 
ed to  possess  to  that  extent ;  and,  we  think,  his  vendees  and  heirs 
ought  not  now  to  be  disturbed. 

Judgment  affirmed. 


Pierre   Labiche   for  the   use   of  Fouillade  and  another  v, 
Thomas  H.  Lewis  and  others. 

Where  property  has  been  seized  under  a  fi.  fa.,  before  the  return  day,  the  sherifT 
may  retain  the  writ,  and  sell  ihe  property  after  the  time  fixed  for  its  return. 

To  prevent  the  sacrifice  of  debts  seized  under  a  fi,  fa.,  the  parties  to  the  execution 
agreed  that  the  sheriff  should  suspend  the  sale  and  retain  the  writ  after  the  re- 
turn day,  authorizingr  an  ajirent  to  proceed  to  collect  the  debts.  Other  creditors 
of  defendants  in  execution,  subsequently  to  this  agreement,  levied  a  fi.  fa.  on  the 
same  debts  in  the  hands  of  the  sherifi*,  and  it  was  agreed  between  them  and  the 
plaintiff  in  the  original  execution,  that  the  debts  should  be  sold  under  the  firat 
writ,  '*  the  proceeds  of  the  sale  to  be  held  by  the  sheriff,  subject  to  the  ordeis  of 
the  proper  court."  In  an  action  to  determine  which  of  the  seizing  creditors  was 
entitled  to  the  proceeds ;  Held,  that  no  bad  faith  being  imputed  to  the  parties, 
they  had  a  right  to  suspend  the  sale  ;  that  the  debts  never  ceased  to  be  under 
the  control  of  the  sheriff;  that  having  permitted  the  sale  to  be  made  under  the 
first  execution,  the  creditors  in  the  second  execution  cannot  attack  its  legality ; 
and  that  the  creditor  who  first  seized  is  entitled  to  a  preference  on  the  proceeds 
of  the  sale.     C.  P.  722. 

Notice  to  the  debtors  is  not  required  where  debts  or  credits  have  been  seized  under 
a  fi.  fa. ;  such  notice  is  only  necessary  where  a  debt  or  credit  has  been  trans- 
ferred or  assigned.  The  seizure  of  a  debt  does  not  transfer  the  property  in  it 
to  the  seizing  creditor ;  it  gives  him  only  a  right  to  be  paid  out  oi  its  proceeds 
when  sold,  until  which  time  the  defendant  is  not  divested  of  bis  title. 

Appeal   from  the  District  Court  of  St.  Landry,  King^  J« 
Overton  and  Dupri,  for  the  plaintiff. 

Lewis,  appellant,  pro  se,  Martin  and  Swayze  for  the  other 
appellants. 
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Simon,  J.*  The  object  of  this  controversy  is  to  ascertain  who, 
of  several  seizing  creditors  of  the  houses  of  Lastrapes  6c  Ben- 
goerel  and  Lastrapes  Pr^res,  by  virtue  of  whose  executions,  di- 
vers notes,  accounts  and  other  credits  were  seized  and  sold  by 
the  sheriff  in  satisfaction  of  judgments  regularly  rendered,  is  en- 
titled  to  receive  a  certain  amount  proceeding  from  the  sale  of  the 
property  seized  ?  The  judge,  a  quo^  was  of  opinion  that  the 
plaintiff  Labiche,  as  first  seizing  creditor,  was  entitled  to  the 
funds  in  dispute ;  and  from  his  judgment,  the  defendants  have 
appealed. 

It  appears  that,  on  the  6th  of  February,  1843,  a  writ  of  fieri 
facicts  was  issued  for  a  large  amount,  at  the  suit  of  the  appellee, 
against  Jacques  Lastrapes  et  al.,  and  was  levied  upon  the  pro- 
perty in  controversy,  on  the  8th  of  the  same  month.  The  sale 
was  advertised  by  the  sheriff  to  take  place  on  the  4th  of  March 
ensuiuj^,  but  on  that  day  the  sale  was  postponed  to  the  16ih. 
On  the  day  last  fixed,  a  part  of  the  property  seized,  consisting  of 
dry  goods  and  other  articles,  was  sold  to  a  certain  amount,  it 
being  two-thirds  of  the  cash  estimation  made  on  the  4th  of 
March ;  when  on  the  17th,  pending  the  sales,  and  previous  to 
proceeding  to  the  sale  of  the  debts,  rights,  and  credits  levied  on, 
the  parties  interested  in  the  execution  entered  into  a  certain 
written  agreement,  in  which  it  is  specified :  that  "  whereas  it  is 
for  the  interest  and  advantage  of  all  persons  interested  in  the 
premises  that  the  rights  and  credits  (above  enumerated)  should 
not  be  scurificed  at  sheriff's  sale,  the  parties  interested  in  tho 
suit,  plaintiff  and  defendants,  mutually  agree  to  suspend  the 
further  execution  of  the  writ  of  fi,  fa.  and  that  the  Sheriff 
shaU  hold  the  same  in  his  hands,  the  seizure  of  the  said 
rights  and  credits^  books,  notes,  accounts  and  judgments  to 
remain  in  full  force  and  virtue,  and  the  said  vrrit  to  continue 
in  forcey  without  removal  for  an  indefinite  period,  and  until 
further  directions  of  all  the  parties  hereto,  or  imtil  the  said 
rights  and  credits  can  be  collected  and  applied  as  hereinafter  di- 


*  Gailamd,  J.  did  not  ait  on  the  trial  of  this  case,  in  consequence  of  relation* 
flfaip  to  some  of  the  parties. 
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rected."  The  agreement  further  stipulates  that  "  the  whole  of 
the  books,  accounts,  rights  and  credits,  &c.,  shall  be  placed  in  the 
hands  of  Robert  Benguerel,  who  shall  proceed  to  collect  the 
same  as  fast  as  possible,  and  to  pay  over  the  proceeds^  as  collected, 
to  the  Sheriff  of  St.  Landry,  or  the  plaintiff,  and  said  proceeds 
shall  be  credited  on  said  writ  as  paid  over ;"  and  all  the  parties 
bind  themselves  to  hold  the  Sheriff  harmless,  and  to  guaranty 
him  against  any  loss  or  damages  that  might  result  from  a  com- 
pliance with  the  agreement,  <fec. 

On  the  22d  of  March,  another  seizure  was  made  of  lands  and 
slaves,  which  were  advertised  to  be  sold  on  the  6th  May,  but 
the  sale  was  postponed  by  agreement  to  the  9th,  when  it  was 
again  postponed  until  further  orders. 

On  the  17th  of  July  following,  in  consequence  of  instructions 
given  by  plaintiff  and  defendants  in  execution,  all  the  rights  and 
credits,  &c.,  of  said  defendants  which  had  been  seized  on  the  8th 
of  February,  and  the  sale  of  which  had  been  suspended,  were 
advertised  to  be  sold  on  the  5ih  of  August,  1843,  on  which  day 
the  appraisement  thereof  was  made.  This  advertisement  recites 
that  the  property  is  to  be  sold  by  virtue  of  the  seizure  made  4)n 
the  8th  of  February,  1843,  and  the  property  was  so  sold  after 
several  postponements,  as  will  be  hereafter  noticed. 

It  appears,  however,  by  the  sheriff's  return  on  the  plaintiff's 
writ,  and  this  is  the  origin  of  the  controversy,  that  previous  to 
the  6th  of  August,  divers  writs  of  ji,fa.  were  issued  at  the  suits 
of  sundry  creditors  of  the  defendants  in  execution,  which  were 
placed  in  the  sheriff's  hands,  and  which  were  by  him  levied  on 
the  same  rights,  credits,  notes,  accounts,  judgments,  &c.,  which 
were  in  his  possession  under  the  plaintiff's  writ,  and  that  this 
new  seizure  was  notified  to  the  debtors,  defendants  in  the  said 
plaintiff's  execution,  on  the  6th  and  I2th  days  of  July,  and  4th 
of  August,  1843.  Those  writs  are  not  in  the  record,  and  the 
facts  relative  to  their  having  been  issued  and  levied  on  tbe  pro- 
perty in  dispute,  only  appear  by  the  sheriff's  return  on  the  plain- 
tiff's writ,  which  seems  to  have  been  the  only  one  acted  upon  in 
the  sale  and  disposition  of  the  property  seized. 

On  the  5th  of  August,  the  sale  was  postponed  by  consent  until 
the  8th,  when  the  rights  and  credits  were  offered  for  sale  for  cash. 
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It  produced  a  certain  amount,  and  the  rest  was  advertised  to 
be  sold  on  the  2d  of  September  at  twelve  months'  credit.  The 
Sheriff  states  in  his  return  that,  ^^  previous  to  proceeding  to  the 
sale  last  mentioned,  it  was  understood  and  so  announced  that 
the  rights  and  credits  which  had  been  seized  on  the  6th  of 
July  andith  of  August  hy  virtue  of  several  executions,  wouldbe 
offered  for  sale  and  would  be  sold  under  this  writ,  (meaning  the 
piaiotiflf's,)  but  the  proceeds  arising  therefrom  would  be  held  in 
my  hands  subject  to  the  orders  of  the  proper  court ;"  and  the 
balance  of  the  properly  seized  on  the  8th  of  February  was  accor- 
dingly sold  on  the  2d  of  September  at  twelve  months'  credit,  and 
produced  a  certain  amount  which,  added  to  the  amount  of  the 
cash  sale  made  on  the  8th  of  August,  forms  the  subject  of  this 
controversy. 

On  the  4th  of  September,  1843,  by  instructions  of  the  parties, 
the  property  seized  on  the  22d  of  March  was  advertised  to  be 
sold  on  the  6th  of  October.  The  sale  was  postponed  by  consent 
until  the  2d  of  November,  on  which  day  the  property  was  ap- 
praised ;  a  part  of  it  was  sold  for  cash,  and  the  residue  advertised 
to  be  sold  on  the  7th  of  December,  when  it  was  adjudicated  at 
twelve  months'  credit ;  and  on  the  day  last  mentioned,  the  writ 
of  yi/a.  was  returned  not  satisfied. 

It  appears  further  from  the  sheriff 's  return,  that  Robert  Ben- 
guerel  accounted  to  the  plaintiff  for  a  sum  of  $2038  95,  under 
the  written  agreement ;  that  Theodore  Lastrapes  also  accounted 
to  said  plaintiff  for  the  sum  of  $1152  71 ;  and  that  those  sums 
were  credited  on  the  execution,  and  included  in  the  amount  ac- 
counted for  by  the  Sheriff,  as  having  been  realized  under  the  writ. 
The  sum  in  dispute,  proceeding  from  the  sales  made  on  the  8th 
of  August  and  2d  of  September,  amounts  to  $3093  19. 

Two  questions  have  been  raised  by  the  appellants'  counsel  in 
support  of  the  pretensions  of  his  clients  to  the  amount  in  Contro- 
versy.   He  has  contended  : 

1st.  That  the  seizures  made  under  the  plaintiffs'  Ji.fa.  are  il- 
legal, informal,  and  void  as  to  the  appellants  ;  that  the  plaintiff 
had  no  legal  right  to  suspend  the  execution  of  his  writ  and  to 
keep  it  in  force  beyond  the  time  within  which  it  should  have 
been  returned,  and  that  said  writ  thereby  lost  all  its  force  and  ef* 
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feet  against  those,  who  had  a  legal  right,  after  the  expiration  of 
the  plaintiff's  writ,  to  have  the  property  seized  and  sold  for  their 
benefit. 

2d.  That  the  seizure  and  sales  made  under  the  plaintiff's  writ 
are  illegal  and  void,  as  the  debtors  of  the  debts  and  credits  seized 
were  not  notified  of  the  seizure,  and  might  have  validly  paid  the 
sums  due  into  the  hands  of  the  defendants  in  execution ;  and 
that,  therefore,  the  appellants'  seizures,  and  privilege  resulting 
therefrom,  ought  to  have  the  preference  on  the  proceeds. 

L  To  the  first  question,  it  might  perhaps,  be  answered  at  once, 
that  the  appellants  themselves  have  participated  in  the  irregu- 
larities and  informalities  by  them  complained  of;  since,  although 
they  were  aware  of  the  manner  in  which  the  plaintiff's  proceed- 
ings had  been  carried  on,  and  of  the  suspension  of  the  execution, 
they  consented  to  cease  acting  under  their  own  writs,  and  per- 
mitted the  Sheriff  to  proceed  to  the  sale  of  the  property  under  the 
plaintiff's  execution.  These  writs  were  levied,  says  the  Sheriff 
in  his  return,  upon  property  already  seized  under  the  plaintiff 's 
writ,  and  nothing  further  was  done  under  those  writs,  which, 
nothing  shows,  were  ever  returned.  Why  did  not  the  appellants, 
if  they  really  conceived  that  they  had  acquired  better  rights  to 
the  property  seized  than  the  plaintiff,  require  the  Sheriff  to  pro- 
ceed under  their  own  executions,  ,or  at  least  to  proceed  simulta- 
neously with  that  of  the  plaintiff?  Instead  of  arresting  the  pro- 
gress of  proceedings  which  they  now  say  are  illegal,  informal 
and  void,  they  consented  to  their  being  carried  into  effect,  only 
reserving  the  question  of  preference  on  the  proceeds  of  the  sale, 
and  fully  acquiesced  in  the  Sheriff 's  acting  under  the  exclusive 
authority  of  the  plaintiff's  writ  Was  not  this  recognizing  that 
the  levy  made  under  said  writ  was  legal,  that  the  Sheriff  had  a 
right  to  act  under  it,  and  that  the  sale  would  be  a  legal  one? 
If  so,  that  alone  would  perhaps  be  sufficient  to  defeat  their  pre- 
tensions ,*  as,  if  the  levy  and  sale  were  legally  made,  the  plaintiff 
ought  necessarily  to  be  entitled  to  the  benefit  of  all  the  conse- 
quences of  his  legal  proceedings  under  his  execution. 

We  have  repeatedly  held,  that  if  a  levy  be  made  before  the  re- 
turning of  the  writ,  the  Sheriff  may  proceed  to  sell  after  the  ex- 
piration of  that  day ;  (3  Mart.  N,  S,  493 ;  8  lb.  N,  S.  391 ;  2  La. 


SEPTEMBER,  1845.  13 

Labicbe,  for  the  use  &c.,  v.  Lewis  and  others. 

277  ;  1  Rob.  640 ;  2  lb.  341 ;  and  in  a  number  of  other  cases ;) 
and  the  reason  is,  that  the  property  levied  on  within  the  legal 
delay,  being  in  the  hands  of  the  Sheriff  under  the  authority  of  the 
writ,  he  ought  not  to  be  precluded  from  disposing  of  it  within 
the  object  of  th,e  law  and  of  the  authority  conferred  upon  him  by 
the  execution,  by  the  mere  expiration  of  a  delay  which  the  law 
indicates  for  the  benefit  of  the  seizing  creditor  only,  by  whom  it 
may  be  waived.  Otherwise,  such  expiration  would  be  a  great 
inconvenience,  nay,  even  an  obstacle  to  carrying  the  writ  into 
execntion ;  as,  oftentimes,  the  Sheriff  is  prevented  by  circumstan- 
ces from  making  a  levy  until  he  has  made  diligent  searches  for 
property  on  which  it  can  be  made ;  and  as  it  often  happens  that, 
notwithstanding  his  exertions,  he  cannot  find  property  to  seize 
until  the  delay  for  returning  the  writ  has  nearly  run  out.  The 
safest  course,  under  such  circumstances,  is  to  keep  the  writ  after 
the  return  day  has  expired,  provided  a  levy  has  been  made  before, 
and  to  return  it  only  after  the  sale  has  been  completed.  Every 
facility  should  be  allowed  to  the  creditor  to  realize  the  amount  of 
his  execution,  provided  it  be  with  due  regard  to  the  rights  of 
other  persons,  and  in  accordance  with  the  protection  which  the 
law  affords  to  the  unfortunate  debtor  whose  property  is  seized, 
and  on  the  eve  of  being  sacrificed.  This  doctrine  was  to  a  cer- 
tain extent  recognized  by  this  court  in  the  case  of  Fink  v.  Mar- 
tifij  (decided  in  July,  1844,)  in  which  we  held  that  the  defendant 
in  execution  cannot  be  deprived  of  the  use  of  his  property,  when 
it  cannot  be  sold,  on  account  of  previous  incumbrances,  and  be 
compelled  to  see  its  value  exhausted  in  unnecessary  costs  and 
expenses.  As  it  has  been  very  properly  remarked  by  the  judge, 
a  qtio^  in  his  written  opinion,  no  limit  appears  to  have  been  fixed 
in  any  of  our  decisions  to  the  indulgence  which  the  creditor  may 
extend  in  that  respect  to  the  debtor,  when  it  is  accorded  in  good 
faith ;  and  if  it  is  in  bad  faith  and  for  the  purpose  of  protecting 
the  property  of  his  debtor  against  the  pursuit  of  other  creditors, 
the  latter  would  not  be  without  remedy. 

In  this  case,  however,  the  parties  to  the  agreement  under 
which  the*  sale  was  suspended,  had  no  such  object  in  view ;  their 
acts  are  free  from  suspicion ;  the  object  was  to  prevent  a  sacrifice 
of  the  property  seized,  and  render  it  as  productive  as  possible  ; 
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and  if  they  all  consented  to  the  Sheriff's  putting  the  debts  and 
credits  under  seizure,  into  the  hands  of  Robert  Benguerel,  for  the 
purpose  of  beingr  collected  as  fast  as  possible,  they  also  stipulated 
that  the  Sheriff  should  hold  the  writ  in  his  hands,  that  the  seizure 
should  remain  in  full  force  and  effect,  that  the  writ  should  con- 
tinue in  force,  and  that  Benguerel  should  pay  over  the  proceeds 
as  collected  to  the  Sheriff,  or  the  plaintiff,  to  be  credited  on  the 
execution.  This  was  done  under  the  agreement  for  the  advan- 
tage of  the  debtors,  and  without  injury  to  any  body  else ;  and, 
under  such  circumstances,  considering  also  that  the  appellants' 
rights  did  not  exist  at  the  time  of  the  agreement,  and  only  com- 
menced to  vest  about  the  time  that  the  sale  of  the  property  was 
advertised  to  be  made  on  the  6th  of  August,  we  cannot  see  any 
valid  reason  why  the  original  levy  should  be  invalidated,  parti- 
cularly when  it  is  shown  that  the  Sheriff  never  lost  his  control 
over  the  property  seized  ;  that  on  the  contrary  the  possession  of 
Benguerel  was  that  of  the  Sheriff,  to  whom  he  was  bound  to 
pay  the  money,  and  that  the  appellants,  after  making  a  levy  on 
the  same  articles,  gave  their  unqualified  consent  to  the  sale 
thereof  being  made  by  virtue  of  the  plaintiff's  levy  and  under 
his  execution.  They  reserved,  it  is  true,  their  right  of  having 
the  distribution  of  the  proceeds  regulated  by  the  proper  court ; 
but  this  was  acknowledging,  virtually,  the  legality  of  the  seizure 
and  the  sale ;  as,  if  any  balance  had  remained  of  its  proceeds  after 
satisfying  the  plaintiff's  claim,  the  appellants  would  clearly  have 
been  entitled  to  receive  it  under  their  subsequent  seizure. 

We  conclude,  therefore,  that  the  levy  made  for  the  plaintiff 
was  perfectly  legal  and  valid ;  that  no  fraud,  bad  faith,  or  col- 
lusion being  imputed  to  the  parties  to  the  agreement,  they  had  a 
right  to  suspend  the  sale,  and  to  cause  it  to  be  made  after  the  re- 
turn day  i  that  in  the  mean  time,  the  property  seized  never  ceased 
to  be  under  the  control  of  the  Sheriff  to  whom  the  funds  were  to 
be  paid  and  credited  on  the  writ ;  that  the  appellants,  having  con- 
sented to  give  effect  to  the  levy  by  permitting  the  sale  to  be  made 
under  the  plaintiff's  execution,  cannot  be  allowed  to  attack  its 
legality  ;  and  that  the  judge,  a  quo,  did  not  err  in  maintaining  the 
plaintiff's  right  to  its  proceeds  in  preference  to  the  defendants, 
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by  virtue  of  whose  executions  and  levies  the  property  was  not 
sold.    Code  Prac.  art.  722. 

IL  We  cannot  see  the  object  of  this  point :  The  ap})ellants' 
levy  never  had  its  effect  by  the  sale  of  the  property  levied  on  under 
their  writs ;  and  thus,  there  are  no  conflicting  sales  from  which  the 
question  could  be  raised,  which  is  the  best?  And  it  seems  also, 
that  the  said  appellants  cannot  avail  themselves  of  the  want  of  no- 
tice, if  it  be  an  irregularity,  because  they  all  appear  to  have  had 
full  knowledge  of  the  proceedings  which  were  carried  on  with 
their  consent.  But  be  this  as  it  may,  there  was  clearly  no  neces- 
sity for  the  Sheriff's  giving  notice  to  the  numerous  debtors  of  the 
debts  and  credits  seized,  that  the  sale  thereof  was  made ;  such 
notice  is  necessary  only  after  transfer,  or  assignment  of  the  debt. 
Civ.  Code,  arts.  2612,  2613,  2614.  In  the  case  of  a  seizure  of  a 
debt,  such  seizure  does  not  transfer  it  to,  or  vest  the  property  in  it 
in  the  seizing  creditor ;  but  merely  gives  to  the  latter  the  right 
to  be  paid  from  the  proceeds  of  the  sale,  or  transfer  thereof  to 
another  person.  The  Sheriff  must  be  considered  as  transferee  of 
the  debt  by  him  seized ;  he  acts  merely  as  the  agent  of  the  par- 
ties ;  but  the  defendant,  until  the  sale,  is  not  divested  of  his  title 
to  the  object  seized  ;  he  still  continues  to  own  it,  so  much  so  that 
he  may  take  it  out  of  the  Sheriffs  hands,  on  paying  the  amount 
of  the  execution,  in  principal,  interest  and  costs.  Our  Code  of 
Practice  has  not  provided  for  the  formality  of  giving  notice  to  the 
debtor  of  a  debt  or  credit  seized  under  execution.  No  such  re- 
quisite is  found  in  it.  It  may  be  prudent  to  give  it,  to  prevent 
payments,  but  the  only  notice  to  be  given  is  that  which  the  de- 
fendant is  to  have  ;  and  we  do  not  feel  disposed  to  legislate  upon 
this  subject  by  requiring  a  formality  which  our  laws  have  never 
contemplated  in  cases  of  seizure  under  execution.  Code  Prac. 
arts.  642,  643,  654,  655,  666,  677. 

Judgment  affirmed. 
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The  Bank  of  Louisiana  v,  Felix  Dejean. 

Action  against  defendant  penonally  for  the  amount  of  a  promiasory  note,  signed 
by  him  as  executor,  and  endorsed  by  two  other  persons.  It  was  proved  that  the 
note  was  given  in  part  renewal  of  one  made  by  defendant's  testator,  endorsed  by 
the  same  persons,  and  which  had  been  discounted  for  the  deceased  by  plaintiffs ; 
that  the  original  note  of  the  deceased  was  for  a  larger  amount,  which  had  been 
reduced  in  his  lifetime  by  curtailments  ;  and  that,  after  his  death,  the  debt  was 
diminished  by  further  curtailments,  and  the  execution  of  new  notes,  signed  by  the 
defendant,  as  executor  of  the  estate  of  deceased,  or  simply  as  executor,  until  re- 
duced to  the  amount  for  which  the  note  sued  on  was  executed.  Held,  that  the 
defendant  is  not  liable  personally  ;  that  the  facts  show  that  it  was  not  originally 
contemplated  by  any  of  the  parties  that  he  should  be  so  responsible  ;  that  the 
execution  of  the  note  sued  on  created  no  liability  on  the  part  of  the  estate  of  the 
deceased,  nor  even  changed  the  nature  of  the  original  obligation,  but  was  a  mere 
acknowledgment  of  a  debt  which  the  executor  was  competent  to  make. 

An  administrator  or  executor  cannot  change  the  nature  of  the  obligations  of  the 
succession,  nor  increase  its  responsibility  with  regard  to  outstanding  debts,  nor 
subject  it  to  any  new  liabilities  ;  if  he  attempt  to  do  so,  he  will  be  personally  bound. 
But  he  may  acknowledge  claims  due  by  it,  (C.  P.  985,)  pay  or  reduce  its  debts 
in  due  course  of  administration,  or  perform  any  other  acts  necessary  for  its 
liquidatio  n. 

Appeal  from  the  District  Court  of  St.  Landry,  Baj/ce,  J. 

Simon,  J.  The  defendant,  Felix  Dejean,  is  appellant  from  a 
judgment  which  makes  him  liable  personally  for  the  amount  of 
a  note  of  hand  which  he  signed  as  executor  of  the  estate  of  the 
late  A.  H.  Andriis,  deceased.* 

His  defence  is  that  the  deceased,  previous  to  his  death,  exe- 
cuted a  note  for  the  sum  of  $1360,  which  was  discounted  by 


*  The  note  sued  on  in  this  case  is  m  the  following  words : 

"  Opelousas,  November  26th,  184S. 
9366. 
Twelve  months  after  date  I  promise  to  pay  to  the  order  of  Joseph  E.  Andrus,  al 
the  office  of  discount  and  deposit  of  the  Bank  of  Louisiana,  at  Opelousas,  elected 
domicil,  the  sum  of  three  hundred  and  sixty-six  dollars,  value  received. 

F.  Dejean,  Executor* 
Credit  the  drawer,  T.  H.  L. 
{Endorsed) 

JosEFH  E.  Andrus. 
Thomas  H.  Lewis* 
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the  plaint  jfs,  and  matured  after  the  death  of  said  Andrus ;  which 
note,  endorsed  by  Joseph  E.  Andriis  and  T.  H.  Lewis,  was  re- 
newed at  maturity,  and  reduced  by  curtailment  to  the  sum  of 
$106S,  for  which  the  appellant  furnished  a  note,  as  testamentary 
executor  of  the  deceased  ;  which  last  note  was  curtailed  and  re- 
newed from  time  to  time  by  said  appellant,  in  his  capacity  of 
executor,  until  the  same  was  reduced  to  the  amount  for  which 
the  note  sued  on  was  given.  He  further  states,  that  the  plain* 
iifb  were  aware  of  the  capacity  in  which  he  bound  himself;  that 
he  acted  in  accordance  with  the  wishes  of  the  endorsers,  with 
the  consent  and  approbation  of  the  plaintiffs,  and  with  the  un- 
derstanding of  all  the  parties  interested  that  he  should  not  incur 
any  responsibility  resulting  therefrom,  as  he  had  no  motive  to 
become  surety  for,  or  to  assume  the  payment  of  said  note. 

The  evidence  establishes  the  facts  pleaded  in  the  appellant's 
answer ;  it  shows  that  said  appellant  signed  the  note  sued  on 
as  executor  ;  that  the  deceased  made  a  note  in  his  lifetime,  with 
the  same  endorsers  ;  that  the  said  appellant  was  duly  appointed  by 
testament  the  executor  of  the  estate  of  the  deceased  ;  that  several 
directors  of  the  Bank  of  Louisiana  who  were  examined  as  wit- 
nesses, knew  that  the  defendant  was  Andrus'  executor :  that 
some  of  them  consulted  upon  the  subject  of  the  effect  of  his  sig- 
nature as  executor;  and  that,  though  they  seemed  to  have  some 
doubt  about  the  matter  of  law,  whether  the  defendant  did  not, 
by  signing  the  note  as  executor,  bind  himself  personally,  they 
considered  the  endorsers  good  and  discounted  the  note.  It  is 
further  admitted,  in  the  statement  of  facts,  that  the  original  note 
of  the  deceased  to  the  Bank  of  Louisiana  was  for  a  much  larger 
sum,  which  he  diminished  gradually  in  his  lifetime  by  payments, 
and  renewals  for  the  remainder ;  and  that,  after  the  death  of  the 
drawer,  the  debt  was  renewed  by  notes  sometimes  signed  by  the 
defendant  as  executor  of  the  estate  of  A.  H.  Andrus,  and  some- 
times as  executor  simply,  until  finally  the  debt  was  reduced  to 
the  amount  of  the  note  sued  on. 

It  is  perfectly  clear,  that  the  defendant  never  acted  in  this 
transaction  with  any  idea  of  becoming  bound  personally  to  pay 
the  debt  of  the  deceased,  which  the  latter  had  contracted  towards 
the  plaintiffs  in  his  lifetime.    That  debt,  which  the  defendant, 

Vol.  XIL  3 


18  OPELOUSAS. 


The  fiank  of  Loaisiana  v.  D^jean. 


as  executor,  subsequently  reduced  to  the  amount  sued  for,  by  par- 
tial payments  by  him  made  also  as  executor,  had  been  contract- 
ed in  the  same  manneri  and  with  the  same  endorsers,  towards 
the  same  persons,  as  the  one  in  controversy;  nothing  was 
changed  in  the  nature  of  the  obligation.  Such  as  it  was  at  the 
time  of  the  death  of  the  drawer  of  the  original  note,  such  it  is 
now,  except  that  it  is  for  a  smaller  sum,  and  that  the  name  of  the 
testamentary  executor  of  the  deceased  has  been  substituted  to 
the  signature  of  the  testator.  This  appears  to  have  been  well 
understood  by  the  plaintiffs,  who  permitted  the  curtailments  and 
renewals  of  the  original  debt,  and  who  consented  to  take  the  new 
notes,  given  successively  in  renewals,  with  the  signature  of  the 
defendant  as  executor  of  the  original  drawer.  This  was  not 
creating  a  liability  on  the  testator^s  estate,  it  was  not  even  chang- 
ing the  nature  of  the  original  obligation  of  the  deceased ;  the 
debt  existed  at  the  time  of  his  death,  and  the  acts  of  the  appellant 
cannot  be  viewed  in  any  otiier  light  than  as  an  acknowledgment 
of  said  debt  which  he  was  perfectly  competent  to  acknowledge. 
He  paid  divers  sums  at  different  periods  as  executor.  Those  sums 
went  to  the  credit  of  the  succesion  which  he  represented  ;  they 
reduced  the  debt ;  and  the  amount  of  the  note  sued  on  may  be 
fairly  considered  as  the  balance  due  on  the  original  note  standing 
against  the  testator  at  the  period  of  his  death.  If  the  new  note 
had  been  taken  with  the  defendant's  signature  in  his  own  name 
and  not  as  executor,  the  case  would  be  different,  for  then  there 
would  have  been  an  apparent  novation,  and  he  would  not  per- 
haps be  allowed  to  say  that  he  intended  to  give  it  as  administra- 
tor or  executor  j  but,  when  the  object  of  the  contract,  the  cause 
from  which  it  originated,  and  the  capacity  of  the  person  by  whom 
it  is  executed,  are  well  known  to  the  party  in  whose  favor  it  is 
made,  and  the  facts  are  brought  home  to  him,  we  should  hesitate 
very  much  before  throwing  upon  the  obligor  a  responsibility  dif- 
ferent from  that  which  was  originally  intended  by  all  the  par- 
ties. In  the  case  of  Gillett  ^  Co.^  v.  Heirs  of  Sacked,  (9  Rob- 
inson, 276,]  we  held  in  substance,  that  a  note  given  by  an  execu- 
tor or  administrator,  in  his  said  capacity,  in  renewal  of  one  ex- 
ecuted by  the  deceased  in  his  lifetime,  without  changing  the  na- 
ture of  the  obligation,  should  be  considered  as  an  acknowledge 
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ment  of  the  debt,  and  that  such  executor  or  administrator  did  not 
thereby  incur  any  personal  responsibility.  So  should  it  be  here, 
under  the  circumstances  of  the  case* 

We  have  repeatedly  held  that,  as  a  general  principle,  an  ad- 
ministrator cannot  create  any  liability  on  the  estate  byhis  con- 
tracts. Under  this  principle,  as  early  as  the  5  Mart.,  N.  S.,  529, 
in  the  case  of  Mower  ei  al.  v.  Swift,  this  court  said,  that  an  execu- 
tor could  not  endorse  a  note  payable  to  the  estate,  and  that  in  do- 
ing so,  the  debt  or  obligation  was  contracted  in  his  own  right. 
So  in  8  Mart.,  N.  S.,  451,  in  the  case  of  Flower  et  ah  v.  Swift,  the 
same  principle  was  again  recognised,  and  it  was  decided  that  the 
executor  could  not  bind  the  estate  to  pay  damages,  or  even 
to  refund  the  amount  of  the  note.  So  in  2  La.  185,  in  the  case 
of  Russell  et  al.  v.  Cash  et  al.  an  executor  was  held  personally 
liable  to  pay  the  amount  of  a  draft  which  he  had  given  as  ex- 
ecutor, as  it  was  creating  a  liability  on  the  estate  which  he  had  no 
authority  to  do  ;  and,  in  the  case  of  Hestres  v.  Petrovic  et  al.,,  1 
Rob.  119,  we  decided,  that  if  an  administrator  discount  a  note 
which  he  has  received  in  payment  on  the  sale  of  any  property  of 
the  estate,  his  endorsee  has  a  claim  against  him  personally,  and 
cannot  be  compelled  to  wait  for  payment  in  the  ordinary  course 
of  the  administration.  The  distinction  is  very  obvious.  On  the 
one  hand,  an  administrator  or  executor  cannot,  in  any  transac- 
tion in  which  he  pretends  to  act  as  such,  create  any  liability  on 
the  estate,  or  change  the  nature  of  its  obligations,  or  increase  its 
responsibility  with  regard  to  its  outstanding  debts ;  and  if  he 
does  so,  he  will  be  personally  bound.  But  on  the  other  hand, 
he  may  acknowledge  the  claims  due  by  the  succession,  (Code 
Pract  art.  985,)  pay  or  reduce  its  debts  in  due  course  of  ad- 
ministration, and  perform  all  the  other  acts  necessary  for  its 
liquidation.  Here,  no  new  debt  or  liability  has  been  created ; 
the  note  sued  on  is  merely  the  evidence  of  the  balance  due  to 
the  plaintiffs  by  Andrus*  estate  on  the  original  note,  which  was 
acknowledged  and  renewed  by  the  defendant  in  bis  capacity  of 
executor ;  the  nature  of  the  debt  is  not  changed ;  the  parties  are 
the  same,  and  their  liability  is  also  the  same ;  and  we  think  the 
defendent  has  been  incorrectly  made  personally  responsible  for 
its  payment. 
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With  this  view  of  the  question,  the  only  remedy  of  the  plain- 
tiffs as  to  the  liability  of  the  drawer  of  the  note  sued  on,  is  against 
the  succession  of  Abraham  H.  Andrus,  to  be  exercised  in  the 
Court  of  Probates  of  the  parish  where  it  was  open. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the 
District  Court  be  reversed,  and  that  ours  be  for  the  defendant  and 
appellant,  with  costs  in  both  courts. 

T,  H.  Lewisy  for  the  plaintiffs. 

Voorhies  for  the  appellant. 


John  Smith  t?.  Nathan  Berwick  and  another. 

Where  slaves  have  been  seized  under  hfi,fa.,  and  the  sheriff,  with  the  consent  of 
the  plaintiff  in  execution,  leaves  them  with  the  debtor  antil  the  day  of  sale,  they 
will  be  considered  as  in  the  legal  custody  of  the  sheriff;  and  one  proved  to  have 
aided  the  debtor  in  removing  them  beyond  the  limits  of  the  state,  with  a  view  to 
defraud  his  creditors,  will  be  responsible  to  the  latter  to  the  extent  of  the  injury 
they  may  sustain  in  consequence,  and  the  full  value  of  the  slaves  will  be  the 
measure  of  damages,  if  the  debt  amounts  to  so  much.  C.  C.  2294, 2^95,  2304. 
Testimony  that  will  satisfy  a  jury  of  the  guilt  of  the  defendant  is  sufficient  to 
maintain  the  action  ;  and  every  fact  proved,  calculated  to  produce  this  convic- 
tion, should  be  considered,  in  coming  to  a  conclusion  as  to  his  knowledge  of  the 
fraud. 

Every  man  is  responsible  for  injury  done  to  another,  though  occasioned  by  negli- 
gence or  imprudence.    C.  G.  3395. 

An  action  may  be  maintained  by  a  creditor  against  a  third  penon  for  the  injury 
done  to  him  by  the  latter,  in  aiding  his  debtor  to  remove  his  property  beyond  the 
limits  of  the  state,  though  a  suit  be  pending,  by  the  creditors  against  the  debtor, 
in  the  country  to  which  the  property  was  removed,  for  the  purpose  of  subjecting 
it  to  the  payment  of  the  debt.  But  the  defendant,  on  proving  that  any  thing 
has  been  made  in  the  action  against  the  debtor,  will  be  entitled  to  have  the  amount 
deducted  from  the  sum  for  which  he  would  otherwise  be  liable. 

Appeal  from  the  District  Court  of  St.  Mary,  Boyce,  J. 

Garland.  J.  The  plaintiff  alleges  that,  in  the  month  of  April, 
1841,  he  obtained  a  judgment  in  the  District  Court  of  St.  Mary 
against  Benjamin  M.  Mayes,  one  of  the  present  defendants,  for 
$7869,  74,  with  interest  and  costs.  That  on  the  28th  of  April, 
an  execution  was  issued  on  said  judgment,  and,  by  the  sheriff 
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of  the  parish,  levied  on  a  number  of  slaves,  which  were  duly 
advertised  for  sale  in  the  month  of  June,  1841.  He  further  says, 
that  the  said  Mayes,  with  the  intention  to  cheat  and  defraud  him 
out  of  bis  debt  and  legal  rights,  a  few  days  before  the  day  of  sale, 
caused  said  slaves  to  be  secretly  and  clandestinely  removed  from, 
or  taken  out  of,  the  jurisdiction  of  the  courts  of  this  state,  and 
conveyed  to  the  republic  of  Texas.  That,  in  the  removal  of  said 
slaves,  the  defendant,  Mayes,  was  aided  and  assisted  by  his  co- 
defendant  Berwick,  who  knew  that  the  said  slaves  were  mort- 
gaged to  the  plaintiff;  that  he  had  a  judgment  against  Mayes,  and 
that  the  slaves  were  advertised  for  sale  under  the  execution 
aforesaid ;  in  consequence  of  which  illegal  acts  of  said  Mayes 
und  Berwick,  in  removing  said  slaves  out  of  the  state,  or  causing 
them  to  be  removed,  he,  the  petitioner,  has  sustained  damages  to 
a  large  amount,  for  which  he  prays  for  judgment. 

The  curator,  €ui  hoc, of  Mayes,  who  resides  in  Texas,  answered 
by  a  general  denial.  Berwick  denies  generally  the  allegations  of 
the  plaintiff.  He  says  that  he  never  had  any  thing  to  do  with 
the  slaves  of  Mayes ;  that  plaintiff  had  no  mortgage  on  them 
when  they  were  taken  away,  and  that  this  suit  is  vexatious.  He 
further  says,  that  the  plaintiff  has  instituted  a  suit  in  Texas 
against  Mayes  for  his  claim,  and  is  endeavoring  to  have  the 
slaves  there  subjected  to  it ;  also,  that  said  plaintiff  has  instituted 
a  suit  in  the  parish  of  St.  Mary  against  P.  Delahoussaye,  Sheriff 
of  said  parish,  in  which  he  claims  damages  to  an  amount  suf- 
ficient to  cover  his  debt ;  wherefore  he  prays  to  be  discharged. 

The  evidence  is,  that  Mayes  owed  the  plaintiff  upwards  of 
$13,000,  payable  in  1841  and  1842 ;  that  to  secure  the  payment 
of  the  sum  owing,  the  former,  who  resided  in  Mississippi  at  the 
time  the  debt  was  contracted,  executed  a  deed  of  trust  on  a  num- 
ber of  slaves  and  other  property,  to  secure  the  payment  of  the 
debt.  He  subsequently  removed  to  the  parish  of  St.  Mary,  and 
sometime  after  the  first  instalments  of  the  debt  became  due,  a 
suit  was  instituted  and  judgment  confessed  for  the  sum  of  $7869, 
74,  with  interest  and  costs  ;  but  neither  the  deed  of  trust  or 
judgment  were  recorded  in  St.  Mary,  previous  to  the  removal  of 
the  slaves  by  Mayes.  Execution  was  issued,  and  a  levy  made 
by  the  Sheriff  on  upwards  of  twenty  slaves,  by  the  consent  of 
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Mayes,  and  one  Bethel,  the  reputed  agent  of  plaintiff.  It  was 
agreed  that  the  slaves  and  other  property  should  remain  in  the 
possession  of  Mayes  until  the  day  of  sale,  the  Sheriff  dispen- 
sing with  the  giving  of  a  bond  and  security  to  produce  the  prop- 
erty on  the  day  of  sale.  The  sale  of  the  property  was  duly  ad- 
vertised in  the  newspaper  published  in  the  parish,  and  at  differ- 
ent public  places.  Berwick  wa^a  subscriber  to  the  paper,  which 
was  regularly  sent  to  him  by  mail  every  week,  a  distance  of 
about  twenty  or  twenty-five  miles.  The  advertisement  was  a 
long  one,  and  conspicuous  in  the  paper  ;  but  there  is  no  positive 
evidence  that  he  received  the  papers  containing  it.  Some  twelve 
or  fifteen  days  before  the  slaves  and  property  were  to  be  sold,  the 
defendant  Berwick  went  to  the  house  of  one  Daniel  Keiffer,  on 
the  bayou  Chaver,  and  told  him  that  there  was  a  man  named 
Mayes  who  wanted  to  carry  some  slaves  to  Texas,  and  that  he, 
Keiffer,  could  get  well  paid  for  carrying  them  there.  Berwick 
told  the  witness,  Keiffer,  that  he  could  get  a  negro  man  for  it. 
It  was  arranged  between  Berwick  and  Keiffer  that  the  latter 
should  come  up  in  the  evening, — ^the  witness  thinks  it  was  a 
Sunday  evening.  Keiffer  and  a  man  named  Fry,  came  with  two 
boats  and  took  the  negroes  on  board  in  the  night,  between  mid- 
night and  morning.  The  negroes  were  carried  into  the  Sabine 
River,  and  landed  on  the  Texas  side.  Mayes  went  with  them. 
The  boats  left  the  bay  sometime  before  day,  in  the  morning. 
Keiffer  says,  that  he  did  not  see  Berwick  the  nio^ht  they  left  with 
the  negroes ;  but  Fry  says,  that  when  they  came  on  board  he 
heard  some  person  speak,  whom  he  took  to  be  Nathan  Berwick. 
It  was  very  dark.  He  had  heard  Berwick  speak  before  that 
night.  Fry  says,  that  the  bargain  made  with  Keiffer  was  kept  a 
secret  from  him,  aud  made  in  such  a  manner  as  to  be  '*  as  con- 
cealed as  possible."  Berwick  and  Mayes  resided  very  near  each 
other — about  half  a  mile  apart,  and  were  friends.  There  is  no 
evidence  that  either  Keiffer  or  Fry  ever  had  any  communication 
with  Mayes  previous  to  going  off  with  the  slaves,  except  through 
Berwick.  Upwards  of  twenty  slaves  were  taken  away  in  the 
boats. 
These  are  the  material  facts  of  the  case,  and  upon  them,  under 
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a  charge  from  the  judge  presiding,  the  jury  found  a  verdict  for 
the  defendant  Berwick/  and  the  plaintiff  has  appealec^. 

Our  attention  has  been  directed  to  a  bill  of  exceptions,  taken 
by  the  counsel  for  the  plaintiff,  to  the  refusal  of  the  judge  to 
charge  the  jury  as  requested.  The  counsel  requested  the  judge 
to  instruct  the  jury : 

1st  "  That  the  property  of  Mayes,  although  by  the  consent  of 
plaintiff's  agent  it  remained  in  the  actual  possession  of  .Mayes, 
was  in  the  custody  of  the  Sheriff ;  and  that  if  the  jury  were  satis- 
fied that  the  defendant  Berwick  had  aided  and  assisted  the  said 
Mayes  in  removing  the  same  out  of  the  state,  and  the  plaintiff 
had,  in  consequence  thereof,  suffered  any  damage,  he  was  bound, 
under  the  article  2294  of  the  Civil  Code,  to  repair  it. 

2d.  "  That  a  deed  of  trust  executed  in  Mississippi,  when  duly 
recorded  in  this  state,  had  the  same  force  and  effect  as  a  conven- 
tional mortgage  under  our  laws,  and  that  the  deed  of  trust,  ex- 
ecuted by  Mayes,  in  favor  of  plaintiff,  being  recorded  in  the 
Parish  Judge's  ofiSce  of  St.  Mary,  operated  as  such. 

3d.  "  That  although  it  is  conceded  that  a  debtor  has  the  right 
of  removing  his  property  out  of  the  state,  when  not  mortgaged, 
yet,  if  done  in  a  clandestine  manner,  the  person  aiding  and 
assisting  in  the  act,  with  a  knowledge  of  the  circumstances, 
makes  himself  responsible  for  the  damage  resulting  therefrom." 
The  judge  refused  to  charge  the  jury  as  requested,  but  charged 
them  in  substance  as  follows : 

1st.  "  The  jury  are  informed  that  it  is  only  those  acts  of  man 
morally  wrong  in  themselves,  or  prohibited  by  some  law,  which, 
when  committed,  produces  injury  to  another,  which  enables  the 
party  injured  to  recover  damages  from  the  party  committing,  or 
aiding  to  commit  the  act. 

2d.  "That  in  those  kinds  of  actions,  the  proof  ought  to  be 
clear  and  satisfactory  in  favor  of  the  plaintiff,  to  enable  him  to 
recover  from  a  person  who  commits  the  act,  and  is  no  gainer 
thereby. 

3d.  "  That  as  to  the  deed  of  trust  passed  in  Mississippi  be- 
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tween  the  parties,  and  contemplated  to  be  carried  into  effect  there, 
although  it  might,  as  between  them,  produce  the  same  effects  as 
a  mortgage  here,  yet  it  does  not  come  within  the  spirit  of  our  pe- 
nal law,  forbidding  such  property  being  taken  out  of  the  limits 
of  Louisiana ;  and  that,  in  the  opinion  of  the  court,  the  party 
might  carry  it  back  again  to  Mississippi,  or  any  other  adjoining 
country  without  incurring  any  penalty  for  doing  so  under  the 
law  j  and  those  who  might  aid  him  would  not,  in  this  view,  be 
amenable  in  damages.  And  that  the  judgment  obtained  by 
the  plaintiff  against  Mayes,  not  being  recorded  when  the  slaves 
were  taken  out  of  the  state,  there  was  no  judicial  mortgage  on 
them  under  our  law. 

4th.  "  That  by  advertising  the  slaves  in  the  manner  related  by 
the  evidence,  the  court  thought  there  was  not  such  a  change  of 
possession  of  them  into  the  custody  of  the  law,  as  if  they  had 
been  seized  on  in  the  ordinary  way ;  and  as  Bethel,  the  agent  of 
plaintiff,  had  agreed  that  Mayes  might  keep  possession  of  them 
to  the  day  of  sale,  if  Mayes  abused  this  possession,  and  ran  them 
off,  he  would  not  be  guilty  of  larceny,  as  in  other  cases  where 
the  defendant  should  clandestinely  carry  off  his  property,  when 
the  Sheriff  had  levied  on  it. 

''  But  though  this  was  the  opinion  of  the  court,  the  jury  was 
directed,  if  they  were  satisfied  that  Berwick  knew  they  were  ad- 
vertised, and,  knowing  this,  did  aid  Mayes  to  run  off  the  slaves 
to  the  injury  of  Smith,  the  plaintiff,  when  well  satisfied  of  this 
knowledge  and  acts  of  Berwick,  they  ought  to  find  damages 
against  him  to  the  extent  of  the  injury  the  plaintiff  has  sustained 
by  this  act.  But  if  not  satisfied  of  this,  they  ought  to  find  for 
the  defendant.  And  though  he  may  have  carried  the  message 
to  the  owner  of  the  boat  from  Mayes,  it  was  for  the  jury  to  judge 
whether  it  was  done  heedlessly,  or  with  the  intention  above  men- 
tioned, in  connection  with  other  circumstances." 

We  are  satisfied  that  the  charge  of  the  judge  was  incorrect  and 
illegal  in  several  respects,  and  in  some  degree  contradictory 
in  it.self.  Nor  are  we  satisfied  that  the  judge  should  have 
charged  the  jury  precisely  in  the  terms  required  by  the  counsel 
for  the  plaintiff.  Instead  of  pointing  out  in  detail  each  particular 
error  in  the  charge  requested,  and  that  given,  it  will  be  more 
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plain  and  simple  to  state  what  the  law  is,  and  what  the  judge 
should  have  told  the  jury.  The  law  is,  that  every  act  of  man 
that  causes  damage  to  another,  obliges  hira,  by  whose  fault  it 
happened,  to  repair  it.  Every  person  is  responsible  for  the 
damages  he  occasions,  not  merely  by  his  act,  but  by  his  negli- 
gence, his  imprudence,  or  want  of  skill.  Civ.  Code,  arts. 
2294,  2295.  And  he  who  causes  another  to  do  an  unlawful  act, 
or  assists  or  encourages  in  the  commission  of  it,  is  answerable, 
jointly  with  that  person,  for  the  damage  caused  by  such  act. 
art.  2304.  The  property  of  a  debtor  is  the  common  pledge  of 
his  creditors,  and  whosoever  unlawfully  deprives  them  of  the 
benefit  of  that  pledge,  or  aids  or  assists  in  doing  so,  is  liable  to  the 
creditor,  who  proves  that  he  has  beeen  injured  by  it,  and  must 
compensate  him  in  damages.  In  the  present  case  we  think  that 
the  slaves,  although  left  in  the  possession  of  Mayes,  were  in  the 
legal  custody  of  the  Sheriff,  after  the  seizure ;  and  although  the 
consent  of  the  plaintiff's  agent,  that  they  should  remain  with 
Mayes,  may  probably  protect  the  Sheriff  from  any  claim  for 
damages  on  the  part  of  the  plaintiff,  yet  the  consent  amounted  to 
nothing  more  than  that  Mayes  should  be  the  keeper  of  the  slaves 
until  the  day  of  sale ;  and  neither  he,  nor  any  other  person,  had 
a  right  to  carry  them  off  to  the  injury  of  the  plaintiff. 

We  are  not  prepared  to  say,  that  the  deed  of  trust  executed  in 
Mississippi,  when  recorded  in  this  state,  has  technically  the  force 
and  effect  of  a  conventional  mortgage  according  to  our  laws. 
Bat,  as  between  the  parties,  it  operates  as  a  lien  on  the  property 
mentioned  in  it,  and,  when  recorded,  it  gave  a  preference  in  fa- 
vor of  the  plaintiff  over  creditors,  having  no  such  preference 
or  security ;  and  neither  the  defendant  Mayes,  nor  Berwick,  had  a 
right  to  deprive  him  of  that  preference  or  lien,  by  running  off  the 
property  on  which  it  operated. 

It  is  true,  a  debtor  has  a  right  to  remove  out  of  the  state,  with 
his  property,  when  not  mortgaged,  if  he  does  not  do  so  in  a  clan- 
destine manner,  and  with  the  intention  of  defrauding  his  credit- 
ors :  but  if  it  appears  that  the  object  in  removing  the  property,  is 
to  cheat  and  defraud  a  creditor  or  creditors,  then  the  debtor  is 
responsible  in  damages,  as  well  as  all  who  aid  and  assist  him, 
whether  the  property  be  mortgaged  or  not.  If  the  property  be 
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mortgaged,  then  the  parties  may  be  punished  criminally ;  but  if 
not,  they  are  civilly  responsible  for  all  the  injury  caused  by  the 
act. 

The  Judge  should  have  instructed  the  jury,  that  it  is  morally 
wrong  and  prohibited  by  law,  for  a  debtor  to  abscond  with  his 
property,  to  the  injury  of  his  creditors ;  that  it  is  not  necessary 
that  the  removal  of  the  property  should  be  in  such  a  manner,  and 
under  such  circumstances,  as  would  subject  the  parties  concerned 
to  punishment  in  a  criminal  prosecution ;  but,  that  the  true  ques-^ 
tion  is,  has  the  creditor  been  injured  by  the  act ;  if  so,  he  is  en- 
titled to  damages. 

The  Judge  should  have  instructed  the  jury,  that  in  actions  of 
this  kind,  as  well  as  in  other  actions  for  damages,  the  evidence 
ought  to  be  satisfactory  in  favor  of  the  plaintiff,  to  enable  him  to 
recover  from  a  person  who  commits  the  act,  and  is  no  gainer  there- 
by. But  this  peculiar  species  of  action,  does  not  form  an  excep- 
tion to  the  general  rule ;  and  only  such  testimony  is  required  as 
will  produce  conviction  on  the  minds  of  the  jury  that  the  defend- 
ant is  culpable. 

It  is  true,  that  if  the  judgment  in  favor  of  the  plaintiff  was  not 
recorded  in  the  manner  required  by  law,  it  did  not  operate  as  a 
judicial  mortgage  on  the  property  of  Mayes ;  but  that  in  our  opin- 
ion makes  no  difference,  as  neither  he,  nor  any  one  else,  had  a 
right  to  run  away  with  his  property,  and  thus  defraud  his  creditors. 

This  court  is  satisfied,  and  the  jury  should  have  been  so  in- 
structed, that  the  seizure  of  the  slaves,  and  the  advertisement 
of  them  as  stated  on  the  trial,  did  place  them  in  the  custody 
of  the  Sheriff,  subject  to  the  limitation  heretofore  mentioned  as  to 
damages  against  him;  that  the  agreement  of  the  plaintiff's 
agent  with  Mayes,  and  the  Sheriff  consenting  thereto,  constituted 
Mayes  the  keeper  of  the  property  under  the  law  ;  and  that  if  he 
abused  the  possession  he  had,  to  run  away  with  it,  he  was  as  cul- 
pable as  if  he  had  taken  the  slaves  out  of  the  actual  custody  of 
the  Sheriff.  In  a  moral  sense  he  was  more  culpabloi  if  possible ; 
for,  in  addition  to  a  breach  of  the  law,  he  violated  the  confidence 
the  parties  reposed  in  his  good  faith  and  honesty. 

The  Judge  was  right  in  instructing  the  jury  that,  if  they  were 
satisfied  that  the  defendant  Berwick  knew  that  the  slaves  were 
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advertised,  and  so  knowing,  did  aid  Mayes  to  run  away  with 
them  to  the  injury  of  the  plaintiff,  they  ought  to  find  damages 
against  him  to  the  extent  of  the  injury  sustained  by  his  act ;  but, 
if  not  satisfied,  thai  they  ought  to  find  for  the  defendant.  But 
the  Judge  should  further  have  told  the  jury  that  if  they  believed 
that  Berwick  knew,  or  had  good  reason  to  believe,  that  it  was  the 
purpose  of  Mayes  to  defraud  the  plaintiff  by  running  the  slaves 
off  to  Texas,  that  then,  whether  he  knew  they  were  advertised 
or  not,  he  is  responsible  in  damages,  if  he  assisted  him ;  and  that, 
in  coming  to  aconclusioq  on  this  point,  the  jury  should  take  into 
consideration  all  the  circumstances,  the  time  and  manner  of  leav- 
ing, the  relations  existinsf  between  the  parties,  and  every  other 
£Eu:t  that  is  proved,  calculated  to  induce  a  conviction  that  he  knew 
of  the  dishonest  purposes  of  Mayes. 

The  jury  should  farther  have  been  instmcted,  that  it  is  no  ex- 
cuse for  the  defendant  Berwick,  that  he  acted  heedlessly  or  im- 
prudently in  the  matter.  Men  are  as  responsible  for  their  im- 
prudence and  negligence,  as  for  other  acts,  if  they  cause  damage, 
to  another.  In  1  Robinson  178,  we  decided  that  the  owner  of 
an  omnibus  was  responsible  for  damage  occasioned  by  the  negli- 
gence, or  want  of  skill,  in  the  driver,  or  the  vicious  temper  of  the 
horses  belonging  to  him.  In  the  case  of  Logan  v.  The  Ponr 
ehartrain  Rail  Road  Company,  we  decided  that  the  de- 
fendants were  responsible  for  the  negligence  of  their  agents  or 
servants,  in  not  taking  proper  care  of  the  plaintiff's  baggage  that 
was  placed  in  one  of  their  cars,  whereby  it  was  lost.  If  a  man 
owns  a  vicious  horse,  and  heedlessly  rides  him  into  a  crowd  of 
people,  and  he  kicks  one,  and  does  him  an  injury,  the  party  is 
responsible  in  damages.  Many  other  cases  could  be  cited,  if  the 
principle  we^e  doubtful ;  but  it  is  not. 

The  counsel  for  the  defendant  Berwick,  insists  that,  as  the 
plaintiff  is  prosecuting  a  suit  in  Texas  against  Mayes,  to  recover 
his  debt  there,  no  action  can  be  maintained  in  this  state  against 
Berwick,  until  such  suit  is  decided.  We  are  not  of  that  opinion. 
If  any  thing  has  been  made  by  the  proceeding  in  Texas,  the 
defendant,  by  showing  the  amount,  will  be  entitled  to  a  deduc- 
tion on  the  damages,  if  he  be  held  responsible  for  them.  This 
question  arose  in  the  case  of  Irish  v.   Wright^  4^.,  decided  in 
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July,  1844,  which  was  a  suit  similar  in  many  respects  to  the  pre- 
sent. 

As  to  the  measure  of  damages,  if  the  defendant  be  held  respon- 
sible for  any,  we  are  of  opinion  that  the  full  value  of  the  slaves 
is  the  proper  standard,  if  the  debt  of  the  plaintiff  amounts  to  so 
much. 

The  jury  found  a  verdict  for  the  defendant,  Berwick  ;  but  as 
we  think  it  probable  that  the  charge  of  the  Judge  in  some  de- 
gree contributed  to  that  result,  we  are  of  opinion  that  it  should 
be  set  aside,  and  the  cause  remanded  for  a  new  trial. 

It  is,  therefore,  ordered  and  decreed,  that  the  verdict  of  the 
jury  be  set  aside,  the  judgment  annulled  and  reversed,  and  the 
cause  remanded  for  a  new  trial,  with  directions  to  the  Judge,  in 
the  trial  thereof,  to  charge  the  jury  in  the  manner  stated  in  this 
opinion  of  the  court,  and,  in  other  respects,  to  proceed  according 
to  law ;  the  defendant  and  appellee  to  pay  the  costs  of  this  ap- 
peal. 

Voorhies  and  Olivier  for  the  appellant. 

Splane,  contra. 


Patrick  M.  Wilkins  v.  William  H.  Bassett. 

Plaintiff  sold  defendant  certain  land,  warranting  it  free  from  incumbrance,  and 
taking  notes  from  the  latter,  with  a  mortgage,  for  the  price.  Defendant  re- 
sold it  to  a  third  penon,  also  reserving  a  mortgage.  The  second  purchaser  fail- 
ing to  pay  the  price,  defendant  took  out  an  order  of  seizure  and  sale,  and  the 
property  was  offered  for  sale,  and  a  bid  made  for  an  amount  exceeding  that  due 
from  defendant  to  plaintiff,  but  no  adjudication  could  take  place,  in  consequence 
of  plaintiff's  failure  to  erase  a  mortgage  in  favor  of  a  third  person,  which  existed 
at  the  time  of  his  sale  to  defendant.  Plaintiff  subsequentiy  took  out  an  order  of 
seizure  and  sale  on  his  mortgage,  when,  after  several  attempU  to  sell,  the  mort- 
gage existing  at  the  date  of  the  first  sale  was  erased  by  plaintiff,  and  the  proper- 
ty sold  for  a  sum  much  less  than  was  offered  at  the  sale  under  defendant's  order 
of  seizure.  In  an  action  by  plaintiff  to  recover  the  balance  due  on  defendant's 
notes,  and  plea  in  reconvention  claiming  damages  for  plaintiff's  failure  to  erase 
the  mortgage  :  Held,  that  the  measure  of  the  damages  to  which  defendant  is 
entitled,  is  the  difference  between  the  price  for  which  the  property  actually  sold, 
and  that  which  might  have  been  obtained  had  the  mortgoge  been  erased  at  the 
proper  time. 
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Appeal  fifom  the  District  Court  of  Sf.  Landry,  Boyce,  J. 

Garland,  J.  This  case  was  before  us  at  the  September  term, 
1843,  oi  the  court.  See  5  Robinson,  492.  The  facts  were  then  ful- 
ly stated,  and  the  case  remanded  for  a  new  trial,  that  a  jury  might  as  - 
sess  the  damages.  The  case  was  again  tried  by  a  jury,  upon  the 
same  evidence  as  given  on  the  former  trial.  The  jury,  under  a 
charge  from  the  Judge,  found  damages  for  the  defendant,  on  his 
demand  in  reconvention,  for  $250,  which  was  directed  to  be  de- 
ducted from  the  demand  of  the  plaintiff,  in  whose  favor  a  verdict 
and  judgment  were  rendered,  for  the  remainder  of  the  demand, 
from  which  the  defendant  has  again  appealed. 

Oar  attention  has  been  called  to  a  bill  of  exceptions,  taken  by 
the  counsel  for  the  defendant,  to  the  refusal  of  the  Judge  to 
charge  the  jury,  as  to  the  measure  of  damages  the  defendant  was 
entitled  to  recover.  The  counsel  asked  the  court  to  charge  the 
jury,  that  the  difference  between  the  highest  sum  bid  for  the  pro- 
perty, sold  by  the  plaintiff  to  the  defendant,  when  offered  for 
sale  by  the  Sheriff,  and  the  price  for  which  it  really  sold,  was  the 
true  measure  of  damages.  This  the  Judge  refused,  and  charged, 
"that  Wilkins,  the  plaintiff,  having  sued  out  execution  against 
Bassett,  and  caused  the  property  to  be  frequently  exposed  at  sher- 
iff's sale ;  as  it  would  not  sell,  in  consequence  of  the  mortgage  of 
Wilkins  in  favor  of  Hathorn  remaining  on  the  records,  and  as  it 
was  the  duty  of  Wilkins  to  remove  this,  and  he  had  the  power  to 
do  so,  he,  Wilkins,  ought  to  pay  the  additional  costs  and  dama- 
ges, for  any  expense  caused  to  Bassett,  in  consequence  of  this 
state  of  things.  But  though  the  property  sold  ultimately  for 
much  less  at  sheriff's  sale,  than  it  would  have  brought  at  an  ear- 
lier period,  this  is  rather  to  be  attributed  to  the  fall  of  property, 
and  other  causes.  The  obligation  contracted  by  Wilkins  in.  the 
sale,  in  consequence  of  warranty,  or  otherwise,  does  not  make  him 
responsible  for  this  loss."  To  this  opinion  and  charge  of  the 
Judge,  the  counsel  for  the  defendant,  also  excepted. 

We  are  of  opinion  that  the  Judge  erred  in  giving  the  charge  he 
did  to  the  jury ;  but,  at  the  same  time,  we  think  he  ought  not  to 
have  charged  them  as  required  by  the  counsel  for  the  defendant. 
They  contended,  that  the  sum  of  $2500  was  actually  bid  by 
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Martin  for  the  property,  but  an  inspection  of  the  testimony  will 
show,  that  the  witness  states  such  to  be  his  recollection  or  im- 
pression, and  seems  not  to  be  very  positive.  The  Judge  should 
have  told  the  jury,  that  Wilkins  was  the  warrantor  of  the  title  to 
the  property  sold  to  the  defendant,  and  was  bound  to  protect  him 
in  that  title  and  the  enjoyment  of  it.  He  had  no  right  to  do  any 
act  calculated  to  affect  the  validity  of  that  title,  or  to  cause  it  to  be 
suspected,  and  thus  depreciate  the  value  of  the  property,  at  a  time, 
when  he  knew  it  was  in  the  market  for  sale,  when  suspicion  evea 
was  calculated  to  affect  its  value.  Had  Wilkins  been  a  third 
person,  and  in  no  way  bound  to  warrant  the  title  to  Bassett,  and 
had,  without  sufficient  cause,  slandered  his  title,  and  thus  de- 
pressed the  price  of  the  property,  he  would  most  unquestionably 
have  been  responsible  in  damages.  No  one  has  a  right,  by  false 
representations,  to  injure  another,  by  alleging  that  he  has  no  title 
to  the  property  he  professes  to  own,  nor  to  depress  its  value,  by 
causing  his  title  to  be  suspected.  This  being  true,  as  to  a 
third  person,  how  much  more  culpable  was  Wilkins,  who  knew 
that  the  defendant's  title  was  good ;  who  knew  that  no  mortgage 
existed  on  the  property,  and  had  the  evidence  of  the  fact  in  his 
possession,  yet  refused  to  produce  it.  The  law  affords  all  rea- 
sonable facilities  to  creditors  to  enforce  payment  from  debtors ; 
but  they  must  not  use  the  remedies  and  facilities  allowed  them, 
in  such  a  manner  as  to  convert  them  into  engines  of  oppression 
and  damage. 

The  Judge  should  have  told  the  jury  that  the  true  measure  of 
damages  was  the  difference  in  the  price  the  property  really  sold 
for,  and  that  which  the  weight  of  the  testimony  shows  could 
have  been  obtained  for  it,  if  the  mortgage  in  favor  of  Hathorn 
had  not  existed,  or  had  been  erased  at  a  proper  time.  That 
value  we  think,  according  to  the  evidence,  is  the  sum  of  $2000. 
Several  witnesses  say,  that  it  was  worth  that  sum,  and  would 
have  sold  for  it,  but  for  the  existence  of  the  mortgage  in  ques- 
tion. It  was  finally  sold  for  $602.  The  difference  between  the 
two  sums,  to  wit,  $1398,  is,  in  our  opinion,  the  real  damage  sus- 
tained, for  which  sum,  the  defendant  upon  his  demand  in  recon- 
vention, is  entitled  to  judgment 
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As  all  the  evidence  is  before  us,  that  the  parties  can  probably 
obtain^  we  deem  it  unnecessary  to  remand  the  case  for  further  pro- 
ceedings. 

It  is,  thereforei  ordered  and  decreed,  that  so  much  of  the  ver- 
dict as  relates  to  the  damages  in  favor  of  the  defendant  be  set 
aside^  and  that  the  judgment  based  upon  it  be  annulled  and  re- 
versed ;  and  our  judgment  is,  that  the  damages  in  favor  of  the  de- 
fendant be  assessed  at  the  sum  of  thirteen  hundred  and  ninety-* 
eight  dollars  ($1398,)  which  sum  shall  be  applied  to  the  extin- 
guishment of  the  demand  of  the  plaintiff,  as  far  as  it  will  go ;  to 
take  effect  on  the  3d  day  of  April,  1841.  This  sum  being  de- 
ducted, and  other  admitted  credits  applied,  the  balance  in  favor 
of  the  plaintiff  is  the  sum  of  two  hundred  and  ninety  three  dol- 
lars, and  forty-eight  cents,  with  interest  at  10  per  cent  per  an- 
num, from  the  3d  day  of  April,  1841,  until  paid,  for  which  sum 
and  interest,  a  judgment  is  now  rendered  against  the  defendant, 
he  paying  the  costs  in  the  court  below,  and  the  appellee  the 
costs  in  this  court. 

Splane^  Swayze  and  Taylor^  for  the  plaintiff. 

T.  H.  and  W.  B.  Lewis^  for  the  appellant. 


Constance  Fabre  and  others.  Heirs  of  Constance  Sparks,  v. 
Daniel  P.  Sparks. 

Where  it  is  stipalated  by  the  first  clause  of  a  marriage  contract,  that  ''  there  shall 
be  a  commnnity  between  the  parties,  which  shall  comprehend  all  their  estate,  real 
and  penonal,  present  and  to  come,"  and  by  a  subsequent  one  that,  **  in  case  of  the 
death  of  either  the  husband  or  wife,  without  having  a  child  or  children  by  the 
mairiage,the  amount  of  the  property  brought  into  the  community  by  the  one  that 
shall  die  first,  with  the  profile  arising  from  the  community,  shall  revert  to  the 
surviving  husband,  or  wife,  as  the  case  may  be,"  the  words  *' property  brought 
into  tks  community,**  used  in  the  latter  clause,  will  be  construed  with  reference 
to  the  first,  which  esUblishes  what  property  the  community  shall  consist  of;  and 
in  case  of  the  death  of  the  wife  without  issue  of  the  marriage,  the  surviving 
husband  will  be  en^tled  to  all  the  estate  "  real  and  personal,  present  and  to 
come,**  of  which,  by  the  first  clause  of  the  contract,  it  is  declared  that  the  com- 
monity  shall  be  composed. 
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Appeal  from  the  District  Court  of  St.  Mary,  Boyce,  J- 

Simon,  J.  This  action  is  instituted  by  the  collateral  relations 
and  heirs  at  law  of  one  Constance  Eti6,  deceased,  late  wife  of  the 
defendant,  for  the  purpose  of  recovering  from  the  latter,  who  is 
in  possession  thereof,  all  the  property  belonging  to  the  succes- 
sion of  the  deceased,  consisting  in  divers  articles  of  real  and 
personal  property,  slaves  and  sums  of  money,  by  her  brought 
into  and  inherited  during  the  marriage ;  and  of  her  half  of  the 
acqueis  and  gains  made  during  the  said  marriage. 

The  petition  avers,  that  the  defendant  claims  to  be  the  owner 
of  the  estate  of  the  deceased,  under  and  by  virtue  of  a  certain  in- 
strument of  writing  purporting  to  be  the  last  will  and  testament 
of  his  late  wife,  which  has  been  annulled  and  avoided  by  a  judg- 
ment of  this  court,  as  a  nuncupative  testament  by  public  act,* 
and  which  is  also  null  and  void  as  a  nuncupative  testament  un- 
der private  signature,  for  divers  reasons  stated  in  the  petition. 

The  defendant  joined  issue,  by  alleging,  first,  that  he  is  the 
owner  and  possessor  of  his  wife's  estate  by  good  and  valid  titles. 
He  further  sets  up,  that  under  the  clauses  and  stipulations  con- 
tained in  the  marriage  contract,  passed  between  him  and  his 
late  wife  on  the  23d  of  June,  1818,  in  which  the  parties  thereto 
mutually  agree  that  all  the  property  then  owned,  or  that  should 
be  thereafter  acquired  by  either  of  the  parties  in  any  manner 
whatsoever,  should  belong  to  the  survivor,  in  case  there  should  be 
no  children  born  during  the  marriage ;  and  there  having  been  no 
issue  from  the  said  marriage,  he  is  entitled  to  all  the  property, 
rights  and  credits  left  at  her  death  by  his  late  wife. 

He  further  bases  his  claim  to  his  wife's  estate  upn  two  testa- 
ments, executed  at  two  different  periods  in  the  intended  form  of 
nuncupative  testaments  by  public  acts,  but  which  are  good  and 
valid  as  nuncupative  testaments  under  private  signature,  and  in 
which  his  said  wife  instituted  him  her  universal  heir  and  le- 
gatee.! 

The  Judge,  a  quo,  being  of  opinion  that  the  testaments  pro- 


*  See  the  case  of  the  Suecesnon  of  Sparks,  infra, 
t  There  was  uo  issue  of  the  marriage. 
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duced  were  iuvalid  and  informal  as  acts  under  private  signature, 
but  that  the  fifth  clause  of  the  marriage  contract,  passed  in  1818, 
should  have  its  effect  so  far  only  as  being  a  mutual  donation  of 
the  property  then  brought  into  the  community  by  the  spouse 
who  should  die  first,  and  of  the  profits  arising  therefrom,  ordered 
that  the  defendant  should  retain  in  his  possession  all  the  property 
owned  by  his  wife  on  the  day  of  the  marriage  as  specified  in  the 
marriage  contract,  and  all  the  profits  made  subsequently  there- 
from and  by  the  joint  industry  of  both  ;  and  that  the  plaintiffs 
should  recover  all  property  given  to,  or  inherited  by  the  de- 
ceased, after  the  date  of  the  said  marriage  contract ;  and  from 
this  judgment  the  defendant  has  appealed. 

The  first  clause  in  the  marriage  contract  stipulates  that,  "  there 
shall  be  a  community  between  them,  the  said  parties,  which 
shall  comprehend  all  their  estate,  real  and  personal,  present 
and  to  comeP  The  second  establishes  the  amount  brought  in 
by  the  husband.  The  third  specifies  the  property  owned  by  the 
wife  at  the  date  of  the  marriage,  and  which  is  then  brought  into 
the  community. 

The  fourth  says :  "  In  case  there  shall  be  a  child  or  children 
produced  by  the  said  marriage,  and  either  the  said  future  hus- 
band or  wife  shall  die,  the  property  brought  into  this  commu- 
nity by  the  one  that  shall  die  first,  together  with  the  profits 
arising  out  of  this  community,  shall  be  equally  divided  between 
the  surviving  husband,  or  wife,  as  the  case  may  be,  and  the  chil- 
dren of  said  marriage." 

And  the  fifth  is  in  these  words :  ''  In  case  of  the  death  of 
either  the  husband,  or  wife,  without  having  a  child  or  children 
by  the  marriage,  the  amount  of  the  property  brought  into  this 
commuTtity  by  the  one  that  shall  die  first,  with  the  profits  arising 
from  this  community,  shall  revert  to  the  surviving  husband  or 
wife,  as  the  case  may  be." 

yfe  cannot  agree  with  the  Judge,  a  quo,  in  the  opinion  that 
the  general  expression  of  the  first  clause  of  this  marriage  contract 
in  relation  to  the  future  property  of  either  of  the  spouses,  is 
counteracted  or  modified  by  what  he  calls  the  more  special  ex- 
pressions of  the  fourth  and  fifth  articles.  The  latter  are  neces- 
sarily to  be  governed  by  what  the  parties  understood  in  the  first 
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clause  to  compose  the  comaiunify  therein  stipulated.  Such  com- 
muDity  is  to  comprehend  all  their  estate,  real  and  personal,  pre- 
sent and  to  come ;  and  when,  in  the  subsequent  clauses^  they 
stipulated  that  the  property  brought  into  the  community  by  the 
one  that  shall  die  first,  should  be  equally  divided  between  the 
surviving  spouse  and  the  children  of  the  marriage,  or  in  case  of 
there  being  no  issue  from  said  marriage,  shouldrevert  to  the  sur- 
viving husband  or  wife,  they  must  have  understood  the  words, 
^^  property  brought  into  this  community ^^^  with  reference  to 
what  they  had  previously  said  should  compose  that  community, 
to  wit,  "  all  their  estate  real  and  personal^  present  and  to  come.^ 
The  two  last  clauses  are  to  take  their  effect  only  at  the  death 
of  either  of  them,  and  it  seems  to  us,  that  the  words,  "  brought 
into,^  taken  in  the  sense  which  they  must  have,  not  at  the  time 
of  the  marriage,  but  at  the  time  of  its  dissolution  by  the  death  of 
one  of  the  parties,  refer  to  the  whole  community ;  that  is  to  say, 
to  all  the  property  of  which  it  is  composed ;  wherein,  under  the 
first  clause,  is  necessarily  included  the  property  brought  into  it 
at  any  time  by  either  of  the  spouses. 

We  are  bound  to  give  effect  to  all  contracts  according  to  the 
true  intent  of  the  parties  ;  and  such  intent  is  to  be  determi- 
ned by  the  words  of  the  contract,  when  they  are  clear  and  ex- 
plicit. Civ.  Code,  art.  1940.  One  of  the  rules  of  interpretation  of 
contracts  is,  that  where  there  is  a  doubt  as  to  the  true  sense  of 
the  words  of  a  contract,  they  may  be  explained  by  referring  to 
other  words  or  phrases  used  in  making  the  same  contract.  Civ. 
Code,  art.  1943.  The  true  meaning  of  its  terms  should  be  looked 
for  by  endeavoring  to  ascertain  what  was  the  common  inten- 
tion of  the  parties.  Civ.  Code,  art.  1946.  And  all  clauses  of 
agreements  are  to  be  interpreted  the  one  by  the  other,  giving  to 
each  the  sense  that  results  from  the  entire  act.  Civ.  Code,  art. 
1950.  Here  then,  if  there  was  a  doubt  as  to  the  extent  of  the 
word  "  brought,"^  used  by  the  parties  in  clauses  which  cannot 
have  any  legal  effect  before  the  period  of  the  dissolution  of  the 
marriage,  it  should  be  construed  in  reference  to,  and  in  connec- 
tion with  the  first  clause,  which  is  positive  in  its  terms,  and 
which  fixes  in  a  definite  manner  what  properly  the  community 
is  to  be  composed  of;  and  thus  it  is  clear  to  our  minds,  that  the 
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parties  never  intended  that  any  of  the  property  by  them  brought 
respectively  into  the  community  during  the  marriage,  should  be 
excluded  fVom  its  mass,  when,  after  its  dissolution,  such  property, 
under  the  fourth  article,  is  to  be  equally  divided  between  the 
surviviiig  spouse  and  the  children  of  the  marriage ;  or,  according 
to  the  fifth  clause,  is  to  revert  to,  (to  go  to,  or  to  be  kept  by,)  the 
surviving  husband  or  wife,  as  the  case  may  be.  This  view  of 
the  marriage  contract,  renders  an  inquiry  into  the  validity  of  the 
testaments  unnecessary. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court,  be  annulled  and  reversed,  and  that  ours  be  wholly 
in  favor  of  the  defendant,  with  costs  in  both  courts. 

Voorhies  and  T.  H.  Lewis^  for  the  plaintiffs. 

J.  P.  Conrad  and  Splane,  for  the  appellant. 


Succession  op  Constance  Sparks. — Marcelite  Miguez  and     . 

others.  Heirs,  Appellants.  m  ^\ 

It  is  eaential  to  the  validity  of  a  noncupative  will  by  public  act  that  it  be  expressly 
ttated  in  the  instrameDt  that  it  waa  read  to  the  testatrix  in  the  presence  of  the 
necessary  witnesses.  C.  C.  1571 ,1588.  Thu»  where  the  will  states  ;  **  Que  la  dite 
eampararUe  iesiatrice  a  diete  sea  dernilrea  volontcs,  en  prSsenee  de  [mentioningr 
three  witnesses,]  tons  trou  de  Vdge  de  majorite  et  domieilieg  dane  ceite  paroisse, 
ecrit  de  euite  par  moi,  le  dit  juge,  tans  interruption  et  tans  divertir  it  d^au- 
tre8  octet.  Ahre  fai  lu  le  dit  acte^  d,  la  dite  testatriee  ;  qui  d  declaree  qu'elle 
le  eomprentdtt  et  qu*ellf  Vapproutoit  dans  tout  son  contenu.  Dont  actefait,  ^e." 
— it  wQl  be  declared  invalid  as  a  nuncupative  will  by  public  act,  reservingr  the 
right  to  those  interested,  of  establishing  its  validity  as  a  nuncupative  testament  by 
private  act    CO.,  1583.  i 

Appeal  from  the  Qourt  of  Probates  of  St.  Mary,  Palfrey,  J, 
Simon,  J.*    This  is  an  appeal  from  a  judgment,  ordering  the  last 
will  or  testament  of  Constance  Eti6,  deceased,  to  be  executed  and 


*  This  case  was  decided  on  a  re-hearing,  at  Opelonsas,  in  September,  1842.  The 
original  opinion  pronounced  on  the  first  hearing  of  the  case,  prepared  by  6arland« 
J.,  was  lost  in  the  clerk*s  office,  of  the  Supreme  Court  of  Opelousas  ;  and  the  pub- 
lication of  the  case  has  been  delayed  in  the  hope  of  obtaining  either  tiie  original  or 
a  copy ;  but  it  appears  that  the  opinion  was  never  recorded  in  the  office  of  the  clerk 
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recorded  according  to  law.  Said  judgment  was  rendered  contra- 
dictorily with  the  legal  heirs  of  the  testatriZ)  on  their  opposition  to 
the  granting  of  the  prayer  of  D.  C.  Sparks'  petition,  who,  as  uni- 
versal  legatee  or  instituted  heir  of  his  deceased  wife,  had  made 
application  to  the  Court  of  Probates  for  an  order  to  carry  the 
said  will  into  execution  according  to  the  dispositions  therein  set 
forth. 

Among  the  divers  grounds  upon  which  the  appellant's  opposi- 
tion is  based,  there  is  one  which,  in  our  opinion,  must  prevail. 
It  is,  that  the  will  does  not  show  on  its  face  that  it  was  read  to 
the  testatrix  in  presence  of  the  witnesses,  as  no  mention  is  made 
of  the  same  in  any  part  of  the  testament. 

The  instrument  which  was  presented  to  the  court,  a  qua,  as  be- 
ing the  last  will  of  the  deceased,  was  made  in  the  form  of  a  nuncu- 
pative testament  by  public  act.  The  notary  who  received  it, 
closed  it  in  the  following  words :  "  CPest  ainsi  que  la  dite  com- 
paranie  testatrice  a  dicte  ses  demieres  volontes,  etant  dans  son 
bon  sens,  en  presence  de  Sylvorin  Salles,  Joshua  Baker,  et  Wil- 
liam Knight,  tous  trois  de  Vage  de  majorite  et  domicilies  dans 
cette  paroisse,  ecrit  de  suite  par  moi,  le  ditjuge,  sans  interrup- 
tion et  sans  divertir  a  d^autres  actes.  Alors  fax  lu  le  dit 
acte  a  la  dite  testatrice,  qui  a  declare  qu^eUe  le  comprenoit,  et 
qu^elle  Vapprouvoit  dans  tout  son  contenu.  Dont  acte  fait  et 
passe,  ^c*  The  will  was  signed  by  the  testatrix's  making  her 
ordinary  mark,  and  by  the  three  witnesses  therein  named. 

It  is  one  of  the  essential  requisites  of  the  law  with  regard  to  the 
form  of  a  nuncupative  testament  by  public  act,  that  it  should  be 
read  to  the  testator  in  presence  of  the  witnesses,  and  that  ex- 
press mention  should  be  made  therein  of  the  manner  in  which 


of  the  Supreme  Court,  nor  was  any  copy  of  it  ever  sent  to  the  court  of  the  first  io- 
Btauce.  The  record  was  placed  by  the  reporter,  in  the  hands  of  Judge  Garland 
for  the  purpose  of  preparing  such  a  sketch  of  the  original  opinion,  as  would  be  ne- 
cessary to  explain  that  pronounced  on  the  re-hearing.  The  record  remained  in  his 
hands  more  than  two  years ;  but  the  reporter  was  never  able  to  obtain  any  such 
sketch.  After  Judge  6.  led  the  bench,  Simon,  J.,  by  whom  the  opinion  on  the  re- 
hearing was  delivered,  prepared  the  paper  which  is  here  published. 

*  En  prennee  det  temoint  fusdtte  qui  ont  9igne  eei  pre$ente»,  avec  la  dite  tesiU' 
trice,  ^c. 
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the  fonomilities,  upon  which  its  validity  depends,  have  been  ful- 
filled. Civ.  Code,  art.  157 1 .  Those  formalities  must  be  observed, 
and  the  non-compliance  with  any  one  of  them,  is  sufficient  to  in- 
validate it.  Civ.  Code,  art.  1688.  Now,  can  it  be  even  inferred 
from  the  declaration  of  the  notary  here,  that  the  will  of  Mrs. 
Sparks  was  read  to  her  in  presence  of  the  three  witnesses  who 
attended  its  execution  ?  The  notary  declares,  that  it  was  dictated 
to  him,  in  the  presence  of  the  witnesses ;  that  it  was  written  by 
himself^  without  interruption,  and  without  turning  aside  to  other 
acts ;  but  he  only  states  that  he  readtke  act  to  the  testa4rix^  who 
declared  that  she  understood  it,  and  approved  it  in  all  its  con- 
tents. This  is  clearly  insufficient.  He  should  have  made  ex- 
press mention  of  the  fact  that  the  testament  was  read  to  the  tes- 
tatrix in  presence  of  the  witnesses  ;  as,  although  such  fact  may  ex- 
ist, and  it  might  be  in  the  power  of  the  party  to  establish  it  by 
parol  testimony,  it  is  a  well  settled  doctrine,  that  a  testament 
must  bear  on  its  face  the  evidence  of  a  strict  compliance  with  the 
legal  formalities,  and  that  no  parol  proof  can  be  admitted  to  show 
that  such  formalities^  not  apparent  from  the  instrument  itself 
have  been  really  fulfilled.    Lablanc  v.  Barrora*  Heirs,  16  La.  SO. 

We  conclude,  therefore,  that  the  testament  under  consideration, 
is  not  in  a  sufficient  legal  form,  to  have  effect  as  a  nuncupative 
will  by  public  act,  and  that  the  Judge,  a  quo,  erred  in  ordering  it 
to  be  carried  into  execution  as  such. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Court  of  Probates  be  annulled,  and  reversed ;  tliat  the  appel- 
lants' opposition  be  maintained ;  and  that  the  will  of  Constance 
Etie,  deceased,  be  and  the  same  is  hereby  declared  null  and  void 
as  one  by  public  act,  with  costs  in  both  courts. 

Splane^  (or  the  universal  legatee. 

T.  H.  Lewis  and  Voorhies,  for  the  appellants. 


Same  Case. — On  a  Re-hearing. 

The  fact  that  a  nancupatiye  will,  by  pablic  act,  was  read  to  the  testatrix  in  the 
presence  of  the  neceasary  witneaaes,  mast  appear  from  the  instrament  itself. 
The  words  in  which  the  statement  is  made,  are  immaterial,  provided  they  be 
soch  as  to  leave  no  doubt  that  the  formality  was  complied  with. 
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Splane,  for  a  re-hearing.  The  will  should  be  maintained  as 
a  nuncupative  testament  by  public  act.  The  case  of  Scffhers  v. 
Antheman,  (1  Mart.  N.  S.  73,)  is  directly  in  point.  That  case 
was  decided  under  the  Code  of  1808 ;  but  the  law  in  relation  to 
donations,  mortis  causa^  was  not  altered,  in  this  respect,  by  the 
Code  of  1825.  The  language  of  the  will  shows  that  it  was  read 
to  the  testatrix  in  the  presence  of  the  witnesses.  The  notary, 
after  stating  that  it  was  dictated  in  the  presence  of  the  witnesses, 
and  written  as  dictated  in  their  presence,  adds,  then  (alors)  I  read 
the  said  acts  to  the  said  testatrix,  who  declared,  &c.  To  what 
time  does  the  word  alors  refer,  if  not  to  the  period  when  the  will 
was  dictated.  Can  it  be  presumed  that  the  witnesses  had  ab- 
sented themselves  ?  Is  the  conclusion  not  irresistible  that  the 
witnesses  were  present  when  the  will  was  read  ?  Where  an  ex- 
pression is  susceptible  of  two  meanings,  it  should  be  understood 
in  that  sense  which  will  give  it  effect.  See  5  TouUier,  No.  430, 
p.  408. 

The  testament  states,  that  it  was  dictated  in  the  presence  of 
Ihe  witnesses,  written  in  their  presence — then  read  to  the  testa- 
trix— and  then  follows  the  clause  reciting  that  it  was  done  and 
passed  in  the  presence  of  the  witnesses.  To  conclude  that  the 
witnesses  were  not  present,  when  the  will  was  read  to  the  testa- 
trix, it  must  be  inferred  that  they  absented  themselves  between 
the  time  of  writing  the  first  part  of  the  will,  and  the  writing  of 
the  clause,  "Done  and  passed,  &c. ;"  for  the  reading  is  stated  to 
have  taken  place  between  these  periods.  Which  is  the  most  rea- 
sonable conclusion — that  the  witnesses  absented  themselves  dur- 
ing the  reading  of  the  will,  or  that  they  remained  ? 

In  any  event,  the  will  is  good  as  a  testament  by  private  act. 

Simon,  J.  We  were  induced  to  grant  a  re-hearing  in  this 
case,  from  the  doubt  which  we  entertained,  whether  the  word 
" alors"  used  by  the  notary  in  the  closing  of  the  will,  and  im- 
mediately following  the  words  "^cri/el6  suite  par  moij  &c.,"  and 
preceding  the  words  *^jai  lu  le  dii  acte  a  la  dite  testatrice"  did  not 
sufficiently  indicate  that  the  will  had  been  read  to  the  testatrix 
by  the  notary,  in  the  presence  of  the  witnesses.  We  thought, 
from  the  expression  " alors"  written  between  the  sentence  in 
which  the  notary  declares  that  the  will  was  dictated  to  him  in 
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the  presence  of  the  witnesses,  and  that  part  in  which  he  says  that 
he  read  it  to  the  testatrix,  that  it  might  perhaps  be  fairly  inferred, 
that  the  dictating,  writing,  and  reading  of  the  will,  had  been 
done  altogether  in  the  presence  of  the  witnesses ;  but  we  have 
been  unable,  however  reluctant  we  may  feel  to  annul  a  will  for 
the  want  of  a  formality,  which,  at  the  first  blush,  appears  to  be 
of  a  trifling  and  unimportant  nature,  to  come  to  a  conclusion  dif- 
ferent from  that  contained  in  our  first  opinion.  The  law  is  im- 
perative, that  the  mention  of  the  reading  of  the  will  to  the  testa- 
trix, in  the  presence  of  the  witnesses,  must  be  express  ;  and  al- 
though the  rule  has  been  relaxed  so  far  as  to  be  now  settled,  that 
if  t^ie  proof  of  the  reading  of  a  will  to  the  testator,  in  the  presence  of 
the  witnesses,  is  furnished  by  the  testament  itself,  it  is  immaterial 
in  what  words  that  proof  is  furnished,  still  some  words  must  be 
used,  from  which  the  fact  may  be  inferred,  that  the  formality  was 
complied  with,  and  such  inference  should  be  so  conclusive,  and 
so  certain,  as  to  leave  no  doubt,  in  the  mind  of  the  court,  that 
when  the  will  was  read  to  the  testator,  the  witnesses  were  pre- 
sent In  this  case,  it  is,  in  our  opinion,  impossible  to  draw  such 
an  inference. 

The  case  of  Seghers  v.  Antheman^  (1  Mart.  N.  S.  73,)  relied 
on  by  the  defendant's  counsel,  does  not  seem  to  support  him.  In 
that  case,  the  following  sentence  occurred  at  the  close  of  the  will : 
''  Cest  ainsi  que  ce  testament  a  ete  fait  en  presence  des  sieurs, 
4*c.,  tofjts  trois  temoinsj  4*^.,  et  lecture  faite  de  ce  que  dessus,  la 
testatrice  en  presence  des  temoins  nous  a  declare,  &c.^  In  that 
case,  the  question  was  not,  whether,  when  the  will  was  read,  the 
witnesses  were  present,  but  whether,  when  it  was  so  read  to  the 
witnesses,  the  testatrix  was  present,  or,  in  other  words,  whether 
it  was  read  to  her  7  In  this  case,  on  the  contrary,  the  question 
consists  in  ascertaining  from  the  expressions  used  in  the  will, 
whether  the  witnesses  were  in  attendance  when  the  will  under 
consideration  was  read  to  the  testatrix  by  the  notary.  It  is  clear 
that  this  will  was  read  to  the  testatrix,  who  declared  that  she  un- 
derstood it,  and  approved  it  in  all  its  contents  ;  but,  as  we  have 
already  said,  this  statement  does  not  include  the  idea  that  the 
witnesses  were  there  when  it  was  so  read,  although  she  may  have 
made  the  subsequent  declarations  in  their  presence ;  and  the  ex- 
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pressions  used  in  the  said  will,  do  not  satisfy  ns,  on  this  important 
requisite  of  the  law. 

It  is  contended,  however,  that  the  will  is  good  as  a  private  act, 
and  that  the  case  should  be  remanded  to  the  lower  court,  in  order 
to  afford  to  the  defendant,  an  opportunity  of  showing  that  a 
greater  number  of  witnesses,  than  are  mentioned  in  the  will, 
could  not  be  had,  the  same  having  been  made  in  the  country. 
This,  we  think,  cannot  be  done.  There  is  no  issue  between  the 
parties,  on  this  point,  and  we  cannot  remand  a  case  to  be  tried, 
de  novo,  on  any  other  issue,  than  those  presented  by  the  record, 
and  the  pleadings  therein  contained.  We  are  of  opinion,  how- 
ever, that  justice  requires  that  the  defendant's  legal  right  to  show 
that  the  will  in  question  is  good  as  a  private  act,  should  be  re- 
served, (Civ.  Code,  art.  1683,)  and  that  the  present  judgment 
ought  not  to  prejudice  the  validity  of  the  will,  if  it  can  be  estab- 
lished in  any  one  of  the  other  forms  prescribed  by  law. 

Our  first  judgment  is,  therefore,  maintained,  reserving  to  the 
defendant  the  right  of  showing,  hereafter,  that  the  testament 
here  annulled  as  one  made  by  public  act,  is  valid,  as  a  nuncupa- 
tive will  by  private  act. 
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Isaac  W.  Arthur  and  another  v.  Edward  Cochran,  Tutor 
of  the  Minor  Heirs  of  Daniel  C.  Morris,  deceased. 

A  jodgmeat  by  defaoU  taken  on  the  fifth  day  after  eemce  of  citation  on  the  de- 
fendant, and  afterwards  confirmed,  is  illegal  and  null.    C.  P.  180,  310. 

A  sQccession  cannot  be  accepted  for  minor  heirs,  but  with  the  benefit  of  inventory  ; 
and  no  portion  of  the  estate  can  come  into  their  posseesion,  until  it  has  been  ad- 
ministered upon  in  doe  conrse  of  law,  when,  whatever  may  remain  after  the 
payment  of  the  debts,  will  fall  nnder  the  administration  of  theur  tutor.  C.  C. 
1051. 

Tutors  of  minor  heirs  are  not  entitled,  ex  qffieio,  to  administer  successions  accruing 
to  their  wards.  They  may  claim  the  administration,  where  there  are  no  bene- 
ficiary heiis  of  age,  in  preference  to  any  other  person ;  bnt  they  most  give  secn- 
lity,  and  qnalify  as  other  administrators.    C.  C.  1034, 1037. 

Peisons  holding  claims  against  a  succession  cannot  sue  the  tutor  of  the  minor 
heirs,  and  obtain  a  judgment  against  him  for  debts  due  by  the  deceased.  Where 
no  executor  or  administrator  has  qualified,  they  must  provoke  the  appointment 
of  an  administrator,  against  whom,  as  the  legal  representative  of  the  estate,  they 
may  instHute  suit.    C.C.  1031  to  1060.    0.  P.  974  to  996. 

Appeal  from  the  District  Court  of  Concordia,  Curry,  J. 
Vol.  XII.  6 
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MoRPHY,  J.  This  suit  was  brought  in  the  Court  of  Probates 
of  the  Parish  of  Concordia  by  the  petitioners,  who  allege  that, 
on  the  12th  of  April,  1839,  they  obtained  a  judgment  against 
Daniel  C.  Morris  for  $1566,  with  interest  at  eight  per  cent 
per  annum  from  the  17th  of  March  of  the  same  year  until 
paid.  That  sinc^  the  rendition  of  this  judgment,  Daniel  C. 
Morris  has  died,  leaving  minor  heirs ;  that  his  estate  is  adminis- 
tered by  Edward  Cochran,  as  tutor  of  said  minors ;  that  said 
tutor,  by  order  of  the  Probate  Court,  has  sold  the  property  be- 
longing to  the  succession  ;  and  that,  although  often  requested  so 
to  do,  be  has  not  paid  to  the  petitioners  the  amount  of  their 
judgment,  nor  accounted  for  the  moneys  arising  from  said  sale. 
The  petition  concludes  with  a  prayer  that  Edward  Cochran  be 
cited  to  render  a  just  and  full  account  of  his  administration  of 
said  succession  as  tutor  of  said  minor  heirs,  and  that  he  be  order- 
ed to  pay  to  the  plaintiffs  the  amount  of  their  judgment  against 
Morris,  or  so  much  thereof  as  may  be  their  just  proportion  in  the 
distribution  to  be  made  among  the  creditors  of  the  succession. 
Service  of  this  petition  and  of  a  citation  was  made  on  the  defendant, 
on  the  19th  of  May,  1842.  The  Probate  Judge  having  excused 
himself  on  the  ground  that  he  had  been  counsel  for  the  plaintiffs 
in  obtaining  their  judgment,  the  case  was  transferred  to  the  District 
Court  for  further  proceedings.  On  the  24th  of  May,  1842,  a 
judgment  by  default  was  entered  up  against  the  defendant, 
which  was  confirmed  on  the  31st,  decreeing  that  the  plaintiffs 
should  recover  of  the  defendant  as  tutor  and  administrator  of  the 
succession  of  Daniel  C.  Morris,  $1566,  with  interest  at  eight  per 
cent  per  annum  from  the  17th  of  March,  1839^  and  the  costs  of 
suit,  and  that  the  defendant  should  render  the  account  prayed 
for  within  sixty  days,  and  pay  to  the  plaintiffs  such  amount  as 
may  be  their  proportion  of  the  assets  of  said  succession.  This 
judgment  was  served  upon  the  defendant  on  the  25th  of  June, 
following.  At  the  December  term  of  the  same  year,  the  plaintiff 
moved  for  and  obtained  an  execution  against  Cochran,  on  the 
ground  that  he  had  failed  to  render  his  account  of  the  condition  of 
said  succession,  as  ordered  by  the  court  at  its  last  term.  A  mo- 
tion was  made  a  few  days  after,  by  the  defendant,  to  set  aside 
the  judgment  or  order,  directing  an  execution  to  issue  agaiust 


OCTOBER,  1846.  43 


Arihar  and  another  v.  Cochran,  Tutor. 


him,  the  same  being  illegal,  null,  and  void.  No  action  appears 
to  have  been  had  on  this  motion,  but  the  defendant  took  the 
present,  a  suspensive,  appeal  from  the  judgn^nt  rendered  against 
him,  and  the  order  authorizing  an  execution  to  issue  under  it. 

It  is  clear  that  the  judgment  by  default  taken  on  the  24th  of 
May,  1842,  when  process  of  imitation  had  been  served  on  the  de- 
fendant, only  on  the  19th,  five  days  before,  was  illegal  and  null. 
Code  Prac,  arts.  180,  310.  With  this  judgment  must  fall 
the  whole  of  the  subsequent  proceedings.  We  would  remand 
the  case  to  be  further  proceeded  in  below,  were  it  not  apparent 
from  the  petition  itself,  that  the  plaintiffs  have  not  the  right  of 
action  which  they  seek  to  enforce.  They  allege  themselves  to 
be  judgment  creditors  of  Daniel  0.  Morris,  and  they  call  upon 
the  defendant,  as  tutor  of  the  minor  heirs  of  the  deceased,  to  ren- 
der to  them  an  account  of  his  administration  of  the  succession. 
It  is  not  pretended  that  the  defendant  has  ever  been  legally  appoint- 
ed administrator*  of  the  estate,  but  only  that,  as  tutor  of  the  mi^ 
nors,  he  is  administering  it.  Without  such  an  appointment,  the 
tutor  of  the  minor  heirs  of  an  estate  cannot  be  considered  as  its 
legal  representative, and  be  sued  as  such  in  the  Court  of  Probates, 
for  debts  due  by  the  deceased.  He  is  only  authorized  by  law  to 
administer  the  property  of  his  wards.  When  a  succession  is 
opened  in  their  favor,  it  cannot  be  accepted  for  them,  but  with 
the  benefit  of  inventory ;  it  cannot  be  said  to  be  their  property, 
and  it  does  not  legally  come  to  their  possession  as  beneficiary 
heirs,  until  it  has  been  administered  upon  in  due  course  of  law. 
Whatever  remains  after  the  payment  of  the  debts  of  the  succession 
belongs  to  them,  and  falls  under  the  administration  of  their  tutor 
as  such.  CiV.  Code,  art.  1051.  Tutors  have  not,  ex  officio^  the 
right  to  administer  successions  accruing  to  their  wards.  Their 
office  only  entitles  them  to  a  right  of  preference  over  every 
other  person  who  might  claim  the  administration,  when  there 
are  no  beneficiary  heirs  of  age ;  but,  like  any  other  person,  they 
must  give  security,  and  qualify  as  such.  Civ.  Code,  arts.  1031, 
1032,  1034,  1037, 1040.  Persons,  then,  holding  claims  against 
an  estate  must  provoke  the  appointment  of  an  administrator, 
against  whom,  as  the  legal  representative  of  such  estate,  they 
may  bring  their  suits.    They  cannot  sue  the  tutor  of  the  minor 
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heirs,  and  obtain  judgments  against  him,  as  such,  for  debts  due  by 
the  deceased.  If  they  could,  they  would  render  unavailing  for 
the  protection  of  minors  those  provisions  of  law  which  declare 
that  they  cannot  accept  a  succession  but  with  the  benefit  of  in- 
ventory, as  their  separate  and  individual  property  might  be  af- 
fected by  judgments  against  their  tutor  for  debts  due  by  an  in- 
solvent estate.  Civ.  Code,  arts.  1031  to  1060,  Code  Prac,  arts. 
974  to  996.  4  La.  202;  5  La.  384 ;  17  La.  106.  1  Robinson, 
407 ;  3  Robinson,  30.  See  also  cases  of  Picou  v.  Dussuau  et 
al.,  (4  Rob.  412,)  and  Self  v.  Morris,  (7  Robinson.) 

It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  defendant  be  dismissed,  with  costs,  in  both 
courts. 

Shaw,  for  the  plaintiff. 

Stacy  and  Sparrow,  for  the  appellant. 


John  H.  Kellam  v.  John  Rippey. 

Where  a  jary,  in  ascertaining  the  amount  to  which  a  defendant  is  entitled  for  im- 
provements made  by  him  which  have  enhanced  the  yalue  of  the  land  recovered 
by  plaintiff,  char^  the  latter  with  the  buildings  erected  on  the  land,  at  a  high 
estimate,  as  necessarily  enhancing  the  value  of  the  soil,  without  afibrding  him  an 
opportunity  of  availing  himself  of  the  choice  given  by  art  500  of  the  Civil  Code, 
the  verdict  will  be  set  aside. 

Appeal  from  the  District  Court  of  Carroll,  Curry,  J. 

BuLLARD,  J.  This  case  was  remanded  at  a  former  term  of 
this  court,  (see  3  Robinson,  138,)  for  the  purpose  of  ascertaining 
the  amount  to  which  the  defendant  is  entitled,  for  such  improve- 
ments put  by  him  upon  the  plaintiff's  land,  as  have  enhanced  its 
value,  after  deducting  the  rents  since  the  inception  of  this  suit. 
It  was  tried  by  a  jury,  and  on  the  first  trial,  the  jury  not  being 
able  to  agree,  it  was  submitted  to  a  second  jury,  who  found  the 
value  of  the  improvements  to  be  $2433,  the  rents  to  be  deducted 
$600,  leaving  due  to  the  defendant  $1833,  for  which  sum  judg- 
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ment  was  rendered  in  favor  of  the  defendant  against  the  plaintiff, 
and  the  latter  appealed. 

The  tract  contains  only  one  hundred  and  sixty  American  acres, 
and  the  whole  land  cleared  and  rendered  fit  for  cultivation  does 
not  exceed,  according  to  the  evidence,  forty  acres,  thirty  of  which 
were  cleared  before  the  suit  was  brought.  It  is  shown  that  it  is 
worth  about  twenty  dollars  per  acre  to  clear  land  well.  With 
respect  to  buildings  put  upon  land,  they  are  placed  by  the  Code 
upon  a  different  footing.  See  art.  600.  It  leaVes  it  to  the  option 
of  the  owner  to  retain  the  buildings,  and  to  pay  merely  the  price 
of  the  materials  and  the  costs  of  construction,  or  to  require  their 
demolition.  In  the  case  now  before  us,  it  is  clear  that  the  owner 
has  been  charged  in  the  verdict  for  the  buildings,  at  a  high  esti- 
mate, as  constituting,  necessarily,  an  enhanced  value  of  the  soil ; 
and  that  too,  without  affording  him  an  opportunity  to  avail  him- 
self of  the  choice  given  him  by  the  Code. 

The  principles  which  we  think  ought  to  govern  in  this  class  of 
cases,  are  explained  in  the  case  of  Pearce  et  ah  v.  Frantum, 
(16  La.  414,)  and  we  find  in  the  verdict  of  the  jury  in  this  case 
a  wide  deviation  from  those  principles.  The  amount  found 
against  the  plaintiff  is  nearly,  if  not  quite,  as  much  as  the  whole 
tract  is  worth  ;  and  yet  only  a  small  clearing  has  been  made. 
While  we  are  bound  to  carry  out  the  equitable  principle,  that  no 
one  should  enrich  himself  at  the  expense  of  another,  we  ought 
not  to  forget  that  the  principle  applies  as  well  to  the  defendant  as 
to  the  plaintiff,  and  that  the  owner  is  to  be  protected  in  his  pro- 
perty against  exorbitant  demands. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  reversed,  and  the  verdict  set  aside,  and  that  the  case  be  re- 
manded for  a  new  trial ;  the  costs  of  the  appeal  to  be  paid  by  the 
appellee. 

WiUsanj  for  the  appellant. 

SMjfi  for  the  defendant. 
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Bernard  Hemken  v.  William  Brittain^ 

Where  a  plaiatiffislaimi  to  be  the  owner  of  land  which  he  alle||;e8  that  the  defend, 
ant  has  taken  pooeeowon  of  and  refonea  to  deliyer,  and  prays  for  a  judgment  for 
the  land  with  damages  for  its  detention,  he  most  prove  his  own  title,  and  show 
that  it  covers  the  land  in  the  adverse  possession  of  the  defendant. 

Proceedings  in  an  action  of  partition,  cannot  be  offered  in  evidence  against  one  not 
a  party  to  the  action.  Nor  will  the  fact  ef  his  not  having  exhibited  any  title,  or 
plat  of  survey,  to  the  surveyor  engaged  in  making  such  partition,  though  aware 
of  the  proceedings,  affect  his  rights.  He  was  not  bound  to  exhibit  any  evidence 
against  himself,  and  had  a  right  to  stand  upon  his  possession. 

Appeal  from  the  District  Court  of  Ouachita,  Curry ^  J. 

McChiire  and  Ray^  for  the  appellant 

Downs,  for  the  defendant. 

BvLLARD,  J.  This  is  a  petitory  action  in  which  the  plain  * 
tiff  asserts  title  in  himself  to  a  tract  of  land  of  four  hundred  acres, 
being  lot  No.  4  in  a  survey  of  20C0  acres  in  Hunter's  claim, 
lying  upon  the  bayou  Barthelemy,  in  the  parish  of  Ouachita,  which 
he  alleges  he  acquired  by  purchase  from  Joseph  H.  Patten,  but 
which  he  alleges  the  defendant  has  taken  possession  of  and  re- 
fuses to  deliver  up. 

The  defendant  after  praying  oyer,  and  having  inspected  the 
plaintiff's  title  deeds,  answered  by  a  general  denial  of  the  facts 
and  allegations  in  the  petition.  For  further  answer  he  says,  that 
the  land  on  which  he  resides,  and  which  is  not  the  same  called 
for  by  the  plaintiff's  titles,  he  acquired  by  a  bona  fide  title,  trans- 
lative of  property,  on  the  1st  of  February,  1816,  when  it  was 
sold  by  the  Collector  of  taxes  as  the  property  of  Jesse  Collier,  and 
that  he  has  remained  in  the  quiet  and  uninterrupted  possession 
ever  since,  and  is  entitled  to  hold  by  prescription* 

There  was  a  verdict  and  judgment  for  the  defendant,  and  the 
plaintiff  has  appealed. 

The  description  of  the  land  sued  for,  as  contained  in  the  deed 
from  Patten  to  the  plaintiff,  is  as  follows : — A  tract  or  parcel  of 
land,  situated  in  the  said  parish,  on  or  near  the  bayou  Barthelemy, 
containing  the  quantity  of  four  hundred  arpentSf  being  an  un- 
divided half  of  eight  hundred  arpents^  conveyed  to  the  vendors 
by  James  G.  Hunter,  which  eight  hundred  arpents  was  an  un- 
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divided  half  of  sixteen  hundred  arpents,  conveyed  to  said  James 
G.  Hunter  by  Oliver  J,  Morgan,  withou^any  warranty.  The 
land  is  further  described  as  being  a  part  of  ten  thousand  acres 
conveyed  to  James  G.  Hunter,  sen.,  by  Abraham  Moorhouse, 
now  deceased. 

In  the  conveyance  from  Moorhouse  to  Hunter,  the  tract  of  ten 
thousand  arpents  is  described  as  beginning  at  the  said  Moor- 
house and  Livingston's  corner  of  division  lines  of  the  courses 
North  33,  West  and  South  57  degrees,  from  thence  one  thou- 
sand poles  on  such  division  line  to  a  stake,  thence  at  right  angles 
one  thousand  poles  from  such  stake,  to  include  ten  thousand  ar- 
penis  of  land  in  a  square,  being  part  of  the  grant  known  by  the 
name  of  the  Baron  de  Bastrop's  large  cession  of  twelve  leagues 
square. 

It  is  an  obvious  principle,  that  the  plaintiff  must  not  only  show 
title  in  himself,  but  must  show  that  his  title  covers  the  land  in 
the  adverse  possession  of  the  defendant.  We  have  searched  the 
record  in  vain  for  any  location  of  the  plaintiff's  land,  made  either 
in  conformity  to  the  calls  of  his  deed,  or  in  such  a  manner  as  to  be 
conclusive  on  the  defendant,  showing  that  any  part  of  the  land 
possessed  by  the  defendant  is  embraced  in  the  plaintiff's  pur- 
chase. It  is  equally  obvious,  that  the  proceedings  in  the  action 
of  partition  between  the  present  plaintiff,  Morgan  and  others 
claiming  the  two  thousand  acre  tract,  are  not  conclusive  upon 
the  defendant  who  was  not  a  party. 

The  plaintiff's  counsel  tells  us,  that  Clarke,  the  surveyor,  no- 
tified the  defendant,  and  even  stopped  at  his  house  while  making 
the  survey ;  yet  he  furnished  him  no  titles  or  plat  of  survey ; 
and  he  refers  us  to  a  plat  of  survey  made  by  Daniels,  under  an 
order  of  court  in  the  partition  case.  He  therefore  contends  that, 
there  is  a  title  and  designation  of  lines  by  order  of  court  in  favor 
of  the  plaintiff,  for  the  particular  land  claimed ;  and  that,  on  the 
contrary,  there  is  no  designation  of  land  belonging  to  the  de- 
fendant, who  would  not  comply  with  the  order  of  court  to  have 
it  surveyed. 

The  defendant  was  not  bound,  in  our  opinion,  to  exhibit  to 
Che  surveyor  any  evidence  against  himself.  He  had  a  right  ta 
stand  upon  his  possession,  and  to  require  of  the  plaintiff  to  sho\V 
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that  the  land  occupic^  hy  him,  or  any  part  of  it,  is  embraced  in 
the  plaintiff's  purchase.    This,  we  think,  he  has  failed  to  do. 

Judgment  affirmed. 


The  State   v.  Isaac  Thomas  and   another,  Executors  of 
Micah  P.  Flint. 

The  State  v.  Thomas  Neal. 

The  act  of  December  21,  1814,  imposing  a  penalty  on  any  proprietor  of  a  plan- 
tation, or  agent  of  a  proprietor,  who  shall  neglect  to  keep  on  such  plantation  at 
least  one  white  person  for  every  thirty  slaves  working  thereon,  does  not  create  an 
indictable  offence.  It  contemplates  not  a  criminal,  but  a  civil  proceeding,  by 
motion  of  the  district  attorney,  for  the  recovery  of  the  fine.  But  where  the 
district  attoiney  proceeds  by  indictment,  and,  after  a  true  bill  found  by  the 
grand  jury,  and  a  conviction  of  the  offender,  makes  a  written  motion,  referring  to 
the  indictment  and  proceedings  had  thereon,  making  them  a  part  of  his  motion, 
and  prays  for  a  judgment  for  the  penalty,  the  motion  for  the  recovery  of  the 
penalty  will  not  be  vitiated  by  the  previous  indictment  and  conviction  ;  and, 
where  the  facts  proved  or  admitted  in  the  record  make  out  the  case  under  the 
statute,  the  indictment,  arraignment  and  trial  will  be  disregarded  as  merely 
useless. 

Appeals  from  the  District  Court  of  Rapides,  King^  J. 

Barry^  District  Attorney,  for  the  Slate,  contended  that  the  Su- 
preme Court  was  without  jurisdiction,  the  statute  of  2lst  Decem- 
ber, 1814,  having  made  the  offence  a  criminal  one,  citing  Mark- 
ham  V.  Close,  2  La.  581. 

Thomas  and  Flint,  for  the  appellants.  The  offence  is  not  an 
indictable  one.  1  Russell  on  Crimes,  p.  63.  1  Chitty's  Criminal 
Law,  p.  163.  10  Petersdorff's  Abridgment,  title  Indictment,  pp. 
307,  308.  The  case  of  Markham  v.  Close  has  no  resemblance 
to  the  present,  and  the  decision  is  inapplicable  here. 

BuLLARD,  J.  The  act  concerning  the  police  of  slaves  in  cer- 
tain cases  and  for  other  purposes,  provides,  among  other  things, 
that  "  any  person  being  the  proprietor  of  a  plantation,  or  acting 
for  the  proprietor  of  a  plantation,  on  which  he  employs  slaves  for 
the  cultivation  of  the  soil,  shall  be  bound  to  have,  permanently  on 
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his  plantation,  or  on  the  plantation  which  he  oversees,  a  while 
person  for  every  thirty  slaves  working  on  said  plantation,  to 
oversee  the  said  slaves,  and  maintain  a  good  police  among  them." 
Sect.  1. 

The  third  section  provides,  that  "any  planter  who  shall  not 
comply  with  the  provisions  of  the  act,  shall,  on  conviction 
thereof,  be  condemned  to  pay  a  fine,  not  less  than  $100,  and  not 
exceeding  $600,  io  be  recovered  on  motion  of  the  Attorney  of  the 
District  within  which  the  said  offender  may  reside,  one  half  to 
the  benefit  of  the  informer,  and  the  other  to  the  parish  in  which 
the  said  offender  may  reside."    B.  <fc  C.'s  Digest,  p.  66. 

Bills  of  indictment  were  found  by  the  grand  jury  of  the  parish 
of  Rapides  against  Thomas  Neal,  the  manager  of  the  plantation 
belonging  to  the  heirs  of  Linton,  and  against  Thomas  and  Flint, 
executors  of  the  last  will  of  M.  P.  Flint,  and  who  had  the  man- 
agement of  a  plantation  bielongine:  to  the  estate,  for  neglecting  to 
comply  with  the  requisitions  of  the  statute,  and  they  were  found 
guilty. 

After  verdict  the  District  Attorney  entered  a  formal  written 
notice,  in  which  he  represents  to  the  court,  that  the  defendants 
have  been  duly  convicted  under  the  statute,  and  he  prays  for 
judgment  against  each  defendant,  for  the  sum  of  $600,  and  that 
the  same  may  be  recovered  according  to  the  provisions  of  the  act 
of  the  Legislature  in  that  case  made  and  provided.  The  indict- 
ment, and  proceedings  had  thereon,  are  particularly  referred  to, 
and  made  part  of  the  motion. 

Judgment  was  accordingly  rendered  on  the  motion,  against 
each  of  the  defendants  for  8100,  and  (hey  were  therefrom  al- 
lowed an  appeal  to  this  court. 

It  has  been  urged  that  this  statute  does  not  create  an  indictable 
offence,  and  we  find  no  difficulty  in  coming  to  that  conclusion," 
as  the  statute  provides  a  special  manner  of  proceeding  by  motion 
of  the  District  Attorney,  and  no  part  of  the  fine  or  penalty  goes 
to  the  state.  It  is  true  the  statute  speaks  of  conviction,  but  any 
legal  evidence  of  the  fact  of  neglect,  satisfactory  to  the  mind  of 
the  court,  and  sufficient  to  sustain  the  motion  of  the  District 
Attorney,  would  suffice  without  a  formal  indictment  and  verdict 
of  the  petit  jury.  It  is  no  where  made  the  duty  of  the  court  to 
Vol.  XII.  7 


50  ALEXANDRIA, 


The  State  t.  ThomtB  aod  another,  Executora.— The  State  y.  Neal. 

give  this  statute  in  charge  to  the  grand  jury.  The  statute  itself 
does  not  seem  to  contemplate  a  criminal,  but  rather  a  penal  pro- 
CjBeding ;  for  the  second  section  of  the  same  act  makes  it  the  duty 
of  the  Parish  Judge  to  visit  the  plantations,  at  least  twice  a  year, 
on  which  there  are  more  than  thirty  working  slaves,  in  order  to 
secure  the  faithful  execution  of  the  law  ;  and  it  directs  that  he 
shall  make  use  of  the  declaration  annually  made  by  every  slave- 
holder, to  ascertain  whether  the  said  slaveholders  have  faithfully 
complied  with  the  provisions  of  the  said  section. 

This  ease  differs  materially  from  that  of  The  State  v.  Wil- 
liams, lately  decided  in  the  eastern  district,  in  which  we  held 
that  the  statute  prohibiting  the  importation  of  slaves  convicted 
of  certain  infamous  crimes,  does  create  an  indictable  offence. 

In  the  case  now  before  us,  we  think  that  the  regulation  of  po- 
lice in  question,  gives  a  civil  penalty,  to  be  recovered  on  motion 
by  the  District  Attorney. 

But  we  do  not  think  the  precaution  taken  by  the  District  At- 
torney to  proceed  under  the  sanction  of  the  grand  inquest  of  the 
parish,  and  to  procure  a  previous  verdict  of  a  traverse  jury,  thus 
making  most  manifest  the  fact  of  the  delinquency,  vitiates  the 
proceeding  as  a  civil  one,  on  motion  for  the  recovery  of  the  pen- 
alty. Such  a  motion  might  have  been  made  on  the  mere  voli- 
tion of  the  District  Attorney ;  and  supported  by  the  evidence  in 
this  record,  independently  of  the  verdict  of  the  traverse  jury, 
must  have  prevailed.  We  have  in  the  record  the  essential  forms 
of  proceeding  for  the  recovery  of  the  penalty,  and  may  lay  aside 
as  useless  the  indictment,  arraignment  and  trial.  Utile  per  inu- 
tile nan  vitiatur.  The  facts  proved  and  admitted  in  the  record 
fully  make  out  the  case  under  the  statute. 

Judgments  affirmed. 


OCTOBER,  1845.  61 


Lambeth  and  another  v.  Wells  and  another. 


William  M.  Lambeth  and  another  v.  Montport  Wells 
and  another. 

A  debtor  of  plaantilb  proposed  to  sell  to  them  his  crop  of  cotton,  the  proceeds  to  be 
deducted  from  his  debt  Plainti&  were  to  give  the  current  price  for  the  cotton, 
and  the  sale  was  intended  to  be  by  weight.  Plaintiffii'  agent  went  to  the  debt- 
or's plantation,  where  he  found  in  the  gin  and  cotton-house  a  quantity  of  cotton 
in  the  seed,  which  the  debtor  told  him,  in  the  presence  of  witnesses,  that  he  then 
deUrered  to  him  for  bis  principals.  The  cotton  was  left  on  the  place  to  be  giti" 
ned,  and  pressed  into  bales.  When  a  part  had  been  put  into  bales,  the  agent 
marked  them  with  plaintiffs'  initials,  and  had  them  hauled  to  the  river  for  ship- 
ment, and  while  there  they  were  seized  under  a  fi.  fa,  at  the  suit  of  another  cre- 
ditor ;  and  the  remainder  of  the  cotton  on  the  plantation  was  seized  at  the  same 
time,  under  the  same  writ.  The  cotton  had  not  been  weighed  ;  the  keys  of  the 
building  in  which  the  unginned  cotton  was,  had  not  been  delivered  to  plaintiff's 
agent ;  nor  was  it  proved  that  it  could  not  have  been  removed.  In  an  action  by 
plaintiffs  against  the  seizing  creditor  and  the  sheriff* :  Held,  that  the  sale  was 
incomplete  as  to  third  persons,  for  the  want  of  delivery.  C.  C.  3433,  3442, 
3463,3453. 

A  parol  agreement  to  sell  personal  property,  cannot  protect  it  from  seizure,  where 
there  has  been  no  legal  delivery. 

Appeal  from  the  District  Court  of  Rapides,  Campbell^  J. 

Brent  and  O.  K  Ogden,  for  the  plaintiffs.  The  sale  from 
Gray  to  the  plaintiffs  was  complete.  C.  C.  2414,  24|3.  The 
sale  cannot  be  treated  as  a  nullity,  and  the  property  seized  as  be- 
longing to  the  vendor ;  there  must  be  a  revocatory  action.  9 
Mart.  649.  3  lb.  N.  S.  338.  5  lb.  N.  S.  361,  634.  6  lb.  N. 
S.  140.     14  La.  189. 

Elgecj  for  the  appellant.  There  was  no  sale.  The  cotton 
was  at  Gray's  risk,  never  having  been  weighed,  (Civ.  Code,  art. 
2433,)  and  res  perit  domino.  There  was  no  price  fixed.  lb.  art. 
2439.  Nor  did  the  transaction  amount  to  a  dation  en  paiement^ 
it  being  of  the  essence  of  this  contract  that  there  be  an  actual, 
not  n  symbolical  delivery,  as  well  as  a  fixed  price.  10  La.  151. 
Besides  Gray  being  insolvent,  could  not  make  a  dation  en  paie- 
ment.    Civ.  Code^  arts.  2625,  et  seq. 

Garland    !.•     The    plaintiffs  allege    that  they  are    the 

*  This  judgment,  and  the  four  preceding,  were  pronounced  in  October,  1844, 
but  did  sot  become  final,  by  the  lapse  of  thz^e  judicial  days,  untU  the  present 
term. 
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owners  of  twenty-five  bales  of  cotton,  marked  L.  (fc  T. ;  also  of 
a  quantity  of  unginned^  and  ginned  cotton,  in  the  gin  and  cot- 
ton-house on  the  plantation,  where  Wm.  L.  Gray  and  his  wife 
reside ;  that  they  purchased  the  same  of  said  Gray  and  wife,  and, 
took  possession  of  it,  by  their  agents,  who  bold  it  for  their  use 
and  benefit.  They  say  that  the  unginned  cotton  was  left  on  the 
plantation  for  the  purpose  of  being  ginned  and  pressed,  it  not 
being,  at  the  time  of  its  delivery,  in  such  a  state  as  to  enable 
them  to  remove  it.  They  further  allege  that,  notwithstanding 
their  right  and  title  to  this  property,  the  Sheriff  has,  under  an 
execution  issued  in  favor  of  Montfort  Wells,  seized  and  taken  all 
the  aforesaid  cotton  into  his  possession,  and  threatens  to  sell  the 
same,  and  that  he  will  do  so,  unless  restrained ;  wherefore  the 
petitioners  ask  for  an  injunction,  and  that  the  property  be  ad- 
judged to  them. 

The  defendants  deny  that  the  cotton  is  the  property  of  the 
plaintiffs,  and  pray  for  a  dissolution  of  the  injunction,  with  da- 
mages, &c. 

The  facts  of  the  case  are,  that  Gray  and  wife,  the  debtors  in 
the  execution,  were  largely  indebted  to  the  plaintifis.  In  Decem- 
ber, 1842,  Gray  applied  to  the  agent  of  the  plaintiffs,  to  know  if 
he  would  purchase  his  crop  of  cotton  for  the  plaintiffs,  and  give 
him  credit  on  the  debt  he  was  owing  to  them.  The  agent  agreed 
to  do  so ;  and  it  was  stipulated  that  the  plaintiffs  should  give  Gray 
the  current  price  in  New  Orleans  for  the  cotton,  it  being  under- 
stood as  a  sale  by  weight ;  and  that  credit  should  be  given  for  it 
on  the  obligation  held  by  plaintiffs.  As  soon  as  this  was  agreed 
to,  the  general  agent  of  the  plaintifis  in  the  parish,  selected  Mr. 
Texada  as  bis  agent  to  receive  the  cotton ;  and,  in  the  presence 
of  Gray  requested  him  to  do  so,  and  gave  him  a  written  procura- 
tion to  that  effect  accordingly.  Texada  the  next  day,  with  two  of 
the  neighbors  of  the  parties,  went  to  the  plantation  of  Gray,  aud 
in  the  gin  and  cotton-house,  found  a  quantity  of  cotton  in  the 
seed,  which  they  estimated  would  make  about  eighty  bales,  when 
Gray  told  them  that  he  then  delivered  the  cotton  to  Texada,  as 
agent  for  the  plaintiffs ;  and  upon  being  asked  what  he  had  gained 
by  such  a  sale,  he  said  he  had  gained  the  risk  of  keeping  the  cot- 
ton ;  and,  that  if  it  should  be  lost,  he  would  hold  the  plaintiffs 
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responsible  for  it.  The  witnesses  say  that  the  sale  was  spoken 
of  publicly ;  and  Texada  says,  that  he  did  not  consider  it  a  sham 
sale,  but  as  a  real  transaction.  The  cotton  was  not  removed 
frocn  the  place,  but  left  to  be  ginned  and  pressed  into  bales  by 
Gray.  When  twenty-five  bales  had  been  ginned  and  packed, 
Texada  put  the  initials  of  the  names  of  the  plaintiffs  on  them ; 
and  Gray  had  them  hauled  to  the  usual  landing  on  Red  River, 
to  be  sent  by  the  first  steamer  that  should  pass  to  New  Orleans. 
While  they  were  there,  the  sheriff  seized  them  under  the  execu- 
tion in  favor  of  Wells ;  and,  at  the  same  time,  seized  all  the  un- 
ginned  cotton  on  the  plantation.  Mr.  Ogden  the  agent  of  the 
plaintiffs,  exhibited,  on  the  trial,  his  power  of  attorney  which  is  a 
very  general  one,  in  relation  to  the  means  he  can  use  to  collect 
the  debts  owing  to  the  plaintiffs  on  Red  Ri^er ;  but  it  does  not 
contain  an  express  power  to  purchase  property  for  his  principals, 
which  we  do  not  in  the  present  case  consider  material.  Some 
short  time  after  the  bargain  he  had  made  with  Gray,  he  informed 
his  principals  of  it,  and  they  have  not  disapproved  of  his  act. 

The  court  below,  at  first  dissolved  the  injunction,  with  heavy 
damages,  but  granted  a  new  trial ;  and  when  the  case  was  heard 
again,  the  injunction  was  maintained  for  the  proceeds  of  the  sale 
of  the  twenty-five  bales  of  cotton,  and  dissolved  as  to  the  ungin- 
ned  cotton ;  the  whole  having  been  sold  by  consent,  and  the  pro- 
ceeds in  deposit  made  to  represent  the  cotton  itself.  From  this 
judgment,  the  defendant  Wells  has  appealed;  and  the  plain tiflb 
in  this  court  pray,  that  it  be  so  amended,  as  to  give  them  the  pro- 
ceeds of  the  unginned  cotton. 

That  the  agents  of  the  plaintifi[s  and  Gray  were  acting  in  good 
£uth  in  this  transaction,  we  have  no  doubt ;  and  we  have  endea- 
vored to  bring  our  minds  to  the  conclusion,  that  the  judgment  of 
the  inferior  court  was  correct ;  but  after  as  mature  consideration 
as  we  have  been  able  to  bestow  on  the  case,  we  are  unable  to 
come  to  that  result. 

The  sale  between  the  parties  was  no  doubt  good,  as  soon  as 
there  was  an  agreement  for  the  price  and  the  object ;  and  each 
party  had  a  right  to  compel  the  other  to  perform  the  contract,  by 
delivering  the  property  in  the  manner  directed  by  law.  But  the 
question  at  once  arises,  whether  it  is  perfect  as  to  third  persons ; 
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and  we  think  it  is  not,  until  there  is  a  delivery  in  some  of  the 
modes  the  law  directs.  The  sale  in  this  case  was  by  weight. 
The  purchaser  was  to  give  the  current  price  per  pound,  for  the 
cotton.  It  is  not  usual  to  sell  that  kind  of  produce  in  a  lump 
{en  bloc ;)  and  here  it  is  not  pretended  that  such  was  the  contract. 
Article  2433  of  the  Code,  says  that,  "  when  goods,  produce,  or 
other  objects  are  not  sold  in  a  lump,  but  by  weight,  by  tale,  or 
by  measure,  the  sale  is  not  perfect,  inasmuch  as  the  things  sold 
are  at  the  risk  of  the  seller,  until  they  are  weighed,  counted,  or 
measured ;"  but  the  buyer  may,  in  virtue  of  the  agreement,  com- 
pel a  delivery.  But  if  the  thing  has  been  sold  in  a  lump,  then 
the  sale  is  perfect  although  there  is  no  delivery  by  weight,  count, 
or  measure.  Art.  2434.  As  soon  as  the  contract  of  sale  is  com- 
pleted by  a  delivery,  the  thing  is  at  the  risk  of  the  buyer.  Art. 
2442.  Therefore  the  rule  of  res  perit  domino  suoj  has  become 
a  well  established  principle  in  the  contract  of  sale. 

The  compilers  of  the  Code,  after  having  settled  the  principles 
we  have  stated,  proceed  to  point  out  the  mode  of  making  a  delive- 
ry ;  and  article  2462  says,  that  "  it  is  the  transferring  of  the  thing 
sold  into  the  power  and  possession  of  the  buyer."  The  Civilians 
all  consider,  that  it  is  essential  that  the  thing  shall  be  under  the 
control,  and  in  the  power  of  the  purchaser.  If  the  effects  be  move- 
able, the  thing  passes  by  actually  giving  it  into  the  care  of  the 
buyer.  If  the  thing  sold  be  in  a  building  where  it  is  kept,  there 
must  be  a  delivery  of  the  key ;  but  if  the  thing  cannot  be  trans- 
ported at  the  time  of  sale,  the  consent  of  the  parties  will  be  suf- 
ficient.   Art.  2453. 

In  the  case  before  us,  there  was  not  a  sale  en  bloc.  The  cot- 
ton was  never  weighed,  either  before  or  after  it  was  pressed. 
The  key  of  the  buildings  in  which  the  unginned  cotton  was, 
never  was  delivered  to  Texada.  It  is  not  shown  that  the  cotton 
could  not  be  transported  elsewhere ;  and,  in  fact,  we  see  none  of 
the  leading  requisites  of  a  good  delivery  established.  The  fact 
of  putting  the  initials  of  the  plaintiffs  on  the  bales,  is  one  mark 
of  ownership ;  and  if  the  sale  had  been  at  so  much  per  bale,  in- 
stead of  per  pound,  it  would,  in  our  opinion,  have  been  good  ; 
and  had  the  bales  been  weighed,  before  or  after  being  hauled  to 
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the  landing,  the  delivery  would  have  been  complete,  and  the  she- 
riff would  not  have  had  a  right  to  seize. 

The  counsel  for  the  plaintiffs  rely  much  on  the  case  of  Shuff 
V.  Morgan  et  aLj  (9  Martin  592,)  to  show  thai  the  delivery  has 
been  sufficient.  An  examination  of  that  case  shows,  that  it  was 
different  from  this.  Matthews  the  debtor,  sold  Shuff  a  flat  boat, 
and  20,000  hoop  poles,  which  were  in  it.  The  boat  and  poles 
were  put  into  the  possession  of  Shuff,  and  he  had  a  part  of  the 
price.  His  laborers  were  employed  on  the  boat  for  several  days, 
counting  the  poles  and  landing  them  from  the  boat,  when  the  at- 
tachment was  levied.  Under  these  circumstances,  the  cout  held 
the  sale  good,  and  dismissed  the  seizure.  There  are  some  strik- 
ing points  of  difference,  between  that  case  and  the  present. 
There  the  thing  was  under  the  control,  or  in.  the  power  of  the 
purchaser ;  but  not  so  with  the  plaintiffs.  Gray  had  the  keys 
of  the  houses,  if  there  were  any ;  he  had  the  possession  of  the 
buildings,  and  could  enter  at  his  pleasure.  He  was  bound  to  gin 
and  pack  the  cotton  in  bales,  which,  in  some  measure,  made  the 
delivery  a  suspensive  condition.  The  sale  was  not  of  cotton 
with  the  seed  in  it,  but  of  cotton  with  the  seed  out,  and  ready 
for  market ;  it  must,  therefore,  necessarily  have  remained  under 
the  control  of  the  vendor,  and  that  being  so,  the  delivery  was 
not  good. 

It  appears  to  us,  that  this .  case  approaches  that  of  TTie  Plan- 
ters Bank  of  Mississippi  v.  Crane,  (2  Robinson,  490,)  nearer 
than  any  other ;  and  as  we  do  not  feel  disposed  to  depart  from 
what  seems  to  be  the  clear  letter  of  the  law,  for  the  purpose  of 
seeking  its  spirit,  we  are  compelled  to  decide,  that  the  court  be- 
low was  in  error,  in  maintaining  the  injunction  for  the  proceeds 
of  the  twenty-five  bales  of  cotton,  and  so  far  the  judgment  must 
be  reversed. 

The  counsel  for  the  plaintiffs  strenuously  contend  that  as  there 
had  been  a  sale  of  the  property,  the  sheriff  could  not  seize  it,  al- 
though  the  sale  were  fraudulent,  but  that  an  action  must  be  brought 
to  annul  it ;  and  he  cites  various  decisions  of  this  court,  in  which 
it  has  been  decided,  that  where  real  property  has  been  apparently 
legally  conveyed,  by  an  authentic  act,  or  by  one  under  private 
signature,  duly  recorded,  a  seizure  could  not  be  made,  but  an  ac- 
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tion  must  be  brouglit  to  set  aside  the  sale ;  but  the  counsel  have 
not  produced,  and  they  probably  never  will  be  able  to  produce  a 
decision,  in  which  this  court  has  said,  or  will  say,  that  a  parol 
agreement  to  sell  personal  property,  protects  it  from  seizure  where 
there  has  been  a  legal  delivery.  It  is,  therefore,  ordered  and  de- 
creed, that  the  judgment  of  the  district  court  be  reversed,  so  far 
as  it  maintains  the  injunction  against  the  defendants  for  the  sum 
of  $697  72,  the  proceeds  of  the  twenty  five  bales  of  cotton  seized 
by  the  sheriflF,  and  the  injunction  is  for  that  sum  dissolved ;  and 
the  said  judgment  is,  in  other  respects  aflSrmed,  the  plaintiffs  pay- 
ing the  costs  in  both  courts,  and  one  per  cent  damages  on  the 
amount  of  the  proceeds  of  the  sale  of  the  said  twenty-five  bales 
of  cotton. 


John  Compton  and  others.  Heirs  of  Leonard  B.  Gompton,  de- 
ceased, V.  Aaron  Prescott  and  another,  Executors  of  said 
Leonard  B.  Compton,  and  others. 

Article  1474  of  the  Cml  Code,  which  declares,  that  where  the  father  disposes  in 
favor  of  his  natural  children,  of  the  portion,  which  the  law  permits  him  so  to  dis- 
pose of,  he  shall  dispose  of  the  rest  of  his  property,  in  favor  of  his  legitimate  rela- 
tions, unless  he  bequeath  it  to  some  public  institution,  does  not  constitute  his  le- 
gitimate relations,  his  forced  hein  for  the  rest  of  his  estate  ;  nor  does  it  render  void 
the  disposition  in  favor  of  his  natural  children,  (hough  he  mske  no  disposition  of 
the  residue  of  his  estate,  or  subsequently  dispose  of  it,  in  favor  of  persons  not  his 
legitimate  relations ;  such  subsequent  dispositions  are  absolutely  nnll*  and  the 
remainder,  will  go  to  his  legal  heirs.  If  he  make  any  disposition  of  such  remain- 
der, it  must  be  in  favor  of  some  public  institution,  or  of  his  legitimate  relations, 
but,  where  there  are  no  forced  heirs,  he  may  bequeath  it  to  such  of  them,  one 
or  more,  as  he  may  select. 

A  testator,  wiihout  children  or  descendants,  after  several  particular  legacies,  one 
of  which  was  a  legacy,  under  an  universal  title,  of  one-fourth  of  his  whole  pro- 
perty to  his  natural  children,  bequeathed  all  the  remainder  of  the  estate,  which 
he  then  owned  or  might  afterwards  acquire,  both  real  and  personal,  to  four  nieces, 
to  be  equally  divided  between  them.  The  particular  legacies,  except  one  of  a 
sum  of  money  to  another  niece,  either  failed  from  the  incapacity  of  the  legatees, 
or  were  reduced.  Hddt  that  by  leaving  the  remainder  of  his  estate  to  be  divided 
between  his  four  nieces,  the  testator  intended  to  give  them  only  what  might  re- 
main, after  the  payment  of  the  previous  particular  legacies  ;  that  they  are  not 
universal  legatees  (C.  C,  1599,)  but  legatees  under  a  universal  title  (C.  C,  1604) ; 
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that  not  being  bound  by  the  wiil  to  discharge  any  of  the  particnlar  legacies,  they 
cannot  benefit  by  their  failure  or  redaction  (C.  C,  1697) ;  and  that  the  legacies 
which  have  failed,  or'  the  amounts  by  which  they  have  been  reduced,  must 
be  considered  as  portions  of  the  estate  remaining  undisposed  of,  devolving  under 
article  1702,  upon  the  legal  heirs. 

Alt.  1478  of  the  Civil  Code,  which,  after  declaring  that  every  disposition  in  favor 
of  a  penon  iacapable  of  receiving  shall  be  null,  though  made  under  the  name  of 
persons  interposed,  provides  that  the  children  of  the  incapable  person  shall  be  re- 
puted peraons  interposed,  does  not  contemplate  the  case  where  the  children  of 
such  incapable  person,  are  also  the  legitimate  or  duly  acknowledged  natural  chil- 
dren of  the  donor  or  testator ;  m  such  a  case  if  there  be  any  interposition,  it  must 
be  proved. 

Illegitimate  children  of  color,  not  the  ofispring  of  an  incestuous  or  adulterous  con- 
nection may  prove  their  acknowledgment,  by  a  white  father,  where  such  ac 
knowledgment  has  been  made  by  the  latter,  in  a  declaration  before  a  notary  public, 
in  presence  of  two  witnenes,  not  in  the  registry  of  the  birth  or  baptism  of  such 
child  ;  but  no  other  proof  of  acknowledgment  is  admissible  in  favor  of  colored 
children,  claiming  descent  from  a  white  father.    C.  C,  221,  222,  226. 

Where  the  deceased,  has  left  no  legitimate  children  or  descendants,  but  a  legitimate 
brother  and  enter,  and  descendants  from  other  legitimate  brothers,  his  natural 
children  can  receive  from  him,  by  donation  inter  vivos,  or  moritB  causa,  not  more 
than  one  fourth  in  value  of  his  property.    C.  C,  1473. 

Fideieommissa  are  prohibited  by  law.    C.  C,  1507. 

Appeal  from  the  Court  of  Probates  of  Rapides,  Waters,  J. 

Simon,  J.  The  collateral  heirs  of  Leonard  B.  Compton,  who 
died  without  leaving  any  ascendants  or  legitimate  descendants, 
represented  in  their  petition,  that  the  whole  estate  of  the  deceased 
ought  to  be  divided  into  four  equal  portions  ;  one  of  them  to  be 
inherited  by  his  brother  John  Compton  ;  another  to  go  to  his  sis- 
ter, Eleanor  V? .  Compton  ;  a  third  to  be  divided  between  the  chil- 
dren and  heirs  of  Philip  B.  Compton,  another  brother  deceased; 
and  the  fourth  to  be  inherited  by,  and  divided  between  the  five 
legitimate  children  of  Samuel  Compton,  deceased,  also  a  brother 
of  the  deceased,  two  of  whom,  in  consequence  of  their  having  an 
adverse  interest  as  universal  or  residuary  legatees,  under  the  will 
of  the  deceased,  are  not  plaintiffs  in  this  action,  but  have  been 
made  defendants,  together  with  the  testamentary  executors,  and 
all  the  legatees  named  and  instituted  in  the  said  will. 

They  allege,  that  the  said  L.  B.  Compton  left  at  his  death,  a 
certain  instrument  in  writing,  purporting  to  be  his  last  will  and 
testament,  in  which  A.  Prescott  and  Peter  B.  Compton  are  named 
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testamentary  executors.  That  said  instrument  has  been  admitted 
to  probate,  and  ordered  to  be  executed  as  the  olographic  will  of 
the  deceased,  in  certain  ex  parte  proceedings,  not  binding  on  the 
petitioners,  and  which  ought  to  be  annulled,  and  set  aside.  They 
further  state,  that  said  instrument  ought  not  to  have  been  ad- 
mitted to  probate,  as  the  same  is  not  valid  in  Jaw,  with  respect  to 
form ;  but  that,  if  found  to  be  in  valid  form,  all  the  dispositions 
and  bequests  therein  contained,  are  null  and  void,  and  ought  to 
be  set  aside  in  favor  of  the  legitimate  heirs  of  the  deceased. 

They  further  aver,  that  the  dispositions  and  legacies  contained 
in  the  second  item  of  the  said  will,  ought  to  be  annulled,  because 
the  legatees,  Scipio  and  Loretla,  therein  named,  are  persons  inter- 
posed, and  are  not  the  persons,  for  whose  real  use  and  benefit  the 
legacies  are  made ;  that  said  legatees,  are  the  children  of  a  colored 
woman  named  Fanchon,  who  lived  in  open  concubinage  with 
the  testator,  for  many  years,  down  to  the  time  of  his  death ;  and 
that  the  said  Fanchon  is  incapable  of  receiving  any  donation  from 
the  deceased,  mortis  causa,  of  immoveables  and  slaves.  That 
said  Fanchon,  is  a  slave,  and,  on  that  account,  is  incapable  of  re- 
ceiving any  donation  whatever ;  and  that  if  Scipio  and  Loretta, 
are  not  considered  as  persons  interposed,  they  are  legally  incapa- 
ble of  receiving  any  legacy,  because  they  are  the  bastard  colored 
children  of  the  deceased,  who  was  a  white  man,  and  because  no 
legal  marriage  could  have  ever  been  contracted  between  Fanchon 
and  the  testator,  by  whom  said  children  could  not  be,  and  have 
never  been  acknowledged. 

They  further  represent,  that  the  disposition  contained  in  the 
fifth  item,  by  which  a  legacy  of  $20,000  is  made  to  Aaron  Pres- 
cott, is  void  in  law,  because  the  bequest  was  not  intended  by  the 
testator  for  the  use  of  the  legatee,  but  was  made  for  the  benefit  of 
Fanchon,  or  her  two  children,  to  whom  said  Prescott  is  charged, 
by  secret  instructions,  to  pay  over  the  same ;  because  said  be- 
quest is  a  substitution,  and  as  such,  is  reprobated  by  law ;  and 
because  said  legatee,  is  not  a  legitimate  relation  of  the  testator. 

They  further  state  that,  should  it  be  established  that  Scipio  and 
Loretta  are  the  duly  acknowledged  natural  children  of  the  deceas- 
ed, they  are  incapable  of  receiving  from  him,  by  donation,  mortis 
causa,  more  than  one-fourth  of  his  estate,  and  that  the  whole  of 
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the  rest  mast  go  to  his  legitimate  relations^  and  heirs  at  lawy 
and  that  the  legacy  should  be  reduced  accordingly.  That  the 
disposition,  contained  in  the  third  item,  is  void,  because,  Fan- 
chon,  a  woman  of  color,  in  whose  favor  it  is  made,  is  not  a  legi- 
timate relation  of  the  deceased.  And,  that  the  whole  of  the  said 
testament,  is  void,  because,  by  law,  a  testator,  who  bequeaths  any 
portion  of  his  estate,  to  natural  children,  is  bound  to  bequeath  the 
balance  thereof,  to  his  legitimate  relations.  They,  therefore,  pray 
that  all  the  legatees,  and  testamentary  executors  named  in  the 
will,  be  made  parties  defendant  in  this  suit ;  that  said  will,  be 
annulled  and  set  aside ;  that  the  estate  be  delivered  over  to  the 
petitioners ;  or  that,  if  any  portion  of  said  will  is  held  valid,  then 
so  much  of  its  dispositions,  as  may  be  illegal  and  void,  be  set 
aside,  and  judgment  rendered  accordingly. 

The  plaintiffs  subsequently  filed  an  amended  petition,  in  which 
they  attack  certain  sales,  and  other  acts  of  the  deceased  made 
during  bis  lifetime,  as  being  disguised  donations  by  him  made 
to  Fanchon,  Scipio  and  Loretta,  and  pray,  that  the  same,  be  an- 
nulled, and  the  property  brought  back  to  the  succession ;  in  the 
mean  time  propounding  interrogatories  to  Peter  B.  Compton  and 
A.  Prescott,  for  the  purpose  of  establishing  the  truth  of  the  alle- 
gations therein  contained. 

All  the  defendants  but  one,  answer  together,  by  first  admitting, 
that  the  plaintiffs  are  the  relations  of  the  deceased,  as  set  forth  in 
the  petition,  but  no  further.  They  aver,  that  with  regard  to  the 
legacy  made  to  A.  Prescott,  the  same  is  good  and  valid  in  law. 
That  with  respect  to  the  legacy  made  to  Priscilla  Young,  the 
same  is  also  good,  and  ought  to  be  maintained.  As  to  the  lega- 
cies made  to  Fanchon,  Scipio  and  Loretta,  they  deny  that  the 
last  will  of  the  deceased  is  void,  on  any  ground  whatsoever,  and 
maintain,  that  its  dispositions,  in  their  favor,  are  legal,  and  only 
subject  to  reduction,  in  case  it  should  be  found  that  the  bequests, 
exceed  the  disposable  portion.  And,  with  regard  to  Amelia,  Sa- 
rah Jane  and  Mary  Celeste  Compton,  they  all  say,  that  by  the 
disposition  contained  in  the  will,  they  are  fully  entitled  to  the 
whole  of  the  estate  of  the  deceased,  after  payment  of  all  the 
other  legacies  ;  that  the  plaintiffs  have  really  no  interest  there- 
in, for,  should  it  be  decided,  that  the  several  bequests,  made  to  the 
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particular  legatees,  must  be  reduced,  or  even  declared  null  and 
void,  then,  and  in  such  case,  the  respondents  under  the  provisions 
of  the  will,  would  be  entitled  to  all  the  benefits  of  the  reductions. 
They  pray  accordingly. 

Eleanor  Compton,  the  fourth  residuary  legatee,  filed  a  sepa- 
rate answer,  in  which  she  pleads,  in  substance,  the  same  matters 
contained  in  her  co-legatees'  answer ;  maintains  that,  together 
with  them,  she  is  entitled  to  the  whole  of  the  testator's  estate  ; 
that  the  plaintiffs  have  no  interest  therein,  and  prays  that  the 
will  of  the  deceased  be  declared  good  and  valid,  and  its  dispo- 
sitions carried  into  execution,  &c. 

The  clauses  of  the  testator's  will  which  have  given  rise  to  the 
present  controversy,  consist  in  the  following :  1.  In  the  item 
second,  he  says,  "  /  do  give  and  bequeath  to  my  two  children^ 
Scipio  and  Loretta,  who  have  been  duly  acknowledged  by  me, 
my  plantation  on  bayou  Robert,  on  which  I,  at  present,  reside ; 
with  all  the  improvements,  containing  about  545  acres  ;  all  the 
slaves  on  said  plantation,  (whom  he  names) ;  and  it  is  my  will 
and  desire  that  the  said  plantation  and  property  be  kept  as  it  now 
stands,  &c. ;  and  I  do  further  give  and  bequeath  to  each  of  my 
said  children  the  sum  of  ten  thousand  dollars,  t^  being  my  in- 
tention  to  give  them^  and  thai  they  shall  have  one-fourth  in 
value  of  my  estate,  4^. 

2d.  In  the  third  item,  he  says :  <^  /  give  and  bequeath  to  the 
free  woman  of  color  Fanchon,  all  my  household  and  kitchen 
furniture  of  all  descriptions  whatever ;  also  one  saddle  horse, 
and  my  carriage,  pair  of  horses,  two  patent  gold  watches,  stock 
of  cattle,  (fcc." 

3d.  In  the  fourth  Hem,  he  says :  "  /  do  give  and  bequeath  to  my 
niece,  Priscilla  S.  Young,  now  the  wife  of  Richard  Young,  the 
sum  of  six  thousand  dollars,  to  be  paid  out  of  the  money  due, 
or  to  become  due,  by  my  brother  John  Compton,  A-c." 

4th.  In  the  fifth  item,  he  gives  and  bequeathes  to  his  friend 
and  neighbor,  Aaron  Prescott,  the  sum  of  $20,000 ;  to  be  paid 
out  of  the  first  money  that  may  become  due  the  estate,  after 
payment  of  the  debts,  &c." 

6th.  In  the  sixth  item,  he  says :  ^^  1  do  hereby  give  and  be- 
queath all  the  remainder  of  my  estate  that  I  now  own,  or  may 
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hereafter  acquire^  both  real  and  personal^  to  Amelia  French, 
formerly  Amelia  Compton,  and  now  the  wife  of  Dr.  French, 
of  this  parish,  and  Mary  Celeste  Compton,  both  daughters  of 
my  brother  John  Compton,  and  Eleanor  Compton,  and  Sarah 
Jane  Compten,  daughters  of  my  brother  Samuel  Compton,  de- 
ceased, to  be  equally  divided  between  them,  that  is  to  say  :  one- 
fourth  to  Amelia,  one-fourth  to  Mary  Celeste,  one-fourth  to 
Eleanor,  and  one-fourth  to  Sarah  JaneP 

By  the  two  last  items,  he  appoints  Aaron  Prescott  tutor  to  the 
two  children,  Scipio  and  Loretta,  giving  him  his  instructions 
accordingly ;  orders  that  the  latter  he  furnished  with  funds  suf- 
ficient for  their  support  and  education,  (fee,  and  appoints  his  ne- 
phew Peter  B.  Compton,  and  the  said  A.  Prescott,  his  testamen- 
tary executors,  &c. 

This  case  was  thoroughly  investigated  in  the  inferior  court, 
under  the  various  pleadings  above  set  forth  ;  but  the  Judge,  a 
(fuo,  after  having  heard  all  the  evidence  adduced  by  all  the  par- 
ties in  support  of  their  respective  pretensions,  conceiving  that 
the  plaintiffs  had  shown  no  real  interest  in  the  succession  of  the 
deceased,  nor  in  his  last  will,  which  he  found  to  be  in  due  form 
of  law,  as  an  olographic  testament,  dismissed  the  present  action, 
and  gave  judgment  against  said  plaintiffs,  who  took  this  appeal. 

In  point  of  form,  the  will  attacked  in  this  case,  is  valid.  It  is 
made  in  the  form  of  an  olographic  testament,  proved  to  have 
been  wholly  written,  dated,  and  signed,  in  the  handwriting  of 
the  testator.  No  further  objection  was  made  to  its  validity  in 
this  respect  in  the  lower  court,  and  none  was  urged  before  us  on 
the  argument  of  this  cause. 

Several  questions  are  involved  in  this  controversy,  in  relation 
to  the  dispositions  of  the  will,  and  the  alleged  incapacity  of  the 
legatees  to  receive  under  it.  But  we  are  stopped  at  the  thres- 
hold by  another  question,  also  of  some  importance,  and  upon 
which  the  judgment  appealed  from  was  based,  resulting  from 
the  defendants'  allegations  in  their  answers,  that  the  plaintiffs 
have  shown  no  real  or  sufficient  interest  in  this  action  ;  since, 
should  it  be  decided  that  the  several  bequests  made  to  the  par- 
ticular legatees  ought  to  be  declared  null  and  void,,  or  at  least  re- 
duced, as  prayed  for  in  the  plaintiffs'  petition,  the  four  residuary 
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legatees  would  be  entitled  to  take  and  include  the  amount  of  the 
legacies,  if  annulled,  or  the  difference  resulting  from  the  reduc- 
tions, in  the  remainder  of  the  testator's  estate.  Hence  it  has 
been  strenuously  contended  before  us,  that  the  plaintiffs  had  no 
right  to  institute  this  action. 

1st.  Because,  according  to  the  true  meaning  of  the  provisions 
contained  in  art.  1474  of  our  Code,  the  testator  could  validly  dis- 
pose of  tlie  rest  of  his  estate  in  favor  of  the  four  residuary  lega- 
tees, who  are  his  legitimate  relations,  without  being  bound  to 
dispose  of  it  in  favor  of  all  and  every  one  of  his  legitimate  rela- 
tions ;  and  that  the  object  of  the  law  is  sufficiently  fulfilled 
whenever  the  balance  of  the  succession,  after  satisfying  the  leg- 
acy made  to  the  testator's  natural  children,  is  bequeathed  to  any 
one,  or  more,  of  his  legitimate  relations. 

2d.  Because,  under  our  laws,  the  four  residuary  legatees 
named  in  the  will,  being  universal  legatees,  are  entitled  to  bene- 
fit by  the  failure  of  those  particular  legacies  which  are  to  come 
out  of  the  estate  ;  and  because  the  consequence  of  such  failure 
only  goes  to  increase  the  remainder  of  said  estate,  without  de- 
volving upon  the  legitimate  heirs  the  right  to  claim  the  legacies  ; 
and  that,  therefore,  the  plaintiffs  have  really  no  interest  in  at- 
tacking the  dispositions  by  them  complained  of. 

I.  This  was  one  of  the  questions  lately  submitted  to  our  solution 
in  the  case  of  Prevost  et  al.  v.  Martel  et  al.^  decided  in  the 
Eastern  District.  (10  Rob.  512.)  We  then  held,  that  the  pro- 
visions of  art.  1474,  that,  "  In  all  cases  in  which  the  father  dis- 
poses in  favor  of  his  natural  children,  of  the  portion  permitted 
him  by  law  to  dispose  of,  he  is  bound  to  dispose  of  the  rest  of 
his  property  in  favor  of  his  legitimate  relations  ;  that  every 
other  disposition  shall  be  null,  except  those  which  he  may  make 
in  favor  of  some  public  tn^/f^M^toTi,"  cannot  be  understood  or  con- 
strued as  making  all  the  legitimate  relations  of  a  testator  his 
forced  heirs  for  the  three-fourths  of  his  estate  ;  that  said  article 
does  not  prevent  such  testator  from  disposing  of  the  rest  of  his 
property  in  favor  of  such  of  his  legitimate  relations  as  he  may 
think  proper  to  select ;  and  that,  without  his  being  obliged  to 
dispose  in  favor  of  all  and  every  one  of  his  said  legitimate  re- 
lations, his  giving  the  balance  of  his 'estate  to  one  or  more  of 
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them  in  the  proportion  fixed  by  art.  1473,  after  satisfying  the 
legacy  by  him  made  to  his  natural  children,  is  a  sufficient  com- 
pliance with  the  requisites  of  the  law.  Indeed,  art.  1474  does 
not  appear  to  have  been  intended  to  reserve  to  the  collateral 
heirs  of  the  testator  the  exclusive  right  of  inheriting,  as  his  heirs, 
the  proportion  which  he  cannot  give  to  his  natural  children. 
The  word  "  heira^^  is  not  used  in  the  law  ;  it  speaks  only  of  his 
kgUimcUe  relcUions,  among  whom  he  is  undoubtedly  at  liberty 
to  select  those  to  whom  the  law  compels  him  to  give  the  rest  of 
his  estate  j  and  provided  he  does  not  dispose  of  it  in  favor  of  any 
one  who  is  not  his  legitimate  relation,  except,  however,  in  favor 
of  some  public  institution,  we  cannot  see  any  valid  reason  why 
full  force  should  not  be  given  to  the  disposition  made  in  favor 
of  the  legitimate  relation  whom  the  testator  has  selected,  although 
he  should  not  be  one  of  his  direct  heirs,  and  though  it  should 
have  the  effect  of  excluding  his  other  legitimate  relations  who 
are  not  his  forced  heirs.  Art.  1473  indicates  the  proportion  of 
his  property  which  a  testator  may  dispose  of  in  favor  of  his 
natural  children.  Such  proportion  depends  upon  the  degrees  of 
relationship  of  those  who  may  pretend  to  claim  his  estate ;  and 
it  seems  to  us,  that  their  right  to  claim  the  inheritance,  as  heirs 
of  the  deceased,  can  only  be  exercised  (unless  they  be  his  forced 
heirs.)  in  the  absence  of  any  disposition  by  which  the  rest  of  the 
testator's  property  would  be  given  to  one  or  more  of  his  legiti- 
mate relations.  Here,  the  deceased  has  given  the  remainder  of 
his  estate  to  four  of  his  nieces,  after  having  made  a  legacy  to 
another  niece.  They  are  all  his  legitimate  relations,  and  we 
feel  no  hesitation  in  saying,  that  so  far  as  the  dispositions  made  in 
their  favor  extend,  the  plaintiffs  have  no  right  to  disturb  them. 

II.  The  question  here  presented  is  very  different  from  the 
one  which  we  had  under  our  consideration  in  the  case  of  Pre- 
vast  V.  MarteU  above  referred  to.  In  that  case  the  disposition 
was  an  absolute,  general,  and  universal  one  of  the  whole  of  the 
succession  property, ''  de  la  genercUite  des  biens.^^  No  part  of 
the  estate  could  be  considered  as  remaining  undisposed  of,  under 
art.  1702,  which  says :  **  Except  in  the  cases  prescribed  in  the 
two  preceding  articles^  every  portion  of  the  succession  remain- 
ing undisposed  ofj  either  because  the  testator  has  not  bequeath- 
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ed  it^  either  to  a  legatee,  or  to  an  instituted  heir,  or  because 
the  heir  or  the  legatee  has  not  been  able,  or  has  not  been  vnlling 
to  accept  it,  shall  devolve  upon  the  legitimate  heirs.^  And,  as 
an  universal  legatee,  being  seized  of  right,  by  the  death  of  the 
testator,  of  the  effects  of  the  succession,  without  being  bound  to 
demand  the  delivery  thereof,  (art.  1602,)  is  bound  to  discharge  all 
the  legacies,  even  when  he  concurs  with  a  forced  heir,  (art.  1603,) 
we  come  to  the  conclusion,  under  the  authorities  therein  quoted, 
that  such  universal  legatee  was  entitled  to  benefit  from  the  fail- 
ure, or  reduction  of  the  other  legacies  ;  and  that  in  case  of  such 
failure  or  reduction,  he  had  a  right  to  consider  the  amount  of 
such  failure,  or  reduction,  as  a  part  of  the  estate,  the  whole  of 
which  had  been  bequeathed  to  him  by  the  testator's  will. 

But  here  the  disposition  is  a  limited  one.  The  testator  gives 
to  his  four  nieces  '^  all  the  remainder  of  his  estate,  both  real  and 
personal,  to  be  equally  divided  between  them,  that  is  to  say : 
one-fourth  to  Amelia,  one-fourth  to  Mary  Celeste,  one-fourth  to 
Eleanor,  and  one-fourth  to  Sarah  Jane."  And  the  question  oc- 
curs :  can  they  look  beyond  the  remainder  of  the  estate,  after 
taking  out  of  it  all  the  previous  legacies ;  and  can  they  claim, 
beyond  said  remainder,  whatever  amount,  or  property,  would 
remain  undisposed  of  from  the  failure  or  reduction  of  the  said 
previous  legacies  ? 

It  appears  to  us  pretty  clear,  that  the  testator  never  intended 
to  give  to  his  four  nieces  any  part  of  the  property,  or  money, 
which  he  had  already  bequeathed  to  others.  When  he  wrote 
the  sixth  item  of  his  will,  he  had  already  disposed  of  certain 
portions  of  his  estate,  which  he  wished  to  be  delivered  to  the 
legatees,  and  in  leaving  the  remainder  to  be  divided  and  dis- 
tributed between  his  four  nieces,  he  necessarily  referred  to  his 
estate,  such  as  it  would  be  after  the  payment  or  delivery  of  all 
the  previous  legacies.  He  understood  that  his  intentions  would 
be  carried  into  effect ;  that  no  legacy  would  fail  or  be  reduced  ; 
and  that  the  balance,  and  no  more,  should  go  to  his  residuary 
legatees.  If  any  one  of  the  legacies  is  to  fail,  or  to  be  reduced, 
this  is  independent  of  the  will  of  the  testator,  and  cannot  be 
viewed  but  as  the  mere  result  of  the  illegality  of  his  dispositions ; 
and  if  so,  such  failure  and  reduction,  which  were  not  included 
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in  the  remainder  of  the  estate,  ought  not  to  enure  to  the  benefit 
of  the  residuary  legatees,  to  whom  they  \^ere  not  bequeathed, 
but  should  be  considered  as  portions  of  the  estate  remaining  un- 
disposed of;  and  under  the  terms  of  art.  1702,  should  devolve 
upon  the  legitimate  heirs.  Denizart,  in  his  Collection  de  Juris- 
prudence, verbo  Accroissement,  ^  22,  and  23,  says :  <'  En  ge- 
neral^ Us  legs  particuliers  caducs  appariienneni  au  ISgataire 
universelj  i  litre  JP accroissement  et  non  a  Fheritier.  Mais  U  y 
a  des  cos  ott  les  legs  particuliers  caducs  appariiennent  a  Vheri- 
tier,  et  non  au  legataire  universel ;  par  exemple,  si  le  testateur, 
apres  avoir  fait  des  dispositions  particulieres,  disoit :  Et  quant 
au  surplus  de  mes  biens^je  les  laisse  h  .  . ,  .  quefinstitue  mon 
legataire  universel ;  alors  le  legataire  ne  pourroit  avoir  que  ce 
surplus,  parceque  la  lettre  du  testament  resiste  a  Paccroisse- 
ment.^  In  this  case  the  expressions  or  terms  of  the  disposition 
seem  to  be  adverse  to  the  right  contended  for  by  the  residuary 
legatees,  and  this,  perhaps,  would  be  sufficient  to  defeat  it. 

But  in  a  strictly  legal  point  of  view,  the  residuary  legatees 
cannot  claim  the  benefit  of  the  lapsing  or  reduction  of  the  pre- 
vious legacies ;  they  are  mere  legatees  under  an  universal  title, 
and  not  universal  legatees.  Our  Code,  art.  1599,  defines  an  uni- 
versal legacy  to  be :  "a  testamentary  disposition,  by  which  the 
testator  gives  to  one,  or  several  persons,  the  whole  of  the  pro- 
perty  which  he  leaves  at  his  decease?^  This  is  not  the  case  here, 
since,  after  giving  one-fourth  of  his  estate  to  his  natural  children, 
and  making  other  particular  legacies,  the  testator  leaves  the  remain- 
der, (of  the  three-fourths,)  to  his  four  nieces.  Art.  1604  says, 
'^  The  legacy  under  an  universal  title,  is  that  by  which  a  testa- 
tor bequeaths  a  certain  proportion  of  the  effects  of  which  the 
law  permits  him  to  dispose,  as  a  half,  a  third,  or  all  his  im- 
moveables, or  all  his  moveables,  or  a  fixed  proportion  of  all  his 
immoveables  or  of  all  his  moveables,^  In  the  case  at  issue,  the 
law  commanded  the  testator  to  dispose  of  three- fourths  of  his  estate 
in  favor  of  his  legitimate  relations,  after  permitting  him  to  give 
one-fourth  thereof  to  his  natural  children ;  thus,  the  legitimate 
relations  could  not  get  more  than  a  certain  proportion  of  his  pro- 
perty, to  wit,  three-fourths ;  and  this  proportion  was  not  even 
given,  in  toto,  to  the  residuary  legatees,  smce  a  particular  legacy 
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of  $6000,  was  bequeathed  to  another  niece  of  the  testator,  who, 
by  his  sixth  disposition,  went  no  further  than  giving  to  the  resi- 
duary legatees  a  proportion  of  his  estate  which  could  never  go 
beyond  the  three-fourths  thereof,  and  which  was  limited  to  what 
would  remain  after  satisfying  all  the  previous  dispositions.  Toul- 
lier,  vol.  5,  Nos.  605, 606, 509.  "  C^est  done  le  droit  originaire^ 
says  Toullier,  No.  506,  "  ou  meme  eventuel  a  VuniversalUe  des 
biens  du  testateur,  qui  forme  le  verUcAle  caractere  du  legs  uni- 
versel.'^  Here,  such  right  to  the  whole  succession  does  not  ex- 
ist ;  one-fourth  is  to  go  to  the  natural  children  by  a  first  and  pre- 
vious disposition.  The  residuary  legatees  are  not  seised,  of  right, 
of  all  the  effects  of  the  succession  ;  they  are  bound  to  demand 
the  delivery  of  their  portion  from  the  heirs,  (art.  1605,)  or  from 
the  executors,  since  it  consists  in  the  remainder  of  the  three- 
fourths.  Le  legcUaire  universel  est  seul  dispense  de  demander 
la  deliverance^  lorsqv?  U  n^y  a  pas  d!  heritier  a  reserve.  Dal- 
loz.  Juris,  du  19me  Siecle,  verbo,  Dispos.  Entre  Vifs  et  Tes- 
tam.  Chap.  7,  sec.  2,  art.  I.  They  are  not  bound  by  the  will 
to  discharo^e  any  particular  legacies ;  (art.  1697  ;)  they  are  to  take 
what  may  remain ;  the  execution  of  the  will  is  devolved  upon 
the  testamentary  executors  therein  named ;  and,  under  such  cir- 
cumstances, we  do  not  feel  authorized  to  decide  that  the  residuary 
legatees  in  this  case,  should  be  considered  as  universal  ones. 

We  are  .aware  that  there  may  be  cases  in  which  the  legatee  of 
the  residue,  or  of  the  remainder  of  an  estate,  may  claim  as  uni< 
versal  legatee  ;  and  that,  notwithstanding  the  opinion  expressed 
by  Denizart,  several  French  commentators  of  great  weight  and 
authority,  such  as  Toullier,  Pothier,  Merlin,  Duranton,  Favard 
and  others,  entertain  the  opinion  that  if  a  testator,  after  making 
a  particular  legacy^  gives  the  surplus,  or  the  remainder  of  his 
estate  to  another  legatee,  the  latter  should  be  considered  as  an 
universal  one ;  and  this  is  the  purport  of  a  decision  reported  by 
Ricard,  in  which  the  question  was  decided  in  favor  of  the  resi- 
duary legatees.  See  Nouveau  Recueil  de  Denizart,  verbo^  Acoro- 
issement,  §  4,  No.  2.  Merlin  Repert.  verbo,  Legataire,  §  2.  p.  177. 
Toullier,  vol.  5,  No.  513.  But  be  that  as  it  may,  they  all  agree, 
that  if  the  legacy  of  the  surplus  is  preceded  by  one  under  an  uni- 
versal title,  they  are  both  of  the  same  dignity,  jfrom  the  very  ob- 
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vious  reason  that  the  succession  is  divided,  that  neither  of  the 
legatees  is  entitled  to  the  whole,  and  that  the  surplus,  in  such 
case,  cannot  include  the  fixed  portion  of  the  estate  already  dis- 
posed of.  TouUier,  vol.  6,  No.  512,  says :  "  Mais  si  le  testateur 
eommengaU  par  f aire  un  legs  a  Hire  universel,  et  donnait  en- 
suite  le  restant  de  totis  ses  biens  a  un  autre  legataire,  ce  ne  se- 
rati  qu  ^un  legs  h  litre  universely  et  non  pas  un  legs  universeL 
Sfi  le  premier  legs  devenait  caduc,  s*  il  etait  repudie,  les  biens 
aecroitraieni  a  Pheritier  du  sang^  et  non  pas  au  second  lega- 
taire,  a  qui  le  testateur  n '  a  donne  aucun  droit  sur  la  portion 
premi^rement  legueeP  See  also  Dalloz,  loco  citato^  art.  1,^5. 
Duranton,  vol.  9,  No.  186.  Delvincourt,  vol.  2,  ^  345.  Here 
again,  the  testator  has  given  to  the  residuary  legatees  no  right 
upon  the  portion  (one-fourth)  already  bequeathed  to  his  natural 
children ;  that  fourth  is  a  distinct  and  fixed  proportion  of  the 
succession,  making  the  disposition  one  under  an  universal  title ; 
and  we  feel  bound  to  conclude  that,  if  it  be  true  that,  from  the 
illegality  of  the  previous  dispositions,  any  one  of  them  should 
fail  or  be  reduced,  they  should  enure  to  the  benefit  of  the  heirs 
and  not  to  that  of  the  residuary  legatees  ;  and  that,  therefore,  the 
Judge,  a  quo,  erred  in  dismissing  the  plaintiffs'  action. 

We  now  come  to  the  merits  of  the  controversy ;  and  before  ex- 
amining the  objections  which  are  made  by  the  appellants  to  the 
various  dispositions  contained  in  the  will,  it  behoves  us  to  recap- 
itulate the  principal  facts  established  by  the  evidence. 

The  record  shows,  that  the  testator  died  in  the  beginning  of 
the  year  1841,  leaving  no  ascendants,  or  legitimate  descendants. 
His  olographic  will,  dated  1st  March,  1840,  was  opened  and 
proved  on  the  9th  of  February,  1841,  and  the  inventory  of  his  es- 
tate, amounting  in  the  aggregate  to  $184,640,  was  made  on  the 
13th  of  the  same  month  ;  his  debts  not  amounting  to  more  than 
$4000.  There  were  also  ninety-one  bales  of  cotton  made  on 
his  plantation  in  the  year  of  his  death.  The  testimony  estab- 
lishes that  the  deceased  was  living  in  open  and  notorious  concu- 
binage with  a  mulatress  named  Fanchon,  who,  being  formerly  a 
slave,  was  emancipated  in  April,  1825  ;  since  then,  she  was  al- 
ways considered  as  a  free  woman  of  color.  Fanchon  had  seve- 
ral children,  two  of  whom,  Scipio  and  Loretta,  are  named  in  the 
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will  as  being  the  testator's  children ;  he  always  treated  them  as 
such,  and  acknowledged  them  as  his  natural  children,  by  regular 
notarial  acts  executed  on  the  14th  of  May,  1830,  and  27th  of 
December,  1837.  The  deceased  caused  one  of  them  to  be  edu- 
cated in  Ohio  at  his  own  expense,  and  always  showed  them  the 
affection  of  a  father.    It  appears  that  Loretta  is  dead. 

It  is  admitted  in  the  record  that  Mrs.  P.  S.  Young,  and  the 
four  residuary  legatees  are  the  legitimate  nieces  of  the  testator ; 
and  it  a]>pears  from  the  pleadings,  that  two  of  them,  Eleanor 
Compton  and  Sarah  Jane  Compton,  are  entitled  to  inherit  from 
the  deceased  together  with  the  plaintiffs,  as  his  collateral  heirs. 

The  record  further  proves,  that  the  legacy  made  to  Aaron 
Prescott  was  intended  as  a  Jidei<omm%ssum^  the  amount  there- 
of, according  to  the  instructions  of  the  testator,  in  a  letter  to 
Prescott,  dated  5th  of  March,  1840,  to  be  divided  equally  between 
Scipio  and  Loretta,  And  it  is  further  established,  that  a  certain 
tract  of  land  situated  on  Red  River,  apparently  sold  by  the  de- 
ceased to  Kelso,  on  the  25th  of  April,  1838,  was  re-sold  by  the 
latter  to  Fanchon  on  the  27th  of  the  same  month ;  and  the  testi- 
mony proves  that  said  sale  was  a  mere  disguised  donation.  That 
on  the  2d  of  January,  1840,  a  donation  of  a  tract  of  land  below 
Alexandria,  was  made  by  B.  C.  Martin  and  wife  to  Scipio  and 
Loretta,  and  the  circumstances  disclosed  that  the  same  was  in- 
tended as  a  disguised  donation  from  the  deceased  to  his  natural 
children.  That  on  the  15th  of  June,  1840,  a  similar  donation 
was  made  of  a  tract  of  99  acres,  by  P.  B.  Compton  to  Scipio  and 
Loretta,  at  the  instance  of  the  deceased,  who  paid  for  the  tract ; 
and  that  on  the  17th  of  May,  1830,  an  act  of  direct  donation  was 
executed  by  the  deceased  to  Elizabeth*  and  Loretta,  of  a  traet  of 
land  on  bayou  Robert,  which  land  was,  on  the  20th  of  Novem- 
ber, 1835,  given  by  Fanchon  to  Scipio  by  ndarial  act  of  dona- 
tion. It  is  also  shown  that  Fanchon  claims  to  be  the  owner  of 
a  note  of  hand,  due  by  John  Compton  for  $6000 ;  but  thdt  the 
same  was  a  gift  made  to  her  by  the  deceased.      ■  * 


*  Another  child  of  Fanchou's. 
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Now,  what  ace  the  objections  made  by  the  plaintifis  to  the  va- 
lidity of  the  dispositions  contained  in  the  will  ? 

1.  It  has  been  contended  that  the  dispositions  in  favor  of  Sci- 
pio  and  Loretta  are  illegal,  upon  four  grounds  :  1.  Because  they 
are  persons  interposed  between  the  testator  and  Fanchon  their 
mother,  who^  being  the  concubine  of  the  deceased,  was  incapa- 
ble of  receiving  any  donation,  mortis  causa,  of  immoveables  or 
slaves. 

2.  Because  if  Scipioand  Loretla  are  not  persons  interposed, 
they  cannot  take  under  the  will,  as  they  are  the  bastard  children 
of  Fanchon,  a  person  of  color,  begotten  by  a  white  man,  who 
could  not  legally  have  acknowledged  them. 

3.  Because,  if  it  should  be  found  that  they  have  been  legally 
acknowledged  by  the  testator  as  his  natural  children,  the  dis- 
positions in  their  favor  must  be  reduced  to  one-fourih  of  the  es- 
tate. 

4  Because  even  if  Scipio  and  Loretta  have  been  duly  acknow- 
ledged, yet  the  dispositions  in  their  favor  are  void,  as  the  testator 
was  bound  by  law  to  dispose  of  the  rest  of  his  estate  in  favor  of 
his  legitimate  relations. 

II.  That  the  disposition  in  favor  of  Fanchon,  forming  the  third 
item  of  the  will,  is  void,  because  she  is  not  a  legitimate  relation 
of  the  testator. 

ni.  That  the  bequest  to  Prescott  is  d  nullity,  as  he  is  not  a 
legitimate  relation  of  the  deceased,  and  as  said  bequest  was  se- 
cretly^ intended  as  a^ei-commi^^tim  for  the  benefit  of  Scipio  and 
Loxetta. 

I.  1.  This  objection  is  based  upon  art.  1478  of  our  Code, 
whicli,  after  saying  that  "  ever3r  disposition  in  favor  of  a  person 
incapable  of  receiving  shall  be  null,  whether  it  be  disguised  un- 
der the  form  of  an  onerous  contract,  or  be  madeunder  the  name 
of  persons  interposed,'^  provides,  that  "  ihe  father  and  mother, 
the  children  and  descendants,  of  the  incapable  person,  shall  be 
reputed  persons  interposed*^*  It  is  tru6,  Scipio  and  Loretta  are 
the  childrea  of  the  testator's  concubine,  and  by  art  1468,  the  lat- 
ter could  only  receive  a  donation  of  moveables  to  one-tenth  part 
>  of  the  whole  value  of  the  testator's  estate ;  but  the  article  relied 
on,  merely  intended  to  prevent  indirect  dispositions  being  made  in 
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favor  of  incapable  persons  through  persons  interposed,  but  did 
not,  and  could  not,  contemplate  the  case  where  the  children  of 
such  incapable  person  are  also  the  children  of  the  donor  or  testa- 
tor ;  otherwise,  it  would  amount  to  an  absolute  prohibition  of  the 
father's  making  to  them,  during  the  lifetime  of  the  mother,  any 
of  those  liberalities  or  donations,  which  the  law  permits  in  cer- 
tain cases.  For  instance,  by  art.  1739  of  our  Code,  a  man  can 
only  leave  to  his  wife,  in  the  event  of  their  having  children,  one- 
tenth  in  full  property  of  his  estate,  or  a  fifth  in  usufruct ;  but  by 
art.  1481,  he  can  dispose,  under  certain  circumstances,  of  one- 
half,  two-thirds,  or  one-third  of  his  estate ;  and  if  he  accordingly 
devises  one-third  of  his  property  to  one  of  his  children,  over  and 
above  that  child's  portion,  and  said  child  is  perfectly  capable  by 
himself  of  receiving  the  disposable  portion,  can  it  be  said,  that 
the  disposition  is  void,  because  that  child's  mother  is  the  testa- 
tor's wife,  who  is  incapable  of  receiving  more  than  one-tenth 
part  of  his  estate  ?  Surely.not.  The  child  has  his  own  capacity, 
which  he  cannot  be  deprived  of;  such  capacity  is  given  to  him 
by  law ;  and  when  a  disposition  is  made  in  his  favor,  in  the  ex- 
ercise of  his  legal  capacity,  it  matters  not  that  some  other  per- 
son may  perhaps  benefit  from  the  testator's  liberality ;  in  such  a 
case,  if  any  interposition  exist,  it  should  be  proved,  as  it  would 
amount  to  a  fraud  which  the  law  cannot  presume.  So  here,  if 
the  legatees,  Scipio  and  Loretta,  are  the  duly  acknowledged  na- 
tural children  of  the  testator,  they  have  the  capacity  of  receiving 
to  the  extent  of  one-fourth  of  the  estate  of  their  father,  and  they 
cannot  be  deprived  of  it  under  the  pretext  of  their  being  persons 
interposed  between  him  and  their  mother:  if  such  be  the  case  it 
should  be  shown.  Duranton,  vol.  9,  No.  833,  says :  "  hes  enfans 
communs  ne  sontpas  reputes  personnes  inierposees  ;  la  qualiie 
(Penfant,  respectivement  au  donaieur  et  au  donataire,  est  un 
titre  suffisant  pour  motiver  la  donation  ;  et  cette  donation  ne 
pourrait  etre  attaquee  sous  pretexts  d^avantage  indirect  pro- 
cure au  conjoint^  lors  mime  que  celui-ci  aurait,  comme  heritier 
de  Fenfant,  profite  de  la  donation.  Le  conjoint  ne  devrait  pas 
pour  cela  etre  considere  comme  donataireP  In  No.  834  he  says : 
"  Quant  aux  enfans  natureh  du  conjoint  donataire^  et  recon- 
nusj  ils  sont  reputes  personnes  interposies ;"  but  he  speaks  of 
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those  natural  children,  as  being  the  children  of  the  reputed  donee, 
of  the  incapable  person,  and  not  common  to  the  donor  and  do- 
nee :  "  Oest  uniquement  pour  excepter  les  evfans  cotntnunsJ" 
This  doctrine  is  clearly  correct,  and  is  not  in  conflict  with  the 
decision  of  this  court,  in  the  case  of  Jung  et  al.  v.  Doriocourt  et 
aL,  (4  La.  175,)  relied  on  by  the  plaintiff's  counsel.  In  that  case, 
the  question  of  interposition  arose  between  the  children  of  the 
donee,  in  whose  favor  a  disposition  had  been  made  by  the  father 
of  their  mother,  who,  (their  said  mother,)  was  shown  to  be  the 
adulterous  bastard  of  the  testator,  and  the  heirs  of  the  latter  ;  and 
it  was  held  that,  as  their  mother  was  incapable  of  inheriting, 
the  claim  of  the  children  should  be  rejected,  as  that  of  persons 
interposed.  Those  children  were  not  common  to  the  testator 
and  the  donee  ;  they  had  no  legal  capacity  to  receive  from  their 
mother's  father ;  they  stood  between  the  incapable  and  the  tes- 
tator, with  no  other  rights  but  those  of  mere  strangers  to  the 
latter,  and  the  provisions  of  art.  17,  p.  212  of  the  old  Civ.  Code, 
(identical  with  art.  1478  of  the  present  Code,)  were  clearly 
applicable. 

2.  Our  Code,  after  having,  in  art.  200,  divided  illegitimate 
children  into  two  classes,  to  wit :  ''  those  born  from  two  persons 
who,  at  the  moment  when  such  children  were  conceived,  might 
have  legally  contracted  marriage  with  each  other  ;  and  those  who 
are  born  from  persons  to  whose  marriage  there  existed,  at  the 
time,  some  legal  impediment,"  proceeds,  in  the  two  subsequent 
articles,  to  dedne  who  are  meant  by  adulterous  and  incestuous 
bastards.  Civ.  Code,  art.  201,  202.  The  latter  can  never  be 
acknowledged  ;  (lb.  art.  222;)  and  although  there  is  a  legal  im- 
pediment to  the  marriage  of  a  white  person,  with  a  free  person  of 
color,  (art.  95,)  the  exception  does  not  appear  to  extend  to  their  il- 
legitimate or  natural  children  ;  for,  art.  ^2,  says  only :  that "  such 
acknowledgment,  shall  not  be  made  in  favor  of  the  children  pro- 
duced by  an  incestuous  or  adul  terous  connection ."  Now,  art.  221 , 
says,  in  positive  terms,  that  'Mhe  acknowledgment  of  an  illegiti- 
mate child,  shall  be  made  by  a  declaration  before  a  notary  pub- 
lic, in  presence  of  two  witnesses,"  and  provides  that  "  No  other 
proof  of  acknowledgmenif  shall  be  admitted  in  favor  of  chil- 
dren of  color.^^    This  last  proviso,  which  contains  a  negative 
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pregnant  with  an  affirmative,  undoubtedly  means,  that  as  we  said 
in  the  case  of  Robinett  et  al.  v.  Verduris  Vendees^  (14  La.  646,) 
any  other  proof  of  acknowledgment  should  be  excluded,  when 
offered  by  children  of  color.  It  cannot  mean  any  thing  else ;  for 
art.  226,  by  which  illegitimate  children,  who  have  not  been  le- 
gally acknowledged,  are  allowed  to  prove  their  paternal  de- 
scent, provided  they  be  free  and  white,  provided  also,  that  free 
Ulegilimate  children  of  color  may  also  he  allowed  topror>e  their 
descent,  from  a  father  of  color  only  ;  and  it  is  obvious,  that  this 
last  restriction,  was  inserted  in  the  law,  because,  with  regard  to 
his  white  father,  an  illegitimate  child  of  color,  is  not  allowed  to 
prove  that  he  has  been  acknowledged,  but  in  the  manner  pointed 
out  in  art.  221,  to  wit :  by  authentic  evidence,  and  that,  there- 
fore, he  cannot  resort  to  any  other  kind  of  proof,  but  when  his 
father  is  a  man  of  color.  This  interpretation,  has  already  received 
the  sanction  of  this  court,  in  the  case  of  Jutig  v.  Doriocourt, 
above  quoted,  where  it  is  said,  that  "  the  object  of  the  law  is,  to 
exclude  illegitimate  colored  children  from  any  right  in  their  na- 
tural father's  estate,  who  has  not  acknowledged  them  /'  and  it 
does  not  seem  to  us,  to  conflict  in  the  least  with  art.  259,  relative 
to  the  alimony  which  natural  children  may  claim  from  their  na- 
tural parents.  It  is  true,  that  article  fixes  the  limit,  to  which 
such  alimony  should  be  extended,  as  to  natural  children  of  color ; 
but  it  clearly  corroborates  our  opinion,  that  illegitimate  colored 
children  are  not  on  the  same  footing  with  adulterous  or  incestu- 
ous bastards,  sfince  by  art.  262,  the  latter  are  not  entitled  to  any 
alimony  from  their  father,  but  can  only  claim  it  from  their  mother 
or  her  e^scendants.  We  think  therefore,  that  Scipio  and  Loretta 
could  be  acknowledged  by  the  deceased  ;  and  as  they  have  been 
legally  acknowledged,  and  art.  1473  makes  no  distinction,  they 
should  be  entitled  to  the  rights  allowed  them  by  law  as  such. 

3.  This  objection  is  well  taken.  It  is  perfectly  clear  that, 
under  art  1473,  to  wit :  ^*  when  the  natural  father  has  not  left  le- 
gitimate children  or  descendants,  the  natural  child  or  children, 
acknowledged  by  him,  may  receive  from  him  by  donation,  inter 
vivos  or  mortis  cattsay  to  the  amount  of  the  following  propor- 
tions, to  wit:  one-fourth  of  his  property,  if  he  leaves  legitimate 
ascendants,  or  legitimate  brothers  or  sisters,  or  descendants 
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from  such  brothers  and  sisters;  ^c.^  Scipio  and  Loretta 
cannot  be  allowed  more  than  one-fourth  of  the  testator's  estate ; 
this  he  has  given  them  in  express  terms,  by  the  second  item  of 
his  will,  in  which  he  says  :  "  It  being  my  intention  to  give  them, 
and  thcU  they  shall  have  one-fourth  in  value,  of  my  es- 
tate, 4*c.  f  and  if  the  property  bequeathed  to  them,  or  given  to 
them  in  any  other  way,  amounts  in  value  to  more  than  said 
fourth,  which,  on  a  carefnl  inspection  of  the  record,  we  think  it 
does,  it  should  be  reduced  so  as  to  limit  it  to  the  disposition  of 
the  law,  and  of  the  testator's  will,  and  the  difference  should  be 
considered  as  property  undisposed  of. 

4.  This  objection  has  already  been  disposed  of,  on  the  first 
point  under  consideration ;  but  it  is  meet  for  us  to  add,  that  a  cor- 
rect interpretation  of  art.  1474,  is  not  adverse  to  the  legacy  of  one- 
fourth  having  its  effect,  even  although  the  testator  had  said  no- 
thing in  his  will,  with  regard  to  the  rest  of  his  property.  It  is 
dear,  that  the  object  of  the  law,  is  that,  if  he  disposes  of  it,  he 
must  give  it  to  his  legitimate  relations,  that  is  to  say,  to  all  or 
such  of  them  as  he  may  select ;  but  that  in  the  absence  of  any  dis- 
position to  that  effect,  or  if  he  disposes  of  it  in  favor  of  other  per- 
sons who  are  not  his  legitimate  relations,  it  should  go  to  his  legi- 
timate heirs  in  the  regular  order,  without  affecting  the  validity  of 
the  disposition  of  one-fourth,  which  he  is  permitted  to  make  by 
the  preceding  article. 

n.  Art.  1468  renders  persons  who  have  lived  together  in  open 
concubinage,  respectively  incapable  of  making  to  each  other, 
whether  inter  vivos,  or  mortis  causa,  any  donation  of  immovea- 
bles ;  and  if  they  make  a  donation  of  moveables,  it  cannot  exceed 
one-tenth  part  of  the  whole  value  of  their  estate.  Thus,  if  the  le- 
gacy made  to  Fanchon  stood  alone  in  the  will,  that  is  to  say,  un- 
accompanied by  other  dispositions  made  in  favor  of  other  per- 
sons also  incapable  of  receiving  but  to  a  certain  extent,  she  would 
undoubtedly  be  entitled  to  claim  the  moveables  given  to  her,  not 
exceeding  one-tenth  part  of  the  estate  of  the  deceased ;  tut  we 
have  already  seen  that,  by  the  terms  of  art.  1474,  the  testator 
having  disposed  in  favor  of  his  natural  children,  of  the  portion 
permitted  him  by  law  so  to  dispose  of,  he  was  bound  to  dispose 
of  the  rest  of  his  property  in  favor  of  his  legitimate  relations,  and 
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that  every  other  disposition  is  absolutely  null.  The  letter  of 
this  law  is  positive ;  its  last  disposition  is  prohibitive  in  its  appli- 
cation ;  it  destroys  the  right  which  the  testator  might  have  had 
of  disposing  of  any  other  part  of  his  succession  indiscriminately ; 
it  limits  his  subsequent  dispositions  to  those  made  in  favor  of  his 
legitimate  relations,  or  of  some  public  institution  ;  and  it  follows, 
therefore,  that  such  dispositions  as  are  prohibited  should  be  con- 
sidered as  not  written,  and  that  the  legacy  made  to  the  concubine 
cannot  have  any  legal  effect. 

III.  It  is  the  same  with  regard  to  the  bequest  made  to  Prescott. 
His  not  being  a  legitimate  relation  of  the  testator  taints  the  dis- 
position made  in  his  favor,  with  such  nullity,  as  to  cause  it  to  be 
expunged  from  the  testator's  will.  It  is  also  illegal  and  void  on 
the  ground  of  its  being  a  fidei-commissum  prohibited  by  our 
law,  (Civ.  Code,  art.  1607,)  and  should  be  rejected. 

With  regard  to  the  indirect  and  disguised  donations,  and  to 
the  direct  one  made  by  the  deceased  to  Elizabeth  and  Loretta,  to 
wit,  of  a  tract  of  land  given  to  Fanchon,  through  a  person  inter- 
posed, (Kelso,)  on  the  27th  of  April,  1838 ;  of  two  other  tracts  to 
Scipio  and  Loretta,  through  persons  interposed,  (R.  C.  Morton 
and  wife,  and  P.  B.  Compton,)  on  the  2d  of  January,  and  15th 
of  June,  1840 ;  and  of  another  tract  to  Scipio,  by  an  act  of  dona- 
tion first  made  by  the  deceased  to  the  said  Elizabeth  and  Lor- 
etta, on  the  17th  of  May,  1830,  we  are  satisfied  that  they  were 
illegally  made,  and  that  the  property  should  be  restored  to  the 
mass  of  the  succession  as  belonging  thereto :  but,  as  Scipio  and 
Loretta  are  entitled  to  receive  one-fourth  of  their  natural  father's 
estate,  they  should  have  a  right  to  keep  their  three  tracts,  if  they 
think  proper,  at  their  real  value  or  estimation  at  the  time  of  the 
opening  of  the  succession,  on  account  of  the  portion  which  is 
allowed  them  by  law  under  the  testator's  disposition  in  their 
favor.  As  to  the  tract  transferred  and  indirectly  donated  to  the 
concubine,  and  to  the  note  of  hand  which  she  claims  as  belong- 
ing to  her,  and  on  which  she  has  instituted  a  suit  in  the  District 
Court  against  John  Compton,*  the  drawer  thereof,  they  should 


*  Seo  the  opinion  pronounced  on  appeal,  in  the  case  of  Fanchon  v.  C<mpton, 
postf  p.  76. 
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be  considered  as  a  part  of  the  property  of  the  deceased  ;  as,  under 
the  circumstances  of  the  case,  and  her  peculiar  situation,  she  is 
not  entitled  to  receive  any  thing. 

With  this  view  of  the  rights  of  the  parties,  we  are  of  opinion 
that  the  final  partition,  settlement,  and  liquidation,  of  the  suc- 
cession of  the  deceased  ought  to  be  effected  as  follows :  1.  After 
forming  a  general  active  mass  of  all  the  effects,  property,  and 
credits  which  the  deceased  was  possessed  of  at  the  time  of  his 
death,  and  of  the  four  tracts  of  land  and  note  of  hand  by  him  il- 
legally given  to  Fanchon  and  her  children,  and  deducting  there- 
from the  amount  of  his  debts ;  all  the  property  and  sums  of 
money  bequeathed  by  the  testator  to  his  children,  and  to  all  the 
other  particular  legatees  named  in  the  will,  as  well  as  the  four 
tracts  and  note  of  hand,  should  be  separated  from  the  mass,  and 
the  remainder  in  value  or  in  property  should  go  to  the  residuary 


2.  And  after  reducing  the  legacy  made  to  the  children,  to  the 
one-fourth  of  the  whole  estate,  and  taking  the  amount  of  said 
fourth,  as  also  of  the  legacy  made  to  Mrs.  Young,  out  of  the 
property,  effects,  credits,  and  money  so  separated  from  the  mass, 
the  balance  should  go  to  all  the  legitimate  heirs  of  the  deceased, 
to  be  divided  between  them  according  to  law. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Court  of  Probates  be  annulled  ;  and  it  is  ordered  and  decreed, 
that  the  legacy  made  by  Leonard  B.  Compton,  in  his  last  will, 
to  his  natural  children,  Scipioand  Loretta,  be  reduced  to  the  one- 
fourth  in  value  of  his  estate ;  and  that  said  children  be  allowed 
nothing  beyond  said  fourth  ;  that  the  legacy  made  to  Fanchon, 
in  the  third  Hem  of  the  will,  be  annulled  and  set  aside ;  that  the 
legacy  made  to  Mrs.  P.  S.  Young,  in  the  fourth  item^  be.main- 
tained  and  paid  over  to  her ;  that  the  bequest  made  to  Aaron 
Prescott,  in  the  fifth  item  of  the  will,  be  also  cancelled  and  set 
aside ;  that  the  different  donations  made  by  the  deceased  in  his 
lifetime  of  four  tracts  of  land,  and  of  a  note  of  hand  drawn  by 
John  Compton,  to  his  concubine  Fanchon  and  her  children,  be 
all  annulled  and  set  aside,  and  the  property  restored  to  the  suc- 
cession, as  a  part  of  the  estate  of  the  deceased ;  that  the  disposition 
of  the  remainder  of  his  estate,  made  by  the  testator  in  the  sixth 
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item  of  his  will,  to  his  four  nieces,  Amelia,  Mary  Celeste,  Elea- 
nor, and  Sarah  Jane  Conipton,  be  understood  as  not  including 
any  part  of  the  legacies  which  have  failed  or  been  reduced,  nor 
any  part  of  the  property  restored  to  the  succession  from  the  an- 
nulling of  the  donations  above  mentioned ;  and  that,  after  satis- 
fying the  legacy  of  one-fourth  of  the  estate  made  to  the  testator's 
natural  children,  and  the  particular  legacy  made  to  Mrs.  Young, 
all  the  heirs  at  law  of  the  deceased  be  entitled  to  take  the  balance, 
or  difference,  which  may  result  from  the  lapsing  and  reduction 
of  the  said  legacies',  in  the  manner  pointed  out  in  this  decision. 
And  it  is  further  ordered  and  decreed,  that  this  case  be  remanded 
to  the  court,  a  qua,  for  the  purpose  of  proceeding  to  the  partition, 
settlement,  and  liquidation  of  the  testator's  estate,  according  to 
the  legal  principles  recognized  in  this  opinion.  The  costs  in 
this  court  to  be  borne  by  the  defendants  and  appellees. 

Brent,  O.  N.  Ogden,  and  T.  H,  Lewis,  for  the  appellants. 

Dunbar,  Hyams,  and  Elgee,  for  the  defendants.  Flint, 
Boyce,  and  Harris,  appeared  on  the  same  side,  for  two  of  the 
legatees. 


Fanghon  Morres  v.  John  Compton. 

"l2r    Tel 

106  Till         pi^rol  proof  that  a  promiflsory  note,  payable  to  the  order  of  the  donor,  and  by  him 

12r     76|  endorsed  in  blank,  was  delivered  to  plaintiff  as  a  gift,  is  insufficient  to  enable  her 

^^         I  to  hold  it  as  a  gratuitous  denation  inter  vtvot.     Saoh  a  ctonation  must  be  by  an 

act  before  a  notary,  in  the  preeence  of  two  witnesses.    C.  C.  1523. 

Appeal  from  the  District  Court  of  Rapides,  Campbell,  J. 

The  plaintiflF  sues  for  the  amount  of  a  promissory  note,  made 
by  the  defendant  payable  on  the  1-4  of  March,  1840,  to  the  or- 
der of  Leonard  B.  Compton,  for  $5000,  with  interest  at  ten  per 
cent  a  year,  from  maturity  till  paid,  endorsed  by  Leonard  B. 
Compton,  and  alleged  to  have  been  transferred  and  delivered  to 
the  plaintiff.  The  defendant  admitted  his  signature  ;  denied  the 
other  allegations  in  the  petition ;  alleged  that  plaintiff  had  no 
title  to  the  note,  which  belongs  to  the  succession  of  Leonard  B. 
Compton,  and  that,  as  one  of  the  heirs,  he  is  entitled  to  claim 
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one-fourth  of  its  amount ;  and  prayed  (hat  his  claim  be  recog- 
nized, and  plaintiff  compelled  to  deliver  up  the  note.  The  tes- 
tamentary executors  of  L.  B.  Compton  intervened,  claiming  the 
note  as  the  property  of  their  testator. 

Oo  the  trial,  the  signature  of  the  maker,  and  the  endorsement 
by  L.  B.  Compton,  were  admitted.  Wise,  a  witness  for  the 
plainti^  stated,  that  the  endorsement  of  L.  B.  Compton  was  on 
the  note,  when  he  first  saw  it,  in  the  spring  of  1840.  That 
Compton  had  told  him,  in  the  spring  of  1839,  that  he  intended 
to  give  the*note  to  plaintiff;  that  he  saw  the  note  in  plaintiff's 
possession  in  the  spring  of  1840,  and  that,  in  the  summer  of  that 
year,  Compton  told  him  that  he  had  given  the  note  to  plaintiff. 
He  understood  from  both  parties  that  a  donation  of  the  note  was 
intended.  L.  B.  Compton  died  oh  the  6th  of  February,  1841, 
without  .ascendants  or  descendants.  There  was  no  evidence  that 
the  donation  had  been  made  by  an  act  passed  before  a  notary  in 
the  presence  of  two  witnesses,  as  required  by  art.  1523,  of  the 
Civil  Code.  It  was  proved  that  the  plaintiff*  was  a  free  person 
of  color,  who  had  lived  as  a  concubine  with  the  deceased  for 
many  years,  and  so  lived  with  him  till  his  death  ;  and  that  she 
bad  children  by  him.  The  Parish  Judge  by  whom  the  inventory 
of  the  estate  of  L.  B.  Compton  was  made,  stated,  that  the  note 
sued  on  was  not  found  among  the  papers  of  the  deceased,  but 
that  while  he  was  making  the  inventory  it  was  produced  by  the 
plaintiff,  who  claimed  it  as  her  own.  The  inventory  of  Comp- 
ton's  estate,  offered  in  evidence,  showed  that  he  left  property  to 
the  amount  of  $184,640  36,  exclusive  of  the  note  sued  on. 
The  will  of  L.  B.  Compton  was  also  produced  in  evidence,  from 
which  it  appeared  that,  after  directing  all  his  just  debts  to  be  paid, 
he  bequeathed  one-fourth  in  value  of  his  estate  to  Scipio  and  Lo- 
retta,  two  natural  children  of  color,  by  the  plaintiff ;  making 
other  dispositions  of  the  remainder.  The  plaintiff  died  before 
the  trial,  and  Scipio  qualified  as  administrator  of  her  succession, 
and  made  himself  a  party  to  the  suit  as  such.  Loretta  was  also 
dead  before  the  judgment. 

There  was  a  judgment  below  in  favor  of  the  interveners,  or- 
dering the  note  to  be  given  up  to  them  as  the  property  of  their 
testator.    The  plaintiff  appealed. 
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Dunbar^  Hyams  and  Elgee,  for  the  appellant. 

Brent  and  O.  N.  Ogdetiy  for  the  defendant. 

Bn/ce,  for  the  intervenors. 

Simon,  J.  This  is  the  action  instituted  by  Fanchon  on  the 
note  of  hand  alluded  to  in  the  case  of  Compton  and  others  v. 
Prescott  and  another^  Executors^  and  others,  just  decided.  She 
seeks  to  recover  the  amount  of  said  note,  which,  she  alleges,  is  made 
payable  (o  the  order  of  Leonard  B.  Compton,  and  was  by  him 
endorsed  over,  transferred  and  delivered  to  her.  The  payment 
of  said  note  is  secured  by  mortgage  on  certain  lands  and  slaves 
described  in  the  act  of  sale  annexed  to  her  petition. 

The  defendant,  who  is  one  of  the  heirs  of  L.  B.  Compton,  de- 
ceased, sets  up  that  the  plaintiff  has  no  title  to  the  note  sued  on, 
which,  he  says,  belonged  to  the  estate  of  the  deceased,  was  found 
in  his  house  after  his  death,  and  is  fraudulently  possessed  by  the 
plaintiff,  who  never  paid  any  consideration  therefor.  He  further 
avers,  that  the  said  note  was  donated  by  the  deceased  to  the  plain- 
tiff, and  that  the  donation  thereof  is  null,  as  she  was  his  concu- 
bine, and  as  he  disposed  by  his  will  of  one-fourth  of  his  property 
in  favor  of  his  bastard  children  ;  that  said  note  is  the  lawful  pro- 
perty of  the  heirs  of  the  testator,  to  one-fourth  of  which  the  re- 
spondent is  entitled,  &c. 

The  testamentary  executors  of  the  last  will  of  the  deceased  in- 
tervened for  the  purpose  of  claiming  the  note  sued  on  as  a  part  of 
his  estate,  and  they  pray  that  the  same  may  be  delivered  over  to 
their  possession,  &c. 

Judgment  was  rendered  below  in  favor  of  the  executors,  to 
whom  the  note  was  ordered  to  be  delivered  up,  as  belonging  to 
the  testator's  succession  ;  and  from  said  judgment,  after  a  vain 
attempt  to  obtain  a  new  trial,  the  plaintiff  has  appealed. 

The  evidence  satisfies  us,  that  the  note  sued  on,  though  en- 
dorsed by  the  deceased,  was  really  intended  to  be  donated  by  the 
latter  to  the  plaintiff',  who  lived  with  him  in  open  and  notori- 
ous concubinage.  Whether  such  donation,  if  made  in  Iqjral  form, 
could  have  the  effect  of  vesting  the  donee  with  an  immediate 
title  to  the  said  note,  as  at  the  time  it  was  transfered  over  to  her, 
she  was  perhaps  capable  of  receiving  from  the  donor  to  the  ex- 
tent  of  its  amount,  is  a  question  which  we  consider  immaterial 
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to  the  decision  of  this  cause.  Art.  1523,  of  the  Civil  Code,  says, 
that  ^  an  act  shall  be  passed  before  a  notary  public  and  two 
witnesses  of  every  donation^  inter  vivos,  of  immoveable  property, 
of  slaves  or  incorporeal  things^  such  as  rents,  credits,  rights  or 
actions,  under  the  penalty  of  nullity. ^^  The  only  exception  to 
this  rule  is  under  art.  1526,  that,  '^  a  manual  gift,  that  is  to  say, 
the  giving  of  corporeal  moveable  effects,  accompanied  by  a  real 
delivery,  is  not  subject  to  any  formality."  But  here  the  intended 
donation  was  of  an  incorporeal  thing,  of  a  note  of  hand  secured 
by  mortgage,  and  comes  clearly  within  the  purport  and  meaning 
of  the  article  above  quoted,  which  requires  a  notarial  act  to  be 
executed,  whenever  a  donation  of  such  things,  or  rights,  is  in- 
tended to  be  made.  The  evidence  shows,  that  no  consideration 
was  paid  or  given  by  the  appellant  for  the  note  sued  on  ;  she 
was  the  concubine  of  the  deceased,  who  transferred  it  over  to  her 
as  a  gift  or  donation  ;  and  we  must  declare  the  gift  void,  as  not 
made  in  the  form  prescribed  by  law.  Barriere  v.  Gladding, 
17  La.  144.  The  note  sued  on  should,  therefore,  be  considered 
as  a  part  of  the  estate  of  the  deceased,  and  as  such  must  be  de- 


livered over  to  his  executors.* 


Judgment  affirmed. 


George  W.  Copley  v.  John  G.  Berry  and  another. 

Where  a  party  eues  to  annal  a  conveyance  of  land  which  he  alleges  was  fraudu- 
lently obtained,  to  his  prejudice  as  a  previous  purchaser  from  the  same  vendors, 
to  the  knowledge  of  one  of  the  defendants  who  acted  as  agent  of  the  other,  and 
prays  to  be  declared  the  owner  of  the  land,  and  for  damages,  the  action  will  not  be 
dismissed  on  an  exception  that  it  is  brought  in  a  parish  which  was  neither  the 
residence  of  the  defendants,  nor  that  in  which  the  land  was  situated.    Per  Cu* 


*  The  reasons  assigned  in  the  opinion  delivered  at  Alezaodria,  for  the  judgment 
rendered  in  this  case,  are  not  the  same  as  those  given  in  this  report.  The  altera- 
tion was  made  at  New  Orleans,  by  the  Judge  who  drew  up  the  opinion,  with  the 
conenrrence  of  the  other  Judges  who  sat  at  Alexandria,  to  prevent  a  misapprehen- 
sion of  the  real  grounds  of  the  decision.    ReroKTER. 
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riam :  The  action  is  rather  a  personal  one,  to  obtain  redress  for  a  fraud,  the  e f* 
feet  of  which  was  to  deprive  the  plaintiff  of  a  right  previously  acquired,  than  a 
real  one  to  recover  the  land  itself  in  the  adverse  possession  of  defendants ;  and 
though  the  annulling  of  the  contract  would  confirm,  as  agrainst  the  defendants, 
plaintiff's  title  to  the  land,  the  gist  of  the  action  is  the  cancelling  of  a  contract 

Where  a  plaintiff  recovers  judgment  in  an  action  to  annul  a  conveyance  of  land 
alleged  to  have  been  /VaudulentJy  obtained  by  the  defendants,  to  bis  prejudice, 
from  his  vendors,  defendants  cannot  complain  that  the  judgment  did  not  decide 
between  such  vendors,  as  their  warrantors,  and  themselves.  Per  Curiam  :  If  the 
conveyance  was  obtained  by  fraud,  there  was  no  valid  assent,  and  no  contract  of 
sale,  from  which  the  obligations  of  warranty  could  result,  ever  existed ;  and  the 
right  of  the  defendants  to  recover  back  what  was  really  paid  under  such  a  con- 
tract, may  well  be  questioned.    Ex  turpi  causa  non  oritur  actio. 

An  action  may  be  maintained  against  an  absentee,  though  not  personally  cited,  and 
though  no  property  of  his  have  been  attached,  where  a  curator,  ad  hoc,  has  been 
appointed  to  represent  him. 

The  trouble  and  expense  to  which  a  party  is  subjected  in  establishing  his  title  to 
property  of  which  the  defendant  attempted  fraudulently  to  dispossess  him,  form 
a  good  ground  for  estimating  the  damages  he  is  entitled  to  recover. 

Appeal  from  the  District  Court  of  Ouachita,  Willson,  J. 

Copley,  plaintiff,  pro  se. 

McGuirCy  for  the  defendants. 

BuLLARD,  J.  The  plaintiff  sues  to  annul  a  conveyance  of  a 
tract  of  land  by  A.  and  E.  A.  Ratcliff  to  Bury  and  Little,  the  de- 
fendants, which  he  alleges  was  procured  by  false  and  fraudulent 
misrepresentations  and  devices,  to  his  prejudice  as  a  previous 
purchaser  from  the  same  persons,  to  the  knowledge  of  one  of  the 
defendants,  who  acted  as  the  agent  of  the  other,  although  his 
deed  had  not  been  recorded  in  the  parish  in  which  the  land  is 
situated.  He  asks  for  judgment  to  that  effect,  and  to  be  declared 
owner  of  the  land,  and  for  damages. 

The  defendants  pleaded  to  the  jurisdiction  of  the  court,  on  the 
ground,  that  the  parish  in  which  the  suit  was  brought,  is  neither 
the  place  of  their  residence,  nor  that  in  which  the  land  is  situa- 
ted, and  that  the  action  is  essentially  real  and  petitory.  This 
exception  was,  we  think,  properly  overruled ;  because  the  action 
is  rather  personal,  and  to  obtain  redress  for  a  fraud  alleged  to 
have  been  perpetrated,  the  effect  of  which  was  to  deprive  the 
plaintiff  of  a  right,  previously  acquired  as  between  the  parties, 
than  a  real  one  to  recover  the  land  itself  in  the  adverse  posses- 
sion of  the  defendants.    It  is  true,  the  annulling  of  the  contract 


OCTOBER,  1845.  81 


Copltfy  ▼.  Barry  and  another. 


on  the  ground  of  fraud,  will  have  the  effect  to  confirm,  as  against 
the  defendants,  his  title  to  the  land  ^  but  the  gist  of  the  action 
is  the  cancelling  of  a  contract. 

The  defendants  then  pleaded  to  the  merits.  There  was  a 
verdict  for  the  plaintiff,  annulling  the  sale,  as  fraudulent,  and  for 
$400  damages,  and  the  defendants  appealed. 

From  the  evidence  in  the  record  we  have  not  found  it  difficult 
to  conclude,  that  one  of  the  defendants,  acting  for  both,  obtained 
the  conveyance  in  question  by  false  representations,  with  a 
knowledge  of  the  previous  rights  of  the  plaintiff.  It  is  not  ne- 
cessary to  recapitulate  the  evidence,  nor  to  go  into  any  detail  of 
the  facts. 

But  the  appellants  contend,  that  the  verdict  is  erroneous,  in 
not  deciding  as  between  the  defendants  and  their  warrantors. 
We  cannot  regard  the  Ratcliffs  as  warrantors  to  the  defendants. 
If  they  were  induced  to  assent  by  fraud  and  deception,  there 
was  no  valid  consent,  and  the  contract  of  sale,  from  which  the 
obligations  of  warranty  result,  never  existed  ;  or,  if  so,  has  been 
avoided  and  annulled  for  want  of  such  assent.  The  right  of  the 
defendants  to  recover  back  from  the  Ratcliffs,  what  was  really 
paid  on  such  a  contract,  may  well  be  questioned  under  the 
maxim,  ex  turpi  causa  non  oritur  actio;  but,  at  least,  under  the 
circumstances  disclosed  in  this  case,  there  was  no  warranty  in 
a  legal  sense. 

It  is  further  contended  thai  the  defendant.  Little,  not  being 
personally  cited,  was  improperly  ruled  to  answer,  and  that  the 
action  conld  only  be  brought  against  him  by  attaching  his  pro- 
perty. The  record  shows,  that  a  curator,  ad  hoc^  was  appointed, 
and  that  he  answered.  This  was  regular,  according  to  the  uni- 
form decisions  of  this  court. 

It  is  also  urged,  that  the  verdict  is  erroneous  in  giving  dam- 
ages to  the  amount  of  $400.  Upon  this  it  is  enough  to  say, 
that  it  was  a  proper  case  for  damages,  and  the  jury  was  compe- 
tent to  fix  their  amount.  The  conduct  of  the  defendant  was 
evidently  the  result  of  a  design  to  injure  the  plaintiff;  and  the 
trouble  and  expense  of  defending  and  vindicating  himself,  form  a 
good  ground  for  estimating  the  amount.  We  cannot  say  the 
damages  were  excessive. 

Judgment  affirmed. 
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Judith  A.  L.  Cuny  v.  James  Brown  and  another. 

Wbere  a  married  woman,  under  the  anlhorization  of  her  husband,  Mlb  a  tract  of 
]and,  retaining  a  mortgage  to  secure  the  payment  of  the  price,  and  by  the  same 
act,  without  any  pecuniary  consideration  personal  to  her,  agrees  to  give  priority 
to  a  mortgage  to  be  executed  by  her  vendee,  in  favor  of  a  third  person,  to  secure 
the  payment  of  a  sum,  a  part  of  which  was  a  debt  due  to  such  third  persoB  by 
her  husband,  the  purpose  of  the  contract  being  to  render  the  wife,  in  effect,  a 
surety  for  the  husband,  his  authorization  will  not  remove  the  disability  created 
by  art.  2412  of  the  Civil  Code,  nor  render  the  contract,  so  far  as  it  aceordb  a 
priority  to  the  second  mortgage,  valid.    C.  C.  1784. 

Any  obligation  contracted  by  a  married  woman,  by  which  she  subjects  her  pro- 
perty, though  but  to  a  certain  extent,  to  be  seized  and  sold  for  the  benefit  of  a 
creditor  of  her  husband,  is  prohibited,  though  her  obligation  be  not  co-extensive 
with  that  of  her  husband,  and  though  she  be  not  personally  bound.  C.  C. 
1784,  2412. 

After  the  plea  of  the  general  issue,  and  the  admission  of  evidence,  without  ob- 
jection, going  to  show  the  real  character  of  the  transaction,  it  is  too  late  to 
object  that  the  petition  sets  up  contradictory  grounds  of  action,  and  prays  for 
remedies  inconsistent  with  each  other. 

Appeal  from  the  District  Court  of  Rapides,  King^  J. 

BuLLARD,  J.  The  plaintiff,  who  is  the  wife  of  Stephen  E. 
Cuny,  being  co-proprietor  with  her  husband's  brother,  P.  M, 
Cuny,  of  a  tract  of  land  in  the  parish  of  Rapides,  sold  her  share 
to  the  latter  for  about  $35,000,  and  retained  a  mortgage  to  secure 
the  payment  of  the  price.  The  husband  assisted  her  in  the  act. 
In  the  same  act,  she  authorizes  her  vendee  to  mortgage  the  land 
to  James  Brown  to  secure  the  payment  of  about  {|48,000,  alleged 
to  be  due  by  him,  and  she  agrees  to  give  a  priority  to  such  mort- 
gage over  hers,  as  vendor.  The  principal  object  of  the  present 
action  against  Brown,  the  second  mortgagee,  is  to  annul  that 
mortgage  so  far  as  it  operates  to  her  prejudice,  and  to  be  relieved 
against  the  effect  of  her  agreement  to  accord  to  Brown  a  prefer* 
ence  over  hers  ;  on  the  ground,  that  a  part  of  the  debt  thus  se- 
cured, was  due  by  her  husband,  and  that  the  contract  is  null,  be- 
cause prohibited  by  law.  She  alleges,  in  her  petition  and  sup- 
plemental petition,  that  the  pretended  sale  to  P.  M.  Cuny,  and 
the  postponement  of  her  right  of  mortgage  in  favor  of  the  defen- 
dant Brown,  was  intended,  and  has  the  effect,  to  bind  her  as 
surety  for  her  said  husband,  to  the  amount  of  the  debt  due  by  him 
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to  Barke,  Watt  &  Co.,  which  was  included  in  the  mortgage  from 
Cany  to  Brown.  She  further  alleges,  that  she  was  not  duly  au- 
thorized to  enter  into  such  a  contract,  and  that  the  same  was,  as 
to  her,  without  consideration  and  roid. 

It  is  in  proof,  that  the  debt  due  by  Philip  M.  Cuny  to  Burke, 
Watt  &  Co.,  amounted  to  about  $42,000 :  that  S.  E.  Cuny,  the 
plaintiff's  husband,  owed  them,  at  the  same  time,  a  note  of  about 
$3000,  endorsed  by  Solibellas,  and  that  C.  I.  Cuny,  another  bro- 
ther, owed  about  $2600;  making  in  the  aggregate  about  the 
sum  of  $48,000,  for  which  the  new  mortgage  was  given  directly 
to  Brown  as  the  assignee  of  Burke,  Watt  &  Co.,  and  that  Burke, 
one  of  the  partners,  was  the  agent  of  Brown  in  effecting  the 
agreement.  There  is,  therefore,  no  doubt  on  our  minds  from  the 
evidence  in  the  record,  that  a  part  of  the  debt  secured  by  the 
mortgage  to  Brown  was  the  amount  due  by  Stephen  E.  Cuny, 
the  husband.  It  is  equally  clear,  that  there  was  no  consideration 
of  a  pecuniary  nature,  personal  to  the  plaintiff,  for  the  contract 
by  which  she  agreed  to  postpone  her  rights  to  those  of  Brown, 
as  the  transferee  of  Burke,  Watt  &  Co. 

In  the  progress  of  the  trial  the  plaintiff's  counsel  prayed  the 
court  to  instruct  the  jury,  that  if  from  the  evidence,  they  were 
satisfied  that  in  the  transaction  between  the  plaintiff  and  Philip 
M.  Cuny,  her  husband,  S.  E.  Cuny  had  an  interest  in  the  mat- 
ter which  conflicted  with  hers,  he  was  incapable  in  law  to  give 
his  consent  to  her  making  the  sale,  and  postponing  her  lien. 
But  the  court  instructed  the  jury,  on  the  contrary,  that  the  plain- 
tiff's husband  could  validly  authorize  his  wife  to  postpone  her 
mortgage,  although  he  might  have  an  interest  in  the  matter  which 
conflicted  with  hers.  To  this  charge  the  plaintiff's  counsel  took 
a  bill  of  exceptions,  which  brings  to  our  notice  the  most  impor- 
tant question  in  the  cause.  The  verdict  of  the  jury  under  that 
charge,  was  adverse  to  the  plaintiff,  and  she  appealed. 

We  think  the  court  erred  in  laying  down  the  law  in  such  broad 
terms.  Even  admitting  that  every  species,  or  degree,  of  interest 
in  the  husbaiid,  adverse  to  that  of  the  wife,  would  not  render  his 
authorization  to  her  to  contract,  invalid ;  yet  it  is  clear  that,  if 
that  interest  consists  in  giving  security  to  his  creditor  for  a  debt 
of  his  contracting,  at  the  expense  of  the  wife,  and  by  a  sacrifice 
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of  her  rights  for  his  benefit,  his  authorization  will  not  reniOYei 
the  disability  created  by  art.  2412  of  the  Code.  This  princi- 
ple does  not  rest  alone  upon  what  fell  from  the  court  in  the  much 
contested  case  of  Gasquet  v.  Dimitry  ;  it  is  expressly  sane* 
tioned  by  art.  1784  of  the  Code,  which  declares,  that  the  incapa- 
city of  the  wife  to  become  surety  for  the  husband's  debt  is  not 
cured  by  the  express  assent  of  the  husband.  The  Judge  ought, 
in  our  opinion,  to  have  instructed  the  jury,  that  if  the  purpose 
of  the  contract  was  to  render  the  wife,  in  effect,  surety  for  her 
husband's  debt,  his  authorization  did  not  render  her  contract 
valid. 

The  principal  question,  therefore,  which  the  case  presents  is, 
whether  the  plaintiff  did,  by  her  contract  -with  Philip  M.  Cuny, 
bind  herself  for  a  debt  of  her  husband's  contracting,  according  to 
a  just  interpretation  of  the  article  of  the  Ckxle  above  referred  to. 
In  the  case  of  Gasquet  v.  Dimitry ^  we  came  to  a  conclusion  to 
which  we  have  since  adheredi  and  which  we  still  regard  as  cor- 
rect, that,  although  the  obligation  contracted  by  the  wife  may 
not  be  co-extensive  with  that  of  the  debtor,  her  husband ;  al- 
though she  may  not  be  personally  boimd,  and  has  only  subjected 
her  property  to  a  certain  extent  to  be  seized  and  sold  for  the 
benefit  of  the  husband's  creditor,  such  contract  is  in  contravention 
of  the  prohibition  in  the  Coda  This  prohibition  ccuinot  be 
evaded  by  disguising  the  suretyship  under  the  specious  form  of 
some  other  contract,  which  the  wife  might  validly  contract.  We 
will  endeavor  to  look  through  such  disguises,  and  to  give  effect 
to  the  provisions  of  the  law  for  the  protection  of  the  rights  of 
married  women.  In  the  case  now  before  us,  the  sale  to  Philip 
M.  Cuny,  and  the  mortgage  to  Brown,  may  be  regarded  as  one 
transaction.  In  the  sale,  the  future  mortgage  was  contemplated 
and  authorized.  The  debt  to  be  secured  by  that  mortgage  was 
about  $6000  more  than  the  amount  due  by  Philip  M.  Cuny  to 
Burke,  Watt  ^  Co.  If  we  add  the  sum  due  by  the  husband,  and 
his  other  brother,  we  find  about  the  amount  of  the  mortgage. 
When  the  husband  was  first  applied  to,  to  authorize  his  wife  to 
contract,  he  refused.  The  agent  of  Brown,  one  of  the  partners 
of  the  house  of  Burke,  Watt  &,  Co.,  threatens  to  sue  him,  and  his 
accommodation  endorser,  on  his  note.    It  is  true  it  is  not  shown 
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that  thi«  threat  was  communicated  to  Stephen  E.  Cuny,  but'we 
find  him  shortly  after  in  possession  of  his  note,  cancelled,  and  he 
yields  his  assent  to  his  wife's  contracting.  There  is  no  evidence 
that  the  note  had  been  paid,  and  nemofacUe  prcRsu miter  dojiare. 
It  appears  evident  to  us,  that  the  amount  is  still  due  to  Brown, 
and  is  included  in  the  mortgage  given  by  P.  M.  Cuny,  to  which 
the  wife  yielded  her  right  of  prior  mortgage  and  privilege  as 
vendor.  The  power  of  attorney  from  Nicholson  to  Burke,  to  ac- 
cept the  mortgage,  speaks  only  of  a  debt  of  $45,000,  as  due  by 
P.  M.  Cuny,  and  the  sum  stated  in  the  mortgage  is  $48,761,  be- 
sides interest. 

Here,  then,  we  have  the  case  of  a  married  woman,  who  sells 
her  property  for  $33,000,  retains  a  mortgage  to  secure  the  pay- 
ment of  the  price,  and  at  the  same  time  agrees  to  permit  her  ven- 
dee to  mortgage  it  for  a  much  larger  amount  than  its  estimated 
value,  and  to  give  such  mortgage  a  priority  over  hers ;  and  that, 
without  any  pecuniary  consideration,  and  without  any  supposa- 
ble  motive,  unless  it  was  to  relieve  her  husband,  and  his  friend 
and  endorser,  from  the  importunity  of  his  creditor,  and  to  furnish, 
at  her  own  risk,  a  more  ample  security  for  the  payment  of  the 
debt  thus  due  by  her  husband. 

It  has  been  argued  by  the  counsel  for  the  appellee,  that  even 
if  we  suppose  the  debt  due  by  S.  E.  Cuny  to  have  formed  a  part 
of  the  price  for  which  the  wife  sold  her  land,  and  that  the  sum 
acknowledged  in  the  deed  to  have  been  paid  in  hand,  was,  in  fact, 
the  same  debt,  yet  nothing  in  law  prevents  the  wife  from  pay- 
ing her  husband's  debts,  and  that  the  counsel  for  the  defendants 
are  ignorant  of  any  law  of  Louisiana  which  could  either  au- 
thorize her  to  reclaim  the  money,  or  to  rescind  the  sale ;  and  he 
refers  to  the  case  of  Gasquet  v.  Dimitrj/,  Upon  looking  again 
into  that  case,  we  find  that  the  presiding  Judge,  who  expressed  the 
opinion  of  a  majority  of  the  court,  says :  "  Perhaps  she  may  sell 
her  mortgage  validly.  But  such  contracts  must  be  supposed  to 
be  made  for  her  own  beriefit,  or  for  the  mutual  benefit  of  herself 
and  husband,  by  which  she  calculates  on  gain.  Yet,  admitting 
these  contracts  to  be  completely  binding  on  her,  it  does  not  fol- 
low as  a  corollary,  that  she  could  give  her  property  in  payment 
of  the  debts  of  her  husband,  without  being  able  to  rescind  the 
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the  contract,"  <fcc.  9  Lju  600.  The  other  Judge,  then  composing 
a  part  of  the  majority,  and  who  is  the  organ  of  the  court  on  the 
present  occasion,  expressed  a  doubt  whether  a  wife,  who. should 
have  paid  her  husband's  debts,  would  not  be  entitled  to  the  con- 
dictio  indebUi,  and  cited  the  16th  law  of  the  1st  title  of  Po- 
thier's  Pandects,  to  show,  that  by  the  Roman  law,  the  wife  could, 
under  the  SenatusconsuUum  Velleianum,  recover  back  property 
sold  by  her  to  her  husband's  creditors,  in  discharge  of  his  debt. 

The  objection,  that  the  petition  sets  forth  contrary  grounds  of 
action,  and  seeks  remedies  inconsistent  with  each  other,  comes, 
we  think,  too  late  after  the  plea  of  the  general  issue,  and  the 
admission  of  evidence  without  objection,  going  to  show  the  real 
character  of  the  transaction.  Nor  can  the  defendants  contest  the 
title  of  the  plaintiff  in  this  suit.  His  own  right  rests  upon  the 
hypothesis,  that  the  land  was  the  paraphernal  property  of  Mrs. 
Cuny. 

Upon  the  whole,  we  conclude  that  the  plaintiff  is  entitled  to 
relief. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court,  be  reversed,  and  it  is  further  adjudged  and  de- 
creed, that  so  much  of  the  contract  between  P.  M.  Cuny  and 
James  Brown  and  the  plaintiff,  as  accords  to  the  mortgage  in  fa- 
vor of  Brown  a  priority  and  preference  over  that  of  the  plaintiff, 
Judith  A.  L.,  wife  of  S.  E.  Cuny,  be  rescinded  and  annulled ; 
and  that  her  prior  mortgage  be  reinstated  as  if  no  renunciation 
had  taken  place;  and  that  the  appellees  pay  the  costs  of  this  ap- 
peal, and  of  the  court  below. 

Thomas  and  Flitit,  for  the  appellant. 

Dunbar,  tfyams  and  Elgee,  for  the  defendants. 


Same  Case. — Application  for  a  Re-hearing. 

A  married  woman,  under  the  authorization  of  her  hnsband,  sold  a  tract  of  land, 
retaining  a  mortgage  to  secure  the  price,  and  agreed,  without  any  pecuniary 
consideration  personal  to  herself,  to  give  priority  to  a  mortgage  to  be  executed 
by  her  yendee  in  fayor  of  a  third  person,  to  secure  a  sum,  part  of  which  con- 
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stated  of  a  debt  due  to  the  latter  from  her  hneband.  In  an  action  by  the  wife 
to  rescind  so  moch  of  the  contract  as  gives  priority  to  the  second  mmigage  over 
her  own  :  Held,  that  as  the  hnsband  could  not  aathorize  his  wife  to  make  a 
contract  by  which  she  bonnd  her  property  for  his  debt,  the  contract  mnst 
be  rescinded,  so  far  as  it  accords  a  priority  to  the  second  mortgage,  though  the 
debt  dne  by  the  husband,  formed  but  a  part  of  the  sum  for  which  the  second 
mortgage  was  executed.  Per  Ounaffi  .•  The  consent  of  the  husband  cannot 
be  divided :  nan  anutai,  that  he  would  have  assented  to  the  gratuitous  surren- 
der of  his  wife's  right  bat  upon  condition  of  securing  the  debt  due  by  him,  nor 
that  the  second  mortgagee  wonld  have  accepted  the  mortgage  without  a  priority 
as  to  the  whole  sum. 

The  counsel  for  the  defendants  prayed  for  a  re-hearing  in  this 
case. 

BuLLARD,  J.  A  re-hearing  has  been  asked  for  in  this  case, 
upon  the  ground,  that  in  admitting  the  principle  adopted  by  the 
court,  that  the  husband  could  not  validly  authorize  his  wife  to 
contract,  when  such  contract  involves  her  as  a  surety  for  his 
debts,  yet  that  as  it  appears  that  only  a  small  part  of  the  debt  to 
Brown,  was  in  fact  the  debt  of  the  husband,  she  ought  to  be 
bound  for  the  balance.  But  we  are  of  opinion  that  the  husband's 
consent  cannot  be  divided ;  non  constat^  that  Brown  would  have 
accepted  a  mortgage  without  such  priority  as  to  the  whole  of 
the  debt,  nor  that  Stephen  E.  Cuny  would  have  consented  to  his 
wife's  gratuitous  surrender  of  her  whole  right  in  favor  of  his 
brother  alone. 

The  re-hearing  must,  therefore,  be  refused }  but  it  has  been 
suggested  to  us  that  the  judgment,  as  between  Mrs.  Cuny  and 
Philip  M.  Cuny,  is  not  sufficiently  explicit ;  we  therefore  amend 
it  as  follows : 

And  it  is  further  decreed,  that  Judith  A.  Lw  Cuny  recover  of 
Philip  H.  Cuny,  the  balance  stated  in  the  petition  to  be  due  upon 
her  bond,  with  interest  at  ten  per  cent ;  and  that  the  mortgaged 
premises  be  seized  and  sold  to  satisfy  the  same,  with  costs  in  both 
courts. 
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Kmily  Jane  Miller  v.  Ebenezer  Miller,  Tutor- 

Ad  admission  of  the  genuinenera  of  the  eignatures  to  vouchers  filed  by  the  curator 
of  a  succeBsioD  in  support  of  bis  accounti  dispenses  with  any  other  proof  of  the 
payments  claimed  by  him  ;  but  where  such  payments  are  made,  without  any  or- 
der of  court,  the  curator  must  show  that  the  debts  were  really  due  by  the  suc- 
cession, or  he  will  not  be  entitled  to  credit  for  the  amounts  so  paid. 

Appeal  from  the  Court  of  Probates  of  Concordia,  Mc  Whor- 
ter,  J. 

Simon,  J.  The  plaintiff  seeks  to  compel  the  defendant,  who 
was  her  tutor,  to  render  an  account  of  the  administration  of  her 
estate,  and  to  pay  her  the  balance  which  may  be  due  on  the  ren- 
dition of  said  account. 

The  defendant  answered  by  alleging  that  the  plaintiff  is  the 
grand-daughter  of  Robert  Miller,  Sen.,  who  died  in  1822,  and  of 
Sarah  Miller,  who  died  in  183U ;  that  of  their  marriage  there 
were  six  children,  one  of  whom  was  Mary  Miller,  the  mother  of 
the  plaintiff,  who  is  admitted  to  be  her  only  child  and  heir. 
That  defendant  and  James  Miller  were  duly  appointed  curators 
of  the  succession  of  Robert  Miller  their  father,  and  administered 
it  as  such.  That  in  1839,  defendant  was  appointed  tutor  of 
the  plaintiff.  That  no  property  whatever  has  come  into  the 
possession  of  defendant  as  tutor,  except  such  as  has  proceeded 
from  her  interest  in  the  successions  of  her  grandfather,  and 
mother.  That  all  the  property  in  the  possession  of  Robert  Mil* 
ler,  Sen.,  at  his  death,  was  community  property,  between  him 
and  his  wife,  who  survived  him,  and  that  said  community  was 
accepted  by  the  latter. 

The  defendant  further  proceeds  to  render  an  account  of  the 
estates  of  the  plaintiff's  ancestors,  based  upon  a  statement  of  the 
property  in  community  between  the  spouses  as  per  inventory 
and  appraisement ;  of  the  proceeds  of  the  probate  saleof  a  partof 
said  property,  received  by  the  curators ;  of  the  debts  and  charges 
upon  said  community,  as  paid  by  the  curators ;  of  the  property 
inventoried  and  appraised  as  belonging  to  the  succession  of  Sarah 
Miller  deceased ;  and  of  the  debts  and  charges  upon  the  succes- 
sion of  the  said  Sarah.  He  accordingly  files  a  detailed  account 
of  both  successions.    He  appears  to  have  had  in  his  hands  a  sum 
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of  $2455  belonging  to  the  first  succession,  and  to  have  paid  the 
\  debts  thereof  to  the  amount  of  $3802  99,  leaving  a  balance  iu 

I  his  favor  of  $1347  99 ;  and  the  sum  of  $8999,  is  shown  to  have 

been  the  proceeds  of  the  probate  sale  of  the  property  belonging 
to  the  second  succession.  He  deducts  from  said  sum  the  balance 
due  him  by  the  estate  of  the  husband,  and  the  interest  accruing 
thereon  from  1823  to  1839,  at  five  per  cent  per  annum ;  deducts 
also  the  funeral  expenses  and  legal  expenditures,  and  adding  to 
his  credit  a  sum  of  $9373  34,  as  being  the  amount  due  him  by 
bis  mother's  succession,  for  her  alimony,  maintenance  and  sup- 
port, up  to  the  time  of  her  death,  he  fixes  the  balance  due  him  by 
his  said  mother's  estate  at  the  sum  of  $3304  48,  one-fourth  of 
which  he  says,  is  due  to  him  by  the  plaintifi*,  and  for  which  he 
prays  judgment  against  her,  and  that  his  account  so  rendered  be 
homologated  and  confirmed. 

This  account  was  opposed  by  the  plaintiff  as  being  inadmissi- 
ble and  incorrect,  except  with  regard  to  two  items ;  and  the  op- 
ponent, disputing  every  article  in  said  account,  as  being  debts 
paid  without  authority,  and  in  the  defendant's  own  wrong,  avers^ 
that  the  charge  by  him  made  for  alimony  is  unreasonable,  ex- 
orbitant and  illegal,  and  prays,  that  the  account  be  rejected  as  to 
the  part  of  it  entitled  '^passive  mass"  except  the  two  items  admit- 
ted ;  and  she  claims  judgment  against  her  tutor  for  the  amount 
of  her  portions  in  her  ancestors'  estates,  &c. 

The  Judge,  a  quoj  after  investigating  the  several  matters  in  dis- 
pute between  the  parties  under  the  pleadings  and  the  evidence, 
and  giving  an  elaborate  opinion  upon  their  respective  rights,  fixed 
the  amount  diie  by  the  defendant  to  the  plaintiff,  at  the  sum  of 
$2411  91,  and  gave  judgment  in  her  favor  for  said  amoimt ;  and 
froo)  said  judgment)  the  defendant  has  appealed. 

The  only  evidence  which  the  record  contains  in  relation  to 
the  value  of  the  successions  of  the  plaintifi''s  ancestors,  results 
from  the  admissions  found  in  the  defendant's  account,  except, 
however,  that  a  statement  of  the  sales  made  in  1823  at  the  re- 
quest of  the  curators  of  Robert  Miller's  estate,  was  produced  on 
the  trial,  showing  that  the  said  sales  amounted  to  $1767 ;  and  it 
results  from  said  defendants'  accounts,  that  he  considers  himself 
bound  to  acGOOnt  to  the  heirs  of  Robert  and  Sarah  Miller,  for  the 
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entire  sum  of  $ll,454,  as  having  come  into  hi»  hands  a»  curator 

and  administrator  of  the  two  successions.    His  curatorship  of  the 

estate  of  Robert  Miller,  Sen.,  is  shown  by  the  letters  of  appoint- 

ment  produced  on  the  trial,  and  the  defendant  does  not  deny  that  | 

the  amount  of  $3466  was  in  his  hands  as  proceeding  from  the  | 

isales,  and  other  credits  of  the  estate  of  the  plaintiff's  grandfather. 

Now,  it  was  admitted  on  the  trial  below,  that  the  signatures  to 
the  vouchers  filed  in  support  of  the  defendant's  account,  were 
genuine  ;  but  such  admission  was  no  proof  of  the  existence  of  the 
debts  paid,  but  only  of  the  payments  which  were  made  ;  and  it 
was  clearly  incumbent  upon  the  defendant  to  show,  that  the  sums 
by  him  expended,  were  really  due  by  the  succession  under  his 
administration,  as  curator.  Without  such  proof,  his  account  as 
such,  before  the  Court  of  Probates,  could  not  have  been  homolo- 
gated, unless  it  was  shown  that  the  payments  had  been  previ* 
ously  ordered  by  the  court ;  in  which  last  case,  the  vouchers  by 
him  filed,  would  undoubtedly  make  prima  facie  evidence,  at 
least,  of  their  correctness.  But  here  the  defendant  has  never  ren- 
dered any  account  as  curator ;  the  debts  by  him  paid  were  not  or- 
dered to  be  paid  by  the  Probate  Judge,  (Oiv.  Code,  art.  1168, 1169, 
1172,  1173,)  and  we  are  not  ready  to  say  that  he  should  now,  in 
a  suit  brought  against  him  by  one  of  the  heirs  for  an  account  of 
his  administration,  be  allowed  the  credits  by  him  claimed,  on 
simply  proving  that  the  signatures  to  the  vouchers  produced  are 
genuine.  The  case  relied  on  from  3  La.  623,  is  not  adverse  to 
this  doctrine.  This  court  says  in  that  case :  "  that  the  order  of 
the  Judge  for  the  payment  of  the  debts  of  the  succession,  is  to  se- 
cure the  rights  of  the  creditors,  if  the  succession  should  prove  in- 
solvent ;  but  that  the  heirs  have  no  cause  of  complaint,  if  a  just 
debt  be  paid.^  This  is  true ;  but  it  does  not  dispense  with  the 
proof  that  the  debts  paid  were  justly  due ;  and  as,  without  such 
proof,  it  would  be  impossible  to  decide  whether  such  debts  are 
just  or  not,  it  is  obvious  that  the  simple  production  of  the 
vouchers,  with  evidence  of  the  genuineness  of  the  signatures, 
must  be  insufficient. 

Under  this  view  of  the  question,  we  have  carefully  examined 
the  evidence  adduced  in  support  of  the  defendant's  account,  and  the 
admissions  made  on  the  trial  below,  and  have  come  to  the  con- 
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elusion,  that  instead  of  the  sum  of  $1806  46,  for  which  he  was 
credited  in  the  judgment  appealed  from,  he  is  really  entitled  to 
the  sam  ef  $2962  76,  which  is  the  aggregate  amount  of  all  the 
sums  be  has  shown  to  have  paid  for  the  two  successions,  in- 
cluding his  commissions,  and  that  the  judgment  complained  of 
must  be  corrected  accordingly. 

With  regard  to  the  amount  claimed  for  alimony,  we  think  the 
Judge,  a  quoj  did  not  err  in  rejecting  it.  From  the  defendant's 
own  showing,  it  is  established  that  his  mother  possessed  an  es- 
tate worth  about  $9000,  which  was  in  her  possession  whilst  she 
lired  at  the  defendant's.  That  estate  was  undoubtedly  sufficient 
to  support  an  old  lady  living  with  one  of  her  children,  who  must 
have  bad  the  control  of  her  property ;  and  it  would  seem  strange 
indeed,  if  we  were  to  allow  hiifi  to  keep  the  whole  of  her  estate  as 
a  compensation  for  those  filial  duties  which  he  was  bound  to  ful- 
fil, particularly  when  he  has  not  attempted  by  any  legal  proof, 
to  account  for  the  manner  in  which  she  may  have  disposed  of  her 
yearly  revenue  proceeding  from  her  property.  It  is  pretended 
that  the  evidence  proves  that  she  was  infirm  and  diseased  in  her 
old  age,  and  that  it  was  necessary  to  employ  physicians  who  at- 
tended her;  but  no  physician's  bill  is  produced,  and  if  any  was 
paid,  who  paid  them?  The  evidence  on  this  subject  is  very 
vague  and  unsatisfactory.  The  defendant's  claim  is  based  upon 
conjectures  as  to  the  value  of  his  mother's  wants  and  necessaries ; 
and  we  agree  with  the  Judge,  a  qtio,  that  the  idea  is  truly  absurd, 
that  an  old  woman,  in  the  possession  of  an  estate  worth  nine  thou- 
sand dollars,  should  need  alimony.  The  claim  was  properly  re- 
jected. 

Upon  the  whole,  fixing  the  amount  which  the  defendant  re- 
cognizes himself  to  be  bound  to  account  for,  at  the  sum  of  $11,454, 
and  deducting  therefrom  the  amount  of  the  credits  to  which  he 
is  entitled,  say  $2962  77,  there  remains  a  balance  in  favor  of  the 
succession,  of  $8491  24,  to  one-fifth  of  which  the  plaintiff  has 
esUbiished  her  clear  right,  (there  being  five  heirs  instead  of  four») 
and  our  judgment  must  be  rendered  accordingly. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
CJourt  of  Probates  be  annulled ;  and  it  is  ordered  and  decreed,  that 
the  plaintiff  do  recover  of  the  defendant,  the  sum  of  sixteen  hundred 
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and  ninety-eight  dollars  and  twenty-five  cents,  with  legal  inter- 
est per  annum  thereon  from  the  date  of  the  judgment  until  paid ; 
and  that  said  plaintiff  be  allowed  to  exercise  her  legal  mortgage 
on  the  property  of  the  said  defendant,  from  the  date  of  his  ap- 
pointment as  her  tutor,  for  the  satisfaction  of  the  present  judg- 
ment. The  costs  in  this  court  to  be  borne  by  the  plaintiff  and 
appellee ;  and  those  in  the  lower  court  to  be  paid  by  the  de- 
fendant and  appellant. 

P.  H.  Farrar,  for  the  plaintiff. 

Stacy  and  Sparrow^  for  the  appellant. 


Warren  Opfutt  v.  Honore  P.  Moranct. 

Where  a  purchaser  promues  in  a  written  memorandam  signed  by  him,  to  pay  the 
price  "by  acceptance  and  note,"  the  vendor  most  prove  a  demand  of  such 
acceptance  and  notei  to  entitle  him  to  recover  in  an  action  on  the  memoran- 
dum for  the  price  in  money. 

Appeal  from  the  District  Court  of  Carroll,  Curry ,  J. 

BuLLARD,  J.  This  suit  was  instituted  on  the  following  in- 
strument of  writing :  "  I  have  bought  of  Mr.  W.  Offutt  a  boy 
named  Cyrus,  for  which  I  promise  to  pay  him  seven  hundred 
and  fifty  dollars  by  acceptance  and  note.    December  I4th,  1834. 

"H.  P.  Morancy." 

The  answer  of  the  defendant  denies  all  the  allegations  of  the 
petition,  except  such  as  are  admitted ;  and  he  further  says,  that 
at  or  about  the  date  of  the  instrument  sued  on,  he  made  a  con- 
tract with  the  plaintiff  to  purchase  of  him  twenty  slaves,  for  the 
sum  of  twenty  thousand  dollars,  payable  in  the  notes  of  Philip 
Maher,  endorsed  by  him,  (Morancy,)  and,  in  his  drafts  on  a  mer- 
cantile firm  in  Natchez  or  New  Orleans.  Ten  of  the  slaves  were 
delivered  according  to  the  contract,  and  paid  for  in  a  note  of 
Maher,  and  a  draft  on  the  designated  firm,  and  the  other  ten 
were  to  be  delivered  whenever  he,  defendant,  should  call  oa 
plaintiff  for  them.  He  says  he  did  call  on  plaintiff,  by  his  agent, 
for  the  slaves,  and  tendered  him  the  note  of  Maher,  and  the  draft 
for  the  requisite  amount,  when  plaintiff  neglected  and  refused  to 
deliver  him  the  slaves  sold  to  him,  without  any  reason  or  cause. 
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whereby  he  saffered  damage  to  the  amount  of  $5000.  He  fur- 
ther says,  that  as  to  the  slave  Cyrus,  he  agreed  to  purchase  him 
for  the  price  mentioned,  and  he  was  to  be  paid  for  with  the  other 
ten  slaves,  in  the  note  of  Maher,  and  the  accepted  draft  of  the 
firm  named.  The  defendant,  therefore,  prays  for  judgment  in 
reconvention  for  the  damages  claimed ;  and  asks,  that  a  sufficient 
portion  of  such  damages  be  applied  to  the  extinguishment  of  the 
price  of  the  slave  Cyrus,  and  that,  for  the  remainder,  he  have  ex- 
ecution. He  also  says,  that  he  has  never  been  put  in  default  by 
plaintiff  as  to  the  note  and  acceptance  he  was  to  give  for  said 
slave  Cyrus,  wherefore  the  plaintiff  is  not  entitled  to  recover. 

The  execation  of  the  instrument  sued  on  is  admitted.  It  is 
proved,  that  the  plaintiff  did  contract  to  sell  to  the  defendant 
twenty  slaves  for  the  price  of  $20,000,  payable  in  the  notes  of 
Maher,  and  the  accepted  drafts  on  Burke,  Watt  &,  Co.  Ten  of 
the  slaves  were  delivered  at  the  time  of  the  contract,  in  Decem- 
ber, 1834 ;  the  other  ten  were  to  be  delivered  whenever  defend- 
ant called  for  them.  The  contract  was  made  in  Mississippi,  by 
parol  agreement,  in  which  state  it  is  proved  that  slaves  were 
personal  property,  and  parol  contracts  relating  to  them  legal 
In  January,  1836,  an  agent  of  the  defendant  called  on  the  plain- 
tiff for  the  ten  slaves  ;  tendered  him  the  note  of  Maher,  and  a 
draft  on  Burke,  Watt  6c,  Co.,  for  a  sum  more  than  sufficient  to 
pay  for  them  and  the  slave  Cyrus.  The  plaintiff  looked  at  the 
note  and  draft,  said  they  were  all  right,  or,  at  least,  made  no  ob- 
jection to  them ;  but  said,  that  he  then  did  not  have  the  slaves  to 
deliver,  and  further,  that  he  was  to  have  until  the  10th  of  Feb- 
ruary following  to  deliver  them.  He  never  has  delivered  the 
slaves,  nor  offered  to  do  so.  It  is  proved  that,  when  this  de- 
mand was  made  by  the  agent  of  the  defendant,  slaves  were 
rising  in  price  rapidly ;  that  in  the  course  of  that  year,  such 
slaves  as  j^aintiff  was  to  deliver  to  defendant  were  sold  at  from 
$200  to  $500  the  pair,  more  than  the  price  stipulated.  That  the 
plaintiff  was  a  dealer  or  trader  in  slaves,  and  that  his  business 
was  to  buy  and  sell  for  a  profit.  The  defendant  is  a  planter,  and 
did  not  contract  for  the  slaves  to  sell  again,  but  to  employ  them 
on  his  plantaticm.  It  is  not  shown  that  he  suffered  any  loss  by 
not  getting  the  slaves ;  that  he  was  embarrassed  in  bis  planting 
operations ;  that  he  lost  any  profits,  or  was  obliged  to  purchase 
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Other  slaves  at  a  higher  price;  nor  is  it  shown  that  the  plaintiff 
had  at  any  time  such  slaves  as  he  had  engaged  to  deliver  in  his 
possession,  and  sold  them  at  a  higher  price  to  some  other  per- 
son. When  the  agent  of  the  defendant  demanded  the  ten  slaves 
of  plaintiff,  two  or  three  persons  were  present ;  but  one  witness, 
it  is  proved,  is  sufficient  in  Mississippi  to  prove  such  a  fact.  The 
contract  was  made  in  that  state,  and  was  to  be  executed  there, 
the  plaintiff  being  a  resident  of  the  same. 

The  plaintiff  had  a  judgment  for  seven  hundred  and  fifty  dolr 
Jars,  with  legal  interest  from  judicial  demand,  and  the  defendant 
has  appealed. 

The  defendant  contends,  that  he  is  not  liable  on  the  written 
instrument  to  pay  for  the  slave  Cyrus,  until  he  has  been  legally 
put  in  delay,  by  a  demand  to  execute  the  note  or  draft  agreed  to 
be  given  for  him. 

It  appears  to  us  quite  clear,  &at  the  expression  in  the  contract, 
<'  by  acceptance  and  note,"  connects  this  transaction  for  the  sale 
of  Cynis,  with  the  contract  shown  to  have  existed  for  the  sale 
and  delivery  of  twenty  slaves,  and  that  the  note  or  acceptance 
was  to  be  of  the  same  description.  This  is,  indeed,  expressly 
sworn  to  by  a  witness  who  testifies  that  Cyrus  was  to  be  taken 
at  a  reduced  price,  he  not  answering  the  description,  and  was  to 
be  paid  for  with  the  remaining  ten  not  delivered.  The  action  is 
brought  for  the  price  in  money,  without  any  allegation  or  proof 
that  any  demand  had  been  previously  made  for  the  note  or  ac- 
ceptance. If,  on  the  day  after  the  date  of  that  memorandum, 
the  plaintiff  could  not  have  maintained  this  action,  without  a  pre- 
vious demand,  neither  can  he  now.  Nothing  has  since  occurred, 
so  far  as  the  record  shows,  to  authorize  such  recovery.  He  can- 
not be  permitted  to  separate  the  agreement  relative  to  Cyrus,  from 
the  entire  contract  relative  to  the  sale  of  twenty  slaves,  to  be 
paid  for  together  and  in  the  same  manner. 

This  view  of  the  case  renders  it  unnecessary  to  inquire  into 
the  question  of  damages  as  claimed  in  reconvention.  That  claim 
is  reserved  to  the  defendant. 

The  judgment  of  the  District  Court  is,  therefore,  reversed,  and 
oius  is  for  the  defendant,  as  in  case  of  nonsuit,  with  costs  in 
both  courts. 
Stockton^  Steele^  and  Dunlap,  for  the  plaintiff. 
Bemiss,  Stacy^  and  Sparrow^  for  the  appellant. 
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Samuel  G.  Fisher  v*  Nathaniel  Moore. 

Wbers  an  appallant  urgm  as  a  g^roaiid  for  nvenang  a  jodgment,  that  the  attoniey 
by  wbom  tbe  case  wai  coadneted  on  fids  behaif  in  the  court  below  had  no  au- 
thority to  represent  him,  the  allegation  must  be  supported  by  afiidavit,  or  it  will 
not  be  noticed. 

A  declaration  by  the  vendor  In  an  act  of  tele  tout  »eing  ffrivi,  that  the  price  had 
been  paid,  is  not  proof  of  payment  against  third  persons. 

Whare  an  act  of  sale  is  attacked  liy  a  creditor  of  the  vendor  as  simniated,  on  the 
ground  that  no  price  was  paid,  proof  of  payment  of  the  price  is  on  the  party  in- 
terested to  maintain  the  sale.    The  creditor  cannot  be  required  to  prove  a  nega- 

tlTO. 

Thoagh  a  creditor  oannot  treat  a  conveyance  of  real  estate  by  his  debtor,  alleged 
-  to  be  frandnient,  as  nnUt  and  sehte  under  a  Ji  /a.  the  property  in  the  hands  of  his 
(  vendee ;  yet  if  the  latter  do  not  enjoin  the  proceedings,  but  permits  the  sheriff 
to  seize  and  sell  the  property  as  still  belonging  to  his  vendor,  and  afterwards  sues 
the  purchaser  at  the  sheriff's  sale  to  annul  the  sale  and  cause  himself  to  be  de- 
clared the  owner  of  the  property,  the  creditor,  cited  in  warranty,  may  plead  by 
way  of  exception*  whatei^r  be  might  liav«  urged  in  a  direct  action  to  annul  th« 
fifst  sale. 

Appeal  from  the  District  Court  of  Claiborne,  King,  J. 

MoRPHY,  J.  The  petitioner  claims  to  be  the  owner  of  a 
house  and  lot  in  the  possession  of  the  defendant,  under  a  pur- 
chase made  from  his  brother,  Miers  Fisher,  on  the  20th  of  Janu- 
ary, 1842.  He  alleges  that  subsequent  to  his  purchase,  David  C. 
Pratt,  Sheriff  of  the  parish  of  Claiborne,  by  virtue  of  a  pretended 
execution  in  favor  of  W.  &  J,  Gasquet  &  Co.,  against  said  Miers 
Fisher,  did,  on  the  2d  of  July,  1842,  sell  the  said  property  to  the 
defendant,  who  has  ever  since  been  in  possession  thereof,  and 
claims  to  hold  it  under  said  sale.  He  alleges  that  this  sale  is  il- 
legal and  invalid ;  that  Gasquet  &  Co.,  the  plaintiffs  in  execution, 
had  no  right  to  have  the  property  seized  and  sold ;  but  that,  if 
they  had  a  lien  or  mortgage  upon  it,  they  should  have  brought 
against  him  an  hypothecary  action,  and  thus  afforded  him  an  ap- 
portunity  of  contesting  their  right  or  claim.  He  prays  that  the 
sheriff 's  sale  be  declared  null  and  void ;  that  he  be  decreed  to  be 
the  rightful  owner  of  the  property ;  and  be  allowed  to  recover 
from  the  defendant  two  hundred  and  fifty  dollars,  as  damages  for 
the  occupation  of  the  premises  from  the  day  of  the  sale.  The 
defendant,  after  a  general  denial,  avers  that  be  bought  the  pro- 
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perty  sued  for,  at  a  sheriff 's  sale,  on  the  2d  July,  1842,  and  gave  for 
it  a  twelve-months  bond  for  eight  hundred  dollars,  with  George  W. 
Thompson  as  his  surety,  and  that  it  was  sold  as  the  property  of 
Miers  Fisher,  to  satisfy  a  judgment  of  Wm.  <fc  J.  Gasquet  against 
him.  He  prays  that  Miers  Fisher,  and  Wm.  &  J.  Gasquet  &,  Oo., 
be  cited  in  warranty ;  that  his  bond  for  $800  be  cancelled,  and 
that  hehave  judgmentover,against  his  warrantors, for  suchamount 
as  he  may  be  decreed  to  pay.  Miers  Fisher  answers,  that  since 
the  institution  of  this  suit,  he  has  been  declared  a  bankrupt  by  a 
decree  of  the  District  Court  of  the  United  States,  for  the  Western 
District  of  Louisiana,  and  excepts  to  the  jurisdiction  of  the  court 
so  far  as  he  is  concerned.  W.  6c  J.  Gasquet  &  Co.,  the  other 
warrantors,  answering  in  their  turn,  say,  that  they  deny  the  alle- 
gations of  the  petition,  and  will  require  strict  proof  thereof;  that 
under  a  judgment  obtained  by  them  against  Miers  Fisher  and 
Charles  H.  Teeder,  they  had  the  property  In  question  seized  and 
sold  as  belonging  to  the  former,  without  any  notice  of  any  out- 
standing title,  if  there  be  any ;  that  their  mortgage  was  recorded 
long  before  plaintiff  alleges  to  have  acquired  title.  They  aver 
that  the  sale  under  which  he  claims,  is  a  fraudulent  transaction  : 
deny  that  possession  of  the  premises  was  ever  given  to  the  plain- 
tiff before  the  sheriff's  sale,  or  that  the  consideration  expressed 
in  the  deed  of  conveyance  to  plaintiff,  to  be  cash  in  hand  receiv- 
ed, was  ever  paid,  or  any  part  thereof.  They  further  allege  col- 
lusion and  fraud  between  the  plaintiff  and  his  brother  Miers 
Fisher,  who  was  then  insolvent,  require  strict  proof  of  the  pay- 
ment of  the  purchase  money,  and  pray  for  a  trial  by  jury.  This 
answer  which  was  signed  by  McGuire  and  Bay,  as  the  attorneys 
of  W.  &;  J.  Gasquet  &  Co.,  was  filed  on  the  21st  of  October, 
1843.  On  the  26th  of  the  same  month,  another  answer,  contain- 
ing only  a  general  denial,  appears  to  have  been  filed  in  the  name 
of  the  same  parties,  and  is  signed  by  D.  L.  Evans,  as  their  attor- 
ney at  law.  There  was  a  judgment  below,  annulling  the  she- 
riff's sale  to  the  defendant,  and  decreeing  the  property  claimed 
to  the  plaintiff,  together  with  $187  60,  for  rent ;  and  judgment 
-was  further  rendered  against  the  warrantors,  Gasquet  &,  Co.,  in 
favor  of  the  defendant,  cancelling  bis  bond  of  $800,  and  allow- 
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ing  him  $187  50,  for  the  rent  of  the  property.    W.  &  J.  Gas- 
quet  &,  Co.,  have  appealed. 

It  has  been  urged  in  this  court,  on  the  part  of  the  warrantors 
and  appellants,  that  after  their  counsel,  McGuire  and  Ray,  had 
left  the  court,  a  second  answer  was  filed  by  D.  L.  Evans,  with- 
out any  authority  to  represent  them  ;  that  their  case  was  tried 
without  being  set  for  trial ;  and  that,  although  they  had  prayed 
for  a  jury^  none  was  empannelled  ;  that  Miers  Fisher,  the  plain- 
tiflf  *s  brother,  who  was  a  party  to  the  suit,  and  chained  with  col- 
lusion, was  permitted  to  be  sworn  as  a  witness ;  and  that  a  great 
part  of  the  evidence  in  the  case,  consists  of  admissions  stated  by 
the  clerk  to  have  been  made  by  all  the  parties,  when  they,  the 
warrantors,  were  not  present,  either  in  person,  or  by  their  counsel, 
McGuire  and  Ray :  and  that,  therefore,  all  the  proceedings  are 
null  and  void.  This  court  has  repeatedly  said  that  an  allegation 
that  an  attorney  at  law  is  not  duly  authorized  to  appear  in  a  suit, 
will  not  be  noticed,  unless  supported  by  affidavit.  9  Martin,  88. 
10  lb.  638.  4  Robinson,  23.  Had  the  authority  of  the  attorney, 
who  appears  to  have  managed  the  case  below  on  the  part  of  the 
vrarrantOTs,  been  thus  disavowed,  the  facts  alleged  would  have 
alone  sufficed  to  induce  us  to  remand  the  case,  without  examin- 
ing it  on  its  merits ;  but  no  affidavit  of  the  party  has  been  offered, 
even  in  this  court,  where  perhaps,  under  the  circumstances,  it 
might  have  been  noticed.  We  cannot,  therefore,  consider  the 
suit  as  having  been  conducted  by  an  attorney  not  authorized  to 
appear  in  it  by  the  appellants,  although  the  facts  alleged  and  ex- 
hibited by  the  record,  seem  to  give  some  probability  to  the  alle- 
gation made  in  this  court. 

On  the  merits,  the  record  shows  that  on  the  20th  of  January, 
1842,  Miers  Fisher  executed  to  his  brother  S.  G.  Fisher,  a  sale 
oi  the  property  in  dispute,  under  private  signature,  for  the  sum  of 
$2000,  which  he  acknowledged  to  have  received  in  cash.  The 
plaintiff  was  then  living  in  Mobile,  and  the  deed  was  accepted 
for  him  by  Edward  R.  Olcott,  who  signed  it  as  his  agent.  It  is' 
not  pretended  that  he  had  then  any  authority  to  buy  real  pro- 
perty for  the  plaintiff;  but,  on  the  fourth  of  February  following, 
we  find  the  latter  executing  to  him  a  power  of  attorney,  in  which, 
in  general  terms,  he  confirms  all  and  every  acceptance  of  title 
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to  real  estate,  situated  in  the  parish  of  Claiborne,  which,  in  his 
name,  or  for  him,  the  said  Edward  R.  Olcott,  may  have  previously 
made.  The  sale  was  recorded  in  the  office  of  the  Parish  Judge, 
on  the  21st  of  February,  1842.  Miers  Fisher,  who  was  sworn 
as  a  witness,  testified  that  the  defendant  N.  Moore,  occupied  the 
house  he  sold  to  his  brother,  as  the  tenant  of  the  latter,  from  the 
time  of  the  sale,  and  agreed  to  pay  $150,  per  annum.  No  evi- 
dence whatever  is  to  be  found  in  the  record,  of  the  payment  of 
the  price  mentioned  in  the  sale  between  the  plaintiff  and  bis  bTQ- 
ther,  notwithstanding  the  charge  of  fraud  and  collusion  made 
against  them,  and  the  denial  of  any  such  payment  having  ever 
been  made ;  nor  is  it  shown,  that  Miers  Fisher  owned  at  the  time, 
any  other  properly  than  that  conveyed  to  the  plaintiff.  It  ap- 
pears to  us,  that,  under  the  circumstances  and  pleadings  of  this 
case,  the  plaintifi  was  bound  to  show  the  reality  of  the  sale. 
The  declaration  in  the  act  under  private  signature  makes  no 
proof  of  the  payment  of  the  price  in  a  case  like  the  present ; 
and  the  creditor,  who  attacks  a  sale  as  simulated,  on  the  ground 
that  no  price  has  been  paid,  cannot  be  required  to  prove  a  nega- 
tive. But  it  is  contended,  on  the  part  of  the  plaintiff,  that  a  cre- 
ditor cannot  treat  the  conveyance  of  his  debtor  as  null  and  fraudr 
ulent,  and  seize  the  property  in  the  hands  of  his  vendee.  This 
is  true ;  and  had  the  plaintiff  enjoined  the  proceedings  under 
which  Gasquet  &  Co..  were  proceeding  to  sell  the  property,  they 
would  have  had  to  resort  to  a  direct  action,  to  annul  the  convey- 
ance made  by  their  debtor ;  but  the  plaintiff  having  stood  by,  and 
suffered  the  sheriff  to  sell  the  property  as  belonging  to  their  debtor> 
they  have,  we  think,  the  right  of  pleading,  by  way  of  exception, 
whatever  they  could  urge  in  a  direct  action  against  the  sale  now 
set  up  by  the  plaintiff.  As  the  latter,  however,  may  have  neglected 
to  prove  the  reality  of  the  sale  under  which  he  claims,  from  a  b^ 
lief  that  this  proof  could  be  called  for  only  in  a  direct  revocatory 
action ;  and  as,  on  the  other  hand,  the  circumstances  disclosed  by 
the  record,  throw  some  doubt  on  the  fairness  of  the  trial  below, 
and  the  authority  of  the  counsel  who  undertook  to  conduct  it  on 
the  part  of  the  warrantors,  Gasquet  &  Co.,  who  are  the  reai  de- 
fendants in  the  suit,  we  think  that  justice  requires  that  the  cose 
should  be  remanded  for  a  new  trial. 
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It  is,  therefore,  ordered  that  the  judgment  of  the  District  Court 
be  reversed,  and  that  this  case  be  remanded  to  be  proceeded  in 
according  to  law ;  the  plaintiff  and  appellee,  to  pay  the  costs  of 
this  appeal. 

Okotty  for  the  plaintiff. 

McGuire  and  Ray,  for  the  appellants* 


James  B.  Walton  and  others  v.  The  President,  Direct- 
ors and  Company  of  the  Commercial  and  Railroad  Bans: 

of  YlCKSBORG. 

Where  an  attorney  ia  appointed  to  represent  absent  defendapts^  and  on  the  same 
day  an  answer  is  filed  by  him  and  the  sait  dismissed,  the  proceedings  are  irre- 
gular, and,  on  motion  by  plaintiff,  the  suit  mast  be  reinstated.  Per  curiam :  As 
soon  as  an  answer  has  been  filed,  the  clerk  must  place  the  case  on  the  docket, 
that  it  may  be  called  in  its  turn  and  a  day  ixed  for  its  trial  (C.  P.  463) ;  and  the 
eouit  can  order  a  nonsuit  without  the  consent  of  the  plaintiff,  only  where  the  case 
has  been  set  for  trial,  and  the  plaintiff  fails  to  appear,  personally  or  by  attorney, 
on  the  day  fixed.    lb.  536. 

Appeal  from  the  District  Court  of  Catahoula*^  Ctirry,  J. 

MoRPHY,  J.  The  plaintiffs  are  appellants  from  a  judgment  of 
nonsuit  rendered  against  them  below,  under  the  following  cir- 
cumstances, as  disclosed  by  the  record.  On  the  17th  of  Janu- 
ary, 1843,  they  brought  suit  against  the  defendants,  who  reside 
out  of  the  State,  and  levied  an  attachment  on  some  lands  belong- 
ing to  them,  lying  in  the  parish  of  Catahoula.  At  the  next  term 
of  the  District  Court,  in  March,  1843,  the  plaintiffs'  attorney  was 
absent,  and  the  defendants  were  not  represented  by  attorney,  or 
otherwise.  In  the  mean  time,  the  property  attached  had  been 
seized  on  an  execution  in  another  suit,  brought  by  Henry  Thomas, 
Jun  J  against  the  same  defendants.  Wm.  M.  Goodrich  of  New 
Orleans,  who  was  interested  in  the  seizure,  in  favor  of  Thomas, 
came  to  Catahoula  during  the  term  of  the  court,  and  finding  the 
plaintiffs'  attachment  in  the  way  of  said  seizure,  consulted  with 
G.  Mayo,  Esq,,  an  attorney  at  law,  in  relation  to  the  matter.  On 
the  day  before  the  adjournment  of  the  court,  Mayo  suggested  to 
the  court,  that  the  defendants  were  absentees  and  not  represented ; 
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that  the  plaintiffs  had  not  appeared  in  person,  nor  by  attorney ; 
and  that  it  m\ghi  be  proper  to  appoint  some  one  to  represent  the 
defendants.  The  court,  therefore,  without  any  motion  having 
been  made  either  by  the  plaintiffs  or  defendants,  asked  Mayo  if 
he  would  accept  the  appointment.  The  latter  having  accepted  the 
appointment,  immediately  filed  an  answer,  and  piaintifis  not  ap- 
pearing by  counsel,  nor  in  person,  the  suit,  on  motion  of  Mayo, 
was  dismissed.  All  this  appears  from  the  record  to  have  been 
one  continuous  act,  "  without  turning  aside  to  other  matters." 
The  same  entry,  or  order  of  court,  contains  the  appointment  of 
George  Mayo,  the  mention  of  his  answer  having  been  filed,  and 
the  dismissal  of  the  suit  on  account  of  the  absence  of  the 
plaintiffs.  At  the  succeeding  term,  the  plaintiffs,  who  in  the 
mean  time  had  learned  that  their  suit  was  dismissed,  moved 
to  have  it  reinstated,  in  which  motion  having  failed,  they  pro- 
secute the  present  appeal. 

To  say  the  least  of  these  proceedings,  they  appear  to  us  to  have 
been  irregular  and  contrary  to  law.  As  soon  as  an  answer  has 
been  filed  in  the  suit,  the  clerk  must  set  down  the  cause  on  the 
docket  of  the  court,  in  order  that  it  be  called  in  its  turn,  and  a 
day  fixed  for  its. trial  (Code  of  Prac.  art.  463) ;  and  the  only  case 
in  which  the  court  can  order  a  judgment  of  nonsuit  against  the 
consent  of  the  plaintiff,  is  where,  after  the  cause  has  been  set 
down  for  trial,  the  plaintiff  does  not  appear  on  the  day  fixed  for 
such  trial,  lb.  art  536.  The  court  having,  &r  qfficioj  appointed 
an  attorney  to  represent  the  defendants  at  such  a  late  day  of  the 
term,  should  have  continued  the  cause  in  order  to  allow  such  at- 
torney a  reasonable  time  to  correspond  with  them,  and  also  to 
afford  the  plaintiffs  an  opportunity  of  seeing  the  answer  filed,  and 
of  preparing  their  evidence.  The  nonsuit  was,  in  our  opinion, 
erroneously  ordered,  as  the  cause  was  never  legally  set  down  on 
the  docket  of  the  court,  and  could  not  be  fixed  for  trial,  it  clearly 
appearing  that  the  appointment  of  an  attorney  to  represen  t  the  de- 
fendants was  made,  the  answer  filed,  and  the  suit  dismissed  at 
the  same  sitting  of  the  court. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
be  reversed  and  set  aside ;  the  attachment  reinstated,  and  the 
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cause  remanded  to  be  proceeded  in  according  to  law ;  the  appel- 
lees to  pay  the  costs  of  this  appeaU 

Garrett,  for  the  appellants. 

Majfo,  for  the  defendants. 


William  Flower  v.  Solomon  W.  Downs. 

Wbere  aecoonto  have  been  referred  to  auditors,  the  court  may,  on  a  motion  to  ho* 
molo^ate  the  report,  receiTe  testimony  and  examine  the  aaditers  themselves,  and 
eonect  any  errors  in  the  report,  or  order  a  new  one,  or  a  new  examination  of  the 
accounts  (C.  P.  457)  ;  but  it  must  proceed  summarily.  It  cannot,  without  pro- 
nouncing on  the  report,  submit  the  case  to  a  jury.    C.  P.  457. 

Where  the  names  of  some  of  the  witnesses  whose  testimony  has  been  taken  under 
a  commisBion  were  not  mentioned  in  the  commission,  nor  in  the  notice  given  to 
the  other  party  to  attend  at  the  time  and  place  fixed  by  the  commissioner  for 
taking  the  evidence,  their  testimony  will  not  be  admissible. 

A  bill  of  lading  is  evidence  of  a  shipment  as  between  the  carrier  and  shipper,  but 
not  of  delivery  to  the  consignee. 

Appeal  from  the  District  Court  of  Ouachita,  Curry,  J. 

BuLLARD,  J.  This  is  an  action  to  recover  an  alleged  balance  of 
account  due  to  the  plaintiff  as  the  defendant's  factor,  for  advances 
and  supplies.  The  defendant,  among  other  things,  pleaded  in 
reconvention,  that  he  had  lost  largely  by  the  plaintiff's  neglect  to 
sell  a  lot  of  his  cotton  until  the  price  fell,  when  it  was  sold 
much  below  the  market  value  of  the  article  during  the  season. 

The  court  at  first  sent  the  case  before  auditors  or  referrees, 
who  reported  a  balance  due  to  the  plaintiff.  Thereupon,  the 
plaintiff  moved  tlie  court  to  amend  the  report  in  certain  particu- 
lais,  and  for  judgment  as  prayed  for  in  his  original  petition. 
The  defendant  then  moved  the  court  to  strike  out  the  objections 
filed  by  the  plaintiff  to  the  award,  on  the  ground,  that  he  had 
served  him,  the  defendant,  with  a  rule  to  show  cause  why  the 
same  report  should  not  be  homologated,  and  that  he  cannot  de- 
mand both.  The  defendant  showed  cause  why  the  award 
should  not  be  homologated  ;  and  prayed,  also,  that  it  should  be 
corrected  ;  that  so  far  as  it  is  not  opposed  it  might  be  homolo- 
gated, and  for  a  trial  of  the  opposition  by  jury. 
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The  court,  without  pronouncing  upon  the  report,  submitted 
the  cause  to  a  jury,  whose  verdict  sanctioned,  to  a  certain  extent, 
the  report  already  made,  but  found  an  additional  sum  due  to  the 
plaintiff.  Judgment  having  been  rendered  upon  this  verdict,  the 
defendant  appealed. 

The  proceeding  was,  in  our  opinion,  irregular.  The  court 
was  bound  to  pronounce  upon  the  report,  and  to  proceed  sum- 
marily. Code  Prac,  art.  457.  It  is  true,  the  court  might  receive 
testimony,  and  even  examine  the  referrees  or  auditors  themselves ; 
but  it  ought  not  to  have  submitted  the  case  to  a  jury  without 
disposing  of  the  report.  Article  458  of  the  Code  of  Practice 
declares,  that  the  court  is  not  bound  to  follow  the  opinion  of  the 
experts  in  their  decision.  It  may  correct  any  errors  in  the  re- 
port of  auditors  of  accounts,  or  may  order  a  new  report  to  be 
made,  or  a  new  examination  of  accounts. 

With  this  view  of  the  law,  being  of  opinion  that  the  case 
must  be  remanded  for  further  proceedings,  it  is  proper  to  examine 
certain  bills  of  exceptions,  taken  by  the  appellant  in  the  pro- 
gress of  the  trial,  in  relation  to  the  admission  of  evidence. 

And  first,  the  depositions  of  certain  witnesses  named  in  the 
bill  of  exceptions  were  objected  to,  on  the  ground  that  those 
witnesses  were  not  named  either  in  the  commissions  or  the  no- 
tice.* The  court,  in  our  opinion,  erred.  The  party  called  on  to 
cross-examine  witnesses  when  testimony  is  to  be  taken  on  com- 
mission, is  entitled,  in  our  opinion,  to  b^e  informed  of  the  names 
of  the  witnesses  whom  his  adversary  proposes  to  examine,  in 
order  to  know  how  to  shape  his  questions.  We  so  held  in  a  re- 
cent case  in  the  Eastern  District. 

It  further  appears  that  the  plaintiff  offered  in  evidence  certain 
bills  of  lading  of  goods  or  supplies,  alleged  to  have  been  shipped 
by  the  plaintiff  to  the  defendant.  They  were  admitted,  and  a 
bill  of^  exceptions  taken.  We  think  the  court  erred.  A  bill  of 
lading  is  evidence  of  a  shipment,  as  between  the  carrier  and  the 
shipper,  but  not  of  delivery  to  the  consignee;  such  delivery 


*  The  commiBBion  was  ezecated  in  New  Orleans.  A  written  notice  was  senred 
on  the  defendant  personally,  at  the  Senate  Chamber  in  Now  Orleans,  to  attend  at 
the  office  of  the  commissioner  on  a  day  and  hour  named ;  but  the  notice  did  not 
mention  the  names  of  any  witnesses. 
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ought  to  be  shown  by  legal  evidence,  independently  of  the  bUt 
of  lading. 

It  is,  therefcure,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  the  verdict  set  aside ;  that  the 
case  be  remanded  for  further  proceedings  according  to  law ;  and 
that  the  appellee  pay  the  costs  of  the  appeal. 

McGuire  and  jRay,  for  the  plaintiff. 

Doumsy  pro  se. 


Mart  L.,    alicLS  Polly    L.  Graves   v.   Bernard   Hemken 

and  another. 

Although  on  a  prayer  of  oyer  by  defendant,  the  object  of  which  is  to  obtain  infor-> 
mation  to  aid  him  in  shaping  his  defence,  plaintiff  file  a  mutilated  or  imperfect 
copy  of  a  will,  he  will  not  be  precluded  from  giving  in  evidence,  on  the  trial,  a 
true  and  anthentic  copy  of  the  instrument  on  which  he  relies  as  his  muniment  of 
titla. 

Where  interogatories  are  ppopounded  by  defendant  to  a  pUintiff  who  resides  in 
another  atate,  and  the  order  to  answer  them  fixes  no  period  within  which  the 
answers  shall  be  made,  and  it  is  not  proved  that  the  attorney  of  the  absentee  was 
served  with  any  notice  of  the  order  or  a  copy  of  the  interrogatories,  they  cannot, 
OB  failore  of  plaintiff  to  answer,  be  taken  for  confessed.    Act  10  February,  ]843i. 

Appeal  from  the  District  Court  of  Ouachita,  Curry ^  J. 

Downs  and  Coply^  for  the  plaintiflf. 

McGuire  and  Ray^  for  the  appellant. 

Bullard,  J.  The  plaintiflf,  Polly  Lucy  Travis,  alias  Mary 
L.  Graves,  the  wife  of  Richard  Graves,  asserts  title  to  a  negro 
woman,  named  Jennie,  and  her  children,  who  were  seized  as  the 
properly  of  her  husband,  at  the  suit  of  Hemken.  She  claims  un- 
der the  will  of  her  father,  Sherod  Sims,  of  South  Carolina,  de- 
ceased. The  defendants  allege,  that  the  slaves  belong  to  the  hus- 
band|  and  were  brought  into  the  State  by  him,  and  that  he  has 
always  possessed  them  as  his  property. 

The  plaintiff  had  a  verdict  and  judgment,  and  the  defendant, 
Hemken,  appealed. 

The  children  of  the  plaintiflf  joined  in  this  suit,  but  as  they 
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have  shown  no  right  during  the  lifetime  of  their  mother,  they 
may  be  left  out  of  view. 

The  will,  which  appears  to  have  been  sufficiently  piobated  in 
South  Carolina,  and  its  execution  ordered  by  the  appointment  of 
administrators,  cum  tesiamento  annexo^  the  executors  named  in 
the  will  having  declined  the  trust,  gave  to  the  plaintiff,  under  the 
name  of  Polly  Lucy  Graves,  and  her  heirs  born  of  her  body,  one 
negro  girl,  named  Jennie,  &c.  The  identity  of  the  slav«  is  suf- 
j&ciently  shown,  and  that  she  was  brought  to  the  State  when  the 
family  moved  here  in  1836.  They  lived  formerly  in  Missis- 
sippi. 

It  was  objected,  that  there  was  such  a  variance  between  the 
copy  of  the  will  oflfered  in  evidence  on  the  trial,  and  that  filed  on 
the  prayer  of  oyer,  that  the  former  ought  not  to  have  been  re- 
ceived. We  agree  with  the  plaintiff's  counsel,  that,  although 
the  party  may  have  filed  a  mutilated  or  imperfect  document,  on 
the  prayer  of  oyer,  which  is  intended  only  to  afford  such  infor- 
mation as  to  aid  the  defendant  in  shaping  his  defence,  yet  he  is 
not  precluded  from  giving  in  evidence,  on  the  trial,  a  true  and 
authentic  copy  of  the  instrument  on  which  he  relies  as  his  muni- 
ment of  title. 

Interrogatories  were  propounded  to  the  plaintiff  touching  her 
place  of  residence  at  different  times,  and  whether  she  had  not 
resided  in  Alabama  in  1813;  1814,  and  1815.  It  nowhere  ap- 
pears in  the  record,  that  the  plaintiff  was  ordered  to  answer  these 
interrogatories  as  required  by  law  ;  and,  consequently,  the  court 
erred  in  directing  that  they  should  be  taken  pro  confessis.* 


*  It  appears  from  a  bill  of  exceptions,  that  the  plaintiff  objected  to  the  interroga- 
tories being  taken  for  confessed,  on  the  ground,  that  at  the  time  they  were  propound- 
ed, pl^aintiff  lived  in  Arkansas,  and  that  no  copy  of  them,  or  of  the  order  of  court 
directing  her  to  answer,  was  ever  served  on  her  or  her  counsel.  There  was  no  pe- 
riod fixed  by  the  order  within  which  they  were  to  be  answered.  The  plaintiff'B 
counsel  relied  on  the  act  of  lOth  February,  1843,  ch.  26. 

Though  the  plaintifT  and  her  husband  were  proved  to  have  resided,  with  the 
slaves  in  their  possession,  in  Mississippi,  no  proof  was  given  of  the  laws  of  that  state  ; 
and,  consequently,  there  was  no  decision  as  to  the  effect  of  the  poflseasion  by  the 
husband,  on  the  wife's  right,  under  the  laws  of  that  state. 
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With  respect  to  the  damages  of  $200  which  the  jury  awarded, 
it  is  sbowa  that  the  woman's  senrices  ore  worth  from  six  to  eight 
dollars  per  weeki  and  that  the  phiiiitii;  as  wdl  as  her  husband, 
was  reduced  by  the  seizure  to  great  distress*  The  suit  was  be- 
gun in  1841,  and  the  defenlant  appears  to  have  had  the  services 
o[  the  slave  since  that  time. 

Judgment  affirmed. 
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George  Mayo  v.  William  G.  Stroud  and  others. 

Coairta  of  Probate  are  competent  to  decide  on  the  title  to  real  property,  when 
the  qneetion  arises,  directly  or  collaterally,  in  a  suit  for  partition.    Act  27th 
I  Maich,  1843,  ch.  71. 

!  The  nndivided  share  of  an  heir  in  a  sucresaion  may  be  seized  and  sold  under 

'    ezeentioB  (G.  P.  647)  ;  hot  a  creditor  of  an  heir  cannot  seize  and  sell  the  riglit  of 

his  debtor  to  a  part  of  the  property  inherited  by  him.  .  The  seizure  must  be  of 

'  the  whole  of  his  rights  in  the  sncceasion,  sabject^to  the  chaiges  with  which  they 

nay  be  burthened. 

Appeal  from  the  Court  of  Probates  of  Caldwell,  Snow,  J. 

Simon,  J.  The  plaintiff  claims  to  he  the  owner  of  one  undi- 
vided fifth  interest  in  a  number  of  slaves,  which  he  says,  is  the 
interest  which  Frederic  W.  Stroud,  one  of  the  heirs  of  Sally 
Stroudj  inherited  from  said  Sally  Stroud,  his  deceased  mo- 
ther, and  which  the  said  Frederic  owned  until  divested  of  ti- 
tle by  a  sheriff's  sale  of  the  same,  to  said  plaintiff,  in  the  year 
1843.  He  sets  up  the  sheriff's  sale  as  his  title  to  the  interest 
which  he  claims  in  the  slaves,  which  were  acquired  by  inheri- 
tance from  the  said  Sally,  by  her  five  children  and  heirs,  who  own 
each  an  equal  and  undivided  interest  in  the  same ;  and  he  re- 
presents, that  his  interest  requires  that  a  partition  of  the  slaves 
should  be  made,  in  kind,  or  by  a  sale  thereof.  He  therefore  prays 
that  the  other  four  heirs  of  Sally  Stroud,  or  their  representatives, 
be  cited  to  show  cause,  why  a  partition  should  not  be  made  of 
said  slaves  according  to  law ;  that  an  inventory  and  appraise- 
ment be  made,  &c. 

The  defendants  first  pleaded  as  peremptory  exceptions ;  that 
the  property  which  the  plaintiff  claims,  was  acquired  at  sheriff's 
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sale  by  ^  person  purehadng  in  the  name  of  said  plaintiff,  but 
withoat  any  power  or  authority  to  do  so  ;  that  no  inventory  and 
appraisement  of  the  slaves  were  made  before  the  institution  of  this 
sait  for  a  partition  thereof ;  and  that  the  Coart  of  Probates  has  no 
jurisdiction.  They  subsequently  filed  their  separate  answers  to 
the  merits,  in  which  three  of  the  defendants  attempt  to  dispute 
the  plaintiff's  title,  under  the  sheriff's  sale,  alleging  that  their  co- 
heir never  was  legally  divested  of  his  title  to  his  portion  of  the 
slaves ;  and  they  renew  their  plea  to  the  jurisdiction  of  the  court, 
as  this  case  involves  a  direct  question  of  title.  They  also  set  up 
divers  matters  going  to  destroy  the  validity  of  the  sheriff's  sale, 
which  was  made  under  a  twelve  months'  bond,  pretended  to  be 
signed  by  their  brother  Frederic,  and  allege  fraud  and  bad  faith 
on  the  part  of  the  plaintiff's  agent,  &c.  The  fourth  defendant 
consents  to  the  partition  prayed  for ;  and  says  that,  being  in  no 
manner  concerned  in  the  plaintiff's  title,  she  leaves  it  to  those  who 
are  interested,  &c. 

Frederic  W.  Stroud  intervened  for  the  purpose  of  resisting  the 
plaintiff's  claim  under  the  alleged  sheriff's  sale,  and  to  show  that 
he  never  was  legally  divested  of  his  title  to  his  portion  of  tlie 
slaves.  Ha  alleges  that  plaintiff's  title  is  fraudulent,  as  he  be- 
came the  purchaser  for  almost  nothing,  by  a  person  who  was  not 
authorized  to  act  as  his  mandatary  or  attorney  in  fact ;  that  the 
intervenor*s  share  of  ihe  slaves  was  seized  under  an  execution 
issued  on  a  twelve-months'  bond  purporting  to  have  been  signed 
by  him,  but  which  bond,  if  ever  so  signed,  was  done  and  executed 
while  be  was  a  minor  and  incapable  of  acting ;  that  fraud  was 
used  to  get  his  signature ;  that  he  was  not  aware  of  the  conse- 
quences, and  being  young  and  inexperienced,  he  was  induced 
through  fraudulent  motives  to  sign  said  bond,  which  he  believes^ 
is  null  on  its  face,  not  containing  his  name,  and  is  no  bond  at  all. 
He  therefore  prays  to  be  quieted  in  his  title  and  possession  of  his 
undivided  fifth  of  the  property,  6cc. 

The  petition  of  intervention  was  answered  by  the  plaintiff,  who 
denied  the  existence  of  the  fraud  alleged,  averring  that  no  ill  prac- 
tices were  used,  to  his  knowledge,  to  obtain  the  intervener's  sig- 
nature to  the  bond ;  and  the  case  having  been  tried  on  its  merits, 
judgment  was  rendered  below  in  favor  of  the  defendants  and  in- 
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Cenrenoi^  rejecting'  the  plaintiff's  claim  under  the  sheriff's  sale ; 
and  from  this  judgment,  said  plaintiff  has  appealed. 
.  The  plea  to  the  jurisdiction  of  the  Probate  Court,  was  properly 
overruled,  as  under  an  act  of  1843,  p.  45,  s.  3,  it  is  provided, 
thai  Courts  of  Probate  shall  be  competent  to  decide  on  questions 
of  title  to  real  property,  brought  before  them,  either  directly  or 
eallaCerally,  in  cases  of  partition. 

The  sale,  under  which  the  plaintiff  pretends  to  have  purchased 
the  interest  of  the  intervener  in  the  slaves  by  him  inherited  and 
owned  in  common  with  his  four  co-heirs,  appears  to  have  been 
the  result  of  an  adjudication  made  to  said  plaintiff,  by  the  Sheriff, 
of  "ail  the  right,  title  and  interest  which  Frederic  W.  Stroud  has, 
or  may  have,  in  and  to  the  following  negroes,  &c."  which  he  had 
seized  by  virtue  of  a^./a.,  issued  in  the  ordinary  form,  on  a  judg- 
ment rendered  against  the  intervener  for  the  sum  of  $67  25,  with 
interest  and  costs,  and  on  the  back  of  which ^. /a.,  the  clerjc  had 
written : ''  This  execution  is  issued  on  a  twelve-months'  bond,  and 
the  property  seized  to  satisfy  the  same  is  to  be  sold  for  what  it 
will  bring  in  cash."  The  adjudication  was  made  to  the  plaintiff 
for  $114  64^  in  cash,  which  went  in  full  satisfaction  of  the  exe- 
cution. 

As  to  the  twelve-months'  bond,  which  was  not  produced,  and  is 
not  in  the  record,  its  existence  appears  to  be  admitted  in  the 
pleadings,  since  the  intervener  alleges  that  it  was  obtained  from 
him  through  fraud.  No  proof  of  the  fraud  alleged  has  been  ad- 
duced, nor  has  the  intervener  attempted  to  establish  any  of  the 
facts  by  him  pleaded ;  and  were  we  to  decide  this  case  on  the  evi- 
dence produced  by  the  plaintiff  in  support  of  his  alleged  title  un- 
der the  sheriff's  sale,  his  having  shown  the  judgment,  writ  of 
execution,  and  deed  of  sale  upon  which  his  said  title  is  based, 
would  perhaps  be  deemed  sufficient  to  sustain  it. 

But  this  case  presents  a  question  independent  of  the  validity  of 
^e  Sheriff's  proceedings,  which,  suggested  by  the  appellant's 
counsel  in  his  written  argument,  cannot  pass  unnoticed,  and  on 
which,  we  think,  the  case  must  turn.  It  has  been  contended 
that  the  interest  of  an  heir  in  a  succession,  being  one  entire 
thirty  may  be  seized  and  sold  under  execution,  but  that  part  of 
nn  interest  cannot  be  seized. 
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In  tfae  case  of  Noble  v.  Nettles^  (3  Robinson,  162,)  we  lield 
that,  under  art.  647,  of  the  Code  of  Pmtctice,  the  undivided  share  of 
an  heir  in  a  succession,  may  be  seized  and  sold  under  execution. 
But  here,  the  undivided  portion  of  the  intervenor  to  the  succes-> 
sion  of  his  mother,  was  not  seized,  but  simply  the  right,  title  and 
interest  of  the  debtor  to  the  slaves  inherited  by  him  and  his  co^ 
heirs  from  his  said  mother,  were  seized  and  sold,  and  the  title  so 
acquired  to  the  intervenor's  undivided  share  in  the  said  slaves,  is 
the  foundation  of  the  plaintiff's  demand  for  a  partition  thereof; 
The  object  of  this  suit,  therefore,  under  the  allegation  of  the  pe- 
tition, is  not  to  make  a  division  of  the  estate  between  the  heirs, 
but  only  to  divide  the  slaves,  or  their  proceeds  if  sold,  between 
a  person  originally  a  stranger  to  the  succession,  and  the  heirs  of 
the  deceased.    Can  this  be  done  7 

According  to  art.  S67,  of  the  Civil  Code,  **  succession  signifies 
the  transmission  of  the  rights  and  obligations  of  the  deceased 
to  his  heirs/'  It  signifies  also,  the  estate,  rights  and  charges 
which  a  person  leaves  at  his  death  ;  (Civ.  Code,  art.S68  ;)  it  not 
only  includes  the  rights  and  obligations  of  the  deceased  as  thetf 
exist  at  the  time  of  his  deaths  biU  all  that  has  accrued  thereto^ 
since  the  opening  of  the  succession,  and  also  the  new  charges 
to  which  it  becomes  subject ;  (Civ.  Code,  art.  869  ;)  and  it  signifies 
also,  that  right  by  which  the  heir  can  take  possession  of  the  es* 
tate  of  the  deceased,  such  as  it  may  be,  lb.  art.  670.  Under 
these  definitions,  how  could  a  succession  be  subdivided  between 
one  of  the  heirs,  and  one  or  more  persons  strangers  to  it,  so  as  to 
give  to  one  the  right  of  claiming  a  part  of  the  heirship,  and  to  an* 
other  another  part?  The  transmission  of  the  rights  and  obliga- 
tions of  a  deceased  person  to  his  heir,  or  to  each  of  his  heirs  for 
bis  undivided  portion,  is  an  entire  thing,  which  must  be  exer- 
cised in  the  mwner,  under  the  charges,  and  to  the  extent  in 
which  it  is  transmitted,  and  cannot  be  so  divided  as  to  entitle 
divers  persons  to  claim  separately  distinct  rights  to  distinct  por- 
tions of  the  inheritance  devolved  upon  the  heir,  and  to  demand 
the  partition  of  divers  parts  of  the  property,  and  other  effects  of 
which  the  succession  is  composed.  It  seems,  therefore,  that  a 
creditor  of  the  heir,  or  of  one  of  the  heirs,  cannot  seize  and  sell 
the  title  and  right  of  his  debtor  to  a  specific  part  of  the  property 
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by  him  inherited ;  that  the  seizure  must  be  for  the  whole  of  his  said 
rights,  including  those  rights,  as  well  as  the  charges  with  which 
they  are  burthened ;  so  that,  by  the  effect  of  the  sale,  they  would 
be  transferred  to  the  purchaser  with  all  the  obligations  of  the  de- 
ceased ;  and  it  is  clear,  that  this  would  not  be  the  case,  if  a  dis- 
tinct part  of  the  property  was  sold  without  a  full  transmission  of 
the  rights  of  the  heir  to  the  whole  estate. 

In  the  case  of v.  Fournier^  yet  unreported,  we  held,  that 

a  creditor  of  a  legatee  had  no  right  to  seize  and  sell  a  part  of 
the  legacy^  and  that  the  whole  legacy  should  be  seized  and  sold 
under  the  execution.  So,  by  analogy,  we  may  also  fairly  apply  to 
this  case,  the  jurisprudence  of  this  court,  by  which  it  has  been 
uniformly  settled,  that  a  debt,  as  between  the  debtor  and  creditor, 
is  indivisible,  without  the  consent  of  both,  and  that  the  Sheriff 
must  seize  and  sell  the  entire  debt.  6  La.  190.  8  La.  535.  Atid 
as  the  effect  of  a  sheriff's  sale^  in  the  case  of  the  seizure  and  sale 
of  a  debtor's  rights,  debts,  or  claims,  is  nothing  more  than  a  mere 
transfer  of  said  debtor's  rights  and  claims  under  the  Sheriff's 
deed,  we  are  not  prepared  to  say,  that  such  transfer  would  be  le- 
gal, if  made  for  apart  only  of  the  rights  and  claims  sold.    3  Rob. 


With  this  view  of  the  question,  we  think,  that  the  seizure  and 
sale  of  the  intervenor's  title,  right  and  interest  to  his  undivided 
fifth  portion  of  the  slaves  inherited  by  him  from  his  mother,  was 
illegal,  as  it  was  not  a  sale  of  all  the  rights  and  claims  which  he 
had  to  the  succession  of  his  said  mother;  that  the  intervenor's 
portion  of  the  said  succession  could  not  be  subdivided,  so  as  to 
entitle  divers  persons  to  exercise  them  separately  for  divers  parts ; 
and  that  the  Judge,  a  quo,  did  not  err  in  considering  the  sale  as  a 
nullity. 

But  the  evidence  shows  that  the  plaintiff  has  paid  the  debt  for 
which  the  execution  issued ;  that  the  payment  by  him  made  to 
the  Sheriff  has  turned  to  the  benefit  of  the  intervener ;  and  we 
think  it  just,  that  his  right  to  sue  the  latter  for  the  reimbursement 
of  the  amount  so  paid,  should  be  reserved  to  t*ie  plaintiff. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Probate  Court  be  affirmed,  with  costs  ;  reserving  to  the  plaintiff 
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the  right  of  claiming  the  reimbursement  of  the  amount  by  him 
paid  to  the  Sheriff  for  the  benefit  of  the  intervenor. 

Mayo,  appellant,  pro  se. 

McGuire,  for  the  defendants. 


m  107M  Succession   of  John  M.   Tompkins. — George    N.  Parks, 

~  Appellant. 

Where  the  anionnt  in  controreray  cannot  be  ascertained  from  the  record,  the  ap" 
peal  must  be  dismissed. 

Appeal  from  the  District  Court*  of  Carroll,  Willson^  J. 

/SeZiy,  for  the  appellant. 

Stacy  and  Sparrow,  contra. 

Simon,  J.  This  proceeding  having  been  instituted  by  a  per- 
son who  alleges  in  his  petition,  that  "  his  interest  requires  that 
a  proper  person  should  be  appointed  to  administer  the  succes- 
sion of  J.  M.  Tompkins,  (which  he  intends  to  sue,)  as  he  is  a 
creditor  thereof,  and  that  the  person  appointed  should  be  re- 
quired to  give  bond  and  security  according  to  law;"  the  Judge, 
a  quo,  granted  an  order  to  convene  a  family  meeting  for  the  pur- 
pose of  appointing  a  tutor  to  the  heirs  (all  minors)  of  the  de- 
ceased, against  whom,  said  tutor,  the  plaintiff's  proceedings  could 
be  had  in  the  exercise  of  his  rights  against  the  estate.  A  family 
meeting  was  accordingly  called,  and  a  person  was  recommended 
to  be  appointed  tutor  of  the  minors,  when,  before  the  homologa- 
tion of  the  proceedings  of  the  family  meeting,  the  minors'  mother 
and  her  second  husband,  both  residing  in  the  state  of  Mississippi, 
made  opposition  to  the  honiologation,  on  divers  grounds  stated  in 
their  opposition,  going  to  show  the  illegality  of  the  proceedings 
complained  of,  and  that  the  minors  are  already  under  the  guar- 
dianship of  their  mother's  second  husband,  who  was  duly  ap- 
pointed  as  such,  in  the  place  where  they  all  reside. 


*  This  case  was  tried  before  the  District  Court  of  Carroll,  the  Probate  Judge 
having  recused  himself  as  interested. 
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Judgment  was  rendered  below,  homologating  the  proceedings 
of  the  family  meeting,  and  appointing  the  tutor  therein  recom- 
mended; and  from  this  judgment,  the  opponent,  George  N. 
.Parks,  has  appealed. 

A  written  motion  has  been  filed  to  dismiss  this  appeal,  on  the 
ground,  that  we  cannot  take  cognizance  of  it,  as  the  matter  in  dis- 
pute is  not  within  our  jurisdiction. 

It  is  true,  it  is  admitted  in  the  record  that  the  appellee  claims 
to  be  a  creditor  of  the  estate  of  Tompkins,  and  it  is  stated  in  a 
memorandum  signed  by  the  counsel  on  both  sides,  that  no  ob- 
jection is  made  to  his  proceedings  upon  the  ground  that  he  is  not 
a  creditor,  it  being  also  understood  that  no  admission  is  made 
that  he  is  a  creditor.  It  is  also  admitted,  that  the  property  of  the 
estate  of  Tompkins  has  all  been  removed  to  the  state  of  Missis* 
sippi,  except)  that  said  estate  has  judgment  and  other  debts  due  it 
by  persons  residing  in  this  state  who  are  solvent,  and  that  there 
are  persons  in  Carroll  who  have  claims  and  demands  against  the 
estate.  But  nothing  in  the  record  shows  the  amount  of  the  ap< 
pellee's  claim  against  Tompkins'  estate,  nor  the  value  of  the  suc- 
cession which  is  sought  to  be  administered  by  the  appointment  of 
a  tutor  to  the  minor  heirs  of  the  deceased ;  and  we  have  repeat- 
edly held,  that  when,  from  the  record,  we  cannot  ascertain  the 
amount  of  the  succession,  and  are  unable  to  say  what  is  the  sum 
in  controversy,  the  appeal  should  be  dismissed.  5  Mart.  N.  S. 
185.     6  La.  36.    3  Rob.  10. 

It  appears,  however,  in  this  case,  from  the  statement  of  facts, 
that  the  estate  of  Tompkins  having  been  opened  in  the  parish  of 
Carroll,  an  inventory  was  made,  and  that  all  the  proceedings  had 
in  the  Court  of  Probates  of  said  parish,  were  offered  and  received 
in  evidence  on  the  trial  below ;  but  those  proceedings  have  not 
been  brought  up  with  the  record,  and  it  was  the  duty  of  the  ap- 
pellant to  bring  before  us  the  necessary  proof  to  show  that  he  is 
entitled  to  an  appeal.  As  the  case  stands,  it  does  not  appear  that 
the  present  appeal  is  within  our  jurisdiction. 

Appeal  dismissed. 
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Warren  M.  Benton  v.  James  Roberts. 

Damages  will  not  be  allowed  for  a  frivoloos  appeal,  unless  prayed  for  by  the  ap- 
pellee. 

Appeal  froqi  the  District  Court  of  Carroll,  WUUon^  J. 

Stacy,  for  the  plaintiff. 

Selbi/y  Bemiss  and  Willson^  for  the  appellant. 

Simon,  J.  The  defendant  is  appellant  from  a  judgment  which 
condemns  him  to  pay  to  the  plaintiff  the  sum  of  $1770  14,  which 
is  the  amount  claimed,  (except  $20,)  in  said  plaintiff's  petition, 
as  due  him  upon  four  drafts  drawn  upon  him  by  said  defendant 
at  divers  times  and  dates,  and  on  a  note  which  the  plaintiff  drew 
for  the  benefit  of  said  defendant,  in  favor  of,  and  made  payable  to, 
Abner  C.  Roberts ;  the  whole  amount  of  which,  it  is  pretended, 
was  to  be  credited  upon  a  note  of  $5000  due  by  the  plaintiff  to 
the  defendant,  and  upon  which  judgment  has  been  obtained  and 
execution  issued,  without  allowing  said  plaintiff  any  credit  for 
the  sums  which  he  had  paid,  or  assumed  to  pay,  for  the  said  de- 
fendant. 

The  signatures  of  the  defendant  on  the  drafts  sued  on  have 
been  satisfactorily  proven,  as  also  the  fact  of  the  plaintiff  having 
assumed  to  pay  for  the  defendant,  to  Abner  C.  Roberts,  a  sum  of 
$700,  for  which  Benton  gave  his  own  note.  One  of  the  witnes- 
ses states,  that  it  was  agreed  between  defendant,  the  plaintiff,  and 
Abner  C.  Roberts,  that  Benton  should  pay  to  the  latter  for  James 
Roberts  $700  or  $800,  and  that  Benton  gave  Abner  C.  Roberts 
his  note  for  $700  in  full  of  what  James  owed  to  Abner,  and  that 
this  note  was  to  be  credited  on  Benton's  note  to  James.  The 
note,  on  which  the  credit  was  to  be  given,  was  for  $5000. 

It  is  also  admitted,  that  the  amounts  claimed  by  the  plaintiff  in 
this  suit  as  due  to  him,  have  not  been  credited  on  the  $5000  note 
due  by  Benton  to  James  Roberts ;  that  there  has  been  judgment 
on  the  said  note  against  Benton,  and  property  sold ;  and  that  there 
has  been  a  twelve-months'  bond  given  in  the  case. 

This  case  presents  a  mere  question  of  fact,  which  seems  to 
have  been  well  investigated  below.  We  have  carefully  examin- 
ed the  evidence  adduced  on  the  trial,  and,  without  its  being  ne- 
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cessary  to  give  auy  further  detail  of  it,  we  are  satisfied  that  the 
plaintiff  has  shown  himself  entitled  to  recover  the  amount  sued 
for.  He  owed  a  note  for  85000  to  the  defendant,  who  was  to 
credit  him  on  the  same  for  the  different  sums  paid,  or  assumed  to 
be  paid;  this  the  defendant  did  not  do,  but  obtained  judgment 
against  him  for  the  whole  amount  of  the  note ;  and  it  appears  to 
us  just  that  those  credits,  which  are  now  the  subject  of  a  sepa- 
rate action,  should  be  the  basis  of  a  separate  judgment  in  favor  of 
Benton  against  the  appellant.  The  proof  is  so  positive  as  to  the 
fact  of  its  having  been  understood  between  the  parties  that  the 
drafts  and  the  note  of  $700  were  to  be  credited  on  the  $5000 
note,  that  we  are  really  at  a  loss  to  discover  what  relief  the  ap- 
pellant expected  to  obtain  at  our  hands,  and  had  the  appellee 
claimed  damages  against  his  adversary,  as  for  a  frivolous  appeal, 
we  should  have  felt  ourselves  bound  to  allow  them  to  the  whole 
extent  of  the  law. 

Judgment  affirmed^ 


John  B.  Lynch  v.  Martha  A.  Benton  and  Husband. 

A  wife,  who  has  concealed  or  converted  to  her  own  use,  without  accounting  there- 
for, or  made  away  with  any  of  the  effects  of  the  community  of  gains,  cannot 
renounce  the  community.  C.  C.  2387.  But  for  whatever  cause  she  may  have 
forfeited  the  right  of  renouncing,  she  can  be  made  responsible  only  for  one-half 
of  the  debts  contracted  daring  the  marriage.    C.  C.  2378. 

A  wife  may  render  herself  personally  liable  for  one-half  of  the  debts  of  the  com- 
munity, by  her  acts,  though  done  without  auy  fraudulent  intent ;  as  by  taking 
an  active  concern  in  the  affairs  of  the  succesrion,  or  by  failing  to  make  an  inven- 
tory, before  making  her  renunciation,  and  within  the  legal  delays,  &c. 

Property  of  all  kinds  found  in  the  possession  of  a  person  at  the  time  of  his  death, 
is  prasamed  to  belong  to  his  succession. 

Appeal  from  the  District  Court  of  Carroll,  WillsoHy  J. 

MoRPHY,  J.  The  petitioner,  a  judgment  creditor  of  the  suc- 
cession of  David  O.  Barton,  for  $1570,  seeks  to  render  personally 
liable  for  his  claim,  Martha  A.  Bass,  late  widow  of  the  deceased, 
and  now  wife  of  W.  M.  Benton.  He  alleges  in  substance  that 
the  said  Martha  A.  Bass,  at  the  death  of  said  David  O.  Barton, 
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intermeddled  with  his  estate,  by  taking  from  it  certain  moneys, 
and  not  accounting  for  the  same  in  any  manner  whatsoever ;  that 
she  did  not  inventory  a  great  part  of  the  property  belonging  to 
the  deceased,  but  kept  the  same,  and  converted  it  to  her  own  use ; 
that  she  recovered  debts  due  to  the  estate  for  which  she  never  ac- 
counted, and  paid  claims  against  it  without  any  order  from  the 
Court  of  Probates ;  that  she  never  filed  a  tableau  of  distribution, 
nor  in  any  way  accounted  for  any  of  the  moneys  received  by 
her  belonging  to  the  succession  ;  that,  as  executrix,  she  never  ob- 
tained any  order  authorizing  any  of  the  sales  she  made,  and 
never  attended  to  any  of  her  duties  in  said  capacity,  and  has 
lately  caused  herself  to  be  discharged  without  rendering  an  ac- 
count of  her  executorship,  &c. ;  by  means  of  all  which  acts  and 
omissions  she  hcis  made  herself  personally  liable  for  the  debts  of 
the  estate.  The  petitioner  further  alleges  that  W.  M.  Benton, 
the  second  husband  of  Martha  A.  Bass,  has  also  rendered  him- 
self liable  for  the  debts  of  the  said  David  O.  Barton,  by  partici- 
pating in  said  acts  of  intermeddlin*g  and  taking  possession  of  pro- 
perty belonging  to  the  estate ;  and  a  judgment,  in  solido,  is  asked 
against  both  of  the  defendants.  The  latter  deny  having  ever 
intermeddled,  or  interfered  with  the  property  and  effects  of  the 
late  David  O.  Barton  in  any  manner,  shape,  or  form,  so  as  to 
make  themselves  liable  as  wrongdoers ;  they  aver  that  Martha 
A.  Bass  was  appointed  executrix  to  the  estate,  and  qualified  as 
such  in  the  Probate  Court  of  the  parish  of  Carroll,  and  that  all 
her  acts  and  doings  in  relation  to  the  said  estate,  were  done  by 
her  in  her  representative  capacity,  in  good  faith,  and  with  a  view 
to  the  interest  and  benefit  of  the  same,  cautiously  avoiding  to  do 
any  act  or  acts  that  might  render  her  personally  liable  in  any  man- 
ner whatever.  The  case  was  tried  in  the  District  Court  by  a  jury, 
who  brought  in  a  verdict  in  favor  of  the  plaintiff.  A  motion  for 
a  new  trial  was  made,  which,  upon  the  judgment  being  remitted 
as  to  Warren  M.  Benton,  was  overruled,  and  judgment  rendered 
accordingly  against  Martha  A.  Bass,  for  the  full  amount  of  the 
plaintiff's  claim  ;  from  this  judgment  she  appealed. 

In  the  case  of  Selby  against  the  same  defendants,  reported 
in  19  La.  499,  the  facts  and  evidence  are  stated  at  full  length, 
in  relation  to  all  the  acts  and  doings  of  the  appellant  after  her 
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husband's  will  was  found,  and  she  had  qualified  us  executrix. 
On  a  careful  examination  of  that  c&se  we  came  to  the  conclusion 
that,  as  previous  to  the  inventory  she  had  done  no  act  to  make 
her  liable  for  the  debts  of  her  husband's  estate,  her  subsequent 
acts  were  done  in  her  representative  capacity,  and  could  not  ren- 
der her  liable  as  an  intermeddler  or  wrongdoer,  even  if  they  were 
irregular  or  illegal.  In  the  present  case  the  record  contains  evi- 
dence, and  discloses  facts,  which  did  not  appear  in  the  suit  just 
alluded  to.  Lewis  Selby,  a  witness  tor  the  plaintiff,  testifies  that 
he  was  at  the  house  of  Dr.  Barton  when  he  died,  or  perhaps  a 
few  boars  afterwards,  having  been  sent  for  by  Mrs.  Barton,  and 
requested  to  assist  her  as  counsel  in  settling  the  estate.  They 
examined  some  papers  together,  and  found  none  of  much  impor- 
tance ;  witness  picked  up  a  roll  of  papers,  which  he  found  to  be 
bank-notes  from  an  examination  of  the  edges ;  he  did  not  see 
the  denomination  of  the  bills ;  the  roll  was  about  the  size  of 
three  fingers,  or  perhaps  smaller  ;  if  large  bills,  there  might  have 
been  some  thousands  of  dollars,  if  small,  much  less.  He  laid 
down  the  roll.  The  widow  then  took  it  up,  and  witness  has 
never  since  seen  or  heard  of  it.  Witness  gave  her  some  hints 
that  she  should  not  meddle  with  the  estate.  She  answered,  in 
substance,  that  she  thought  the  money  had  not  been  properly 
taken  care  of  before,  that  she  would  be  the  banker  now,  and 
would  take  care  of  it  herself.  The  same  witness  testifies  that^ 
in  the  spring  before  the  death  of  Dr.  Barton,  (which  occur- 
red in  January,  1839,)  he  saw  in  his  possession  a  number  of  one 
thousand  dollar  bills,  probably  ten  or  twelve ;  he  understood  from 
Dr.  Barton,  that  he  had  collected  the  money  for  Bass' estate  to 
which  he  was  executor,  &c.  Another  witness,  Dr.  A.  C.  Roberts, 
says,  that  he  was  with  Dr.  Barton  a  good  deal  through  his  Last 
illness  up  to  the  night  of  his  death.  A  few  days  before  he  died,  he 
had  occasion  for  some  money ;  he  called  for  a  pocket-book,  in 
presence  of  witness,  and  opened  it ;  witness  saw  in  it  several 
large  bills  of  $100,  there  appeared  to  be  a  large  amount  of  paper 
money  in  the  pocket-book.  Witness  was  with  Dr.  Barton  the 
greater  portion  of  every  day  for  some  weeks  before  he  died.  At 
the  time  witness  saw  the  money  spoken  of,  the  deceased  was  la- 
boring under  the  dropsy,  and  it  was  hourly  exjiected  lie  would 
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die.  Witness  did  not  see  him  expend  any  money  after  that  time. 
He  thinks  the  bills  he  saw  in  Dr.  Barton's  possession,  so  shortly  be- 
fore his  death,  were  Louisiana  bills.  From  this  evidence  it  is  clear 
that  there  existed  money,  in  the  possession  of  Dr.  Barton  at  the 
time  of  his  death,  although  the  precise  amount  of  it  has  not  been 
shown,  and  that  this  money  was  taken  by  his  widow,  Martha  A. 
Bass,  who  does  not  appear  to  have  accounted  for  it,  either  when 
she  had  an  inventory  of  the  estate  taken  by  the  Parish  Judge,  or 
when  she  rendered  an  account  of  her  administration  as  executrix, 
and  obtained  her  discharge.  A  few  days  after  the  inventory  was 
made,  she  executed  before  the  Parish  Judge,  and  two  witnesses, 
an  act  in  which  she  renounced  the  community  of  gains  and  ac- 
quests which  had  existed  between  her  and  her  late  husband,  and 
indicates  a  few  effects  of  little  value  as  having  been  left  out  of 
the  inventory  by  oversight  or  accident,  but  makes  no  mention  of 
any  amount  of  money  having  been  found  by  her  in  the  posses- 
sion of  her  deceased  husband.  The  positive  testimony  of  those 
witnesses,  who  declare  that  they  saw  money  in  the  possession  of 
Dr.  Barton  shortly  before,  and  after  his  death,  cannot  be  out- 
weighed or  destroyed  by  the  declarations  of  some  of  the  female 
acquaintances,  or  friends,  of  the  defendant,  that  they  saw  no  mo- 
ney about  the  house  and  do  not  believe  that  the  widow  had  much 
in  her  possession,  as  she  sometimes  borrowed  small  sums  of  mo- 
ney for  her  current  expenses-  She  might  have  borrowed  money 
for  the  very  purpose  of  producing  the  belief  that  she  had  none ; 
or  it  might  be  that  she  had  none  but  large  notes  then  in  her  pos- 
session. It  is  true,  that  some  of  the  witnesses,  who  were  well 
acquainted  with  the  affairs  of  the  deceased,  testify,  that  he  had 
little  money  of  his  own,  although  he  might  have  had  funds  be- 
longing to  the  estate  of  Job  Bass,  whose  executor  he  was.  It 
matters  not  for  whose  account  he  had  the  money  if  it  was  found 
in  his  possession  ;  it  was  his  money  although  he  may  have  owed 
the  estate  of  Job  Bass  an  equal,  or  a  larger  amount ;  money,  ex- 
cept in  case  of  special  deposit,  or  under  peculiar  circumstances, 
cannot  be  identified. 

The  surviving  wife,  who  wishes  to  preserve  the  power  of  re- 
nouncing the  community  of  gains,  must  make  a  true  and  faithful 
inventory  of  all  the  property  belonging  to  it.    Civ.  Code,  art. 
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2382.  If  she  conceal  or  make  away  with  any  of  the  effects  of 
the  partnership  or  community  of  gains,  she  will  be  declared  com- 
mon in  property  with  her  husband,  notwithstanding  tier  renun- 
ciation, lb.  art.  2387.  This  court  has  held,  that  a  wife  cannot 
renounce  the  community,  if  it  be  proved  that  she  has  transferred 
a  note  belonging  to  it  for  the  purchase  of  property  in  her  own 
name.  Lauderdtde  v.  Gardner,  8  Mart.  717.  Davis  v.  Gard- 
ner, lb.  729.  These  decisions  are  based  on  the  provision  of 
law  which  exists  in  the  old,  as  well  as  the  new  Code,  which  de- 
prives the  widow  who  takes  an  active  concern  in  the  affairs  of 
the  community,  of  the  right  of  renouncing  the  same  ;  but  from 
whatever  cause  she  forfeits  the  right  of  renoimcing  the  commu- 
nity, she  can  be  made  responsible  only  for  one-half  of  the  debts 
contracted  during  the  marriage.  Civ.  Code,  art.  2378.  Flood 
ei  al.  V.  Shomburgh,  3  Mart.  N.  S.  631. 

There  are  in  the  record  two  bills  of  exceptions  taken  by  the  de- 
fendants' counsel,  one  is  to  the  charge  of  the  Judge,  as  actually 
given  on  the  trial ;  and  the  other  is  to  the  refusal  of  the  Judge  to 
charge  the  jury,  that  "the  only  grounds  on  which  the  plaintiff  could 
proceed  against  the  defendants  formally  in  the  court  below,  was 
that  of  fraud  or  concealment  of  the  effects  of  the  succession  of  D. 
O.  Barton,  deceased,  with  a  fraudulent  intent."  The  written  charge 
of  the  Judge  was,  that,  <^  there  are  two  methods  by  which  a  wi- 
dow in  community  of  property,  with  her  deceased  husband,  may 
accept  that  community  :  one  is  by  some  written  act ;  the  other 
is  by  taking  into  her  possession,  and  converting  to  her  own  use, 
any  of  the  property,  without  accounting  for  it  previous  to  ma- 
king a  renunciation.  All  the  property  of  all  kinds  found  in  the 
possession  of  the  deceased,  the  law  presumes  to  belong  to  the 
succession.  All  the  money  found  in  it  belongs  to  the  succession, 
unless  it  can  be  identified  by  some  description  so  that  it  may  be 
inventoried  in  kind.  If  the  widow,  previous  to  making  a  renun- 
ciation of  the  community  of  acquests  and  gains,  take  into  her 
possession  any  of  the  property  of  her  deceased  husband,  and 
make  use  of  it  for  her  own  use  and  benefit,  without  accounting 
for  the  same,  she  looses  the  capacity  to  renounce,  and  becomes 
unconditionally  liable  to  pay  the  debts.  It  is  not  necessary  that 
the  widow  should  have  intended  the  commission  of  a  fraud  on 
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the  creditors.    It  is  a  legal  right  which  she  has,  to  accept  the 
succession  in  any  manner  under  the  conditions  imposed  by  law ; 
if  she  should  prevent  a  just  inventory  being  taken,  with  an  in- 
tent to  hinder,  or  oppose  a  just  administration  of  the  affairs  of  the 
succession,  she  will  be  liable ;  she  must  then  have  intended  to 
commit  fraud.    If  the  widow  has  made  herself  liable,  the  credi- 
tors of  the  succession  may  sue  her,  whether  the  estate  of  the  de- 
ceased be  solvent  or  not.     If  the  wife  were  administratrix  or  ex- 
ecutrix at  the  time  she  took  possession  of  the  property,  it  will  be 
presumed  that  she  took  possession   in  that  capacity;  and  on 
her  neglect  to  account  for  it,  she  must  be  sued  on  her  bond.    The 
court  having  decided  that  any  moneys  found  in  the  possession  of 
Dr.  Barton,  without  being  particularly  marked,  were  his  property, 
the  jury,  in  order  to  make  defendant  liable  for  not  inserting  these 
moneys  in  the  inventory,  must  be  satisfied  that  they  came  to  de- 
fendant's possession,  and  were  by  her  appropriated  to  her  own 
use."    This  charge  is,  in  our  opinion,  substantially  correct,  and 
in  no  manner  calculated  to  mislead  the  jury ;  and,  we  think,  that 
the  Judge  properly  refused  to  charge  the  jury,  as  requested  by 
the  defendants'  counsel.    There  are  cases  in  which  the  wife  may 
render  herself  personally  liable,  without  having  any  fraudulent 
intent,  as  for  instance  when  she  takes  an  active  concern  in  the 
affairs  of  the  succession,  or  fails  to  make  an  inventory,  before 
making  her  renunciation  and  within  the  legal  delays,  &c. ;  but 
wlien  her  liability  results  from  the  taking  and  converting  of  the 
money  of  her  husband's  estate  to  her  own  use,  as  in  the  present 
case,  the  act  itself  implies  fraud.      Res  ipsa  loquitur.     She 
should,  however,  have  been  decreed  to  pay  only  one-half  of  the 
plaintiff's  demand.    She  is  in  the  same  situation  as  if  she  had 
made  no  renunciation.    Art.  2387. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court,  be  reversed,  and  that  the  plaintiff  recover  of  the 
defendant  Martha  A.  Bass,  wife  of  Warren  M.  Benton,  seven 
hundred  and  eighty-five  dollars,  with  legal  interest  thereon  until 
paid,  from  the  5th  of  November,  1840,  with  costs  below,  those  of 
this  appeal  to  be  borne  by  the  plaintiff  and  appellee. 
Willson,  for  the  plaintiff, 
Slaey  and  Sparrow^  for  the  appellant. 
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Oliver  J.  Morgan  v.  Martha  A.  Benton  and  Husband. 

Appeal  from  the  District  Court  of  Carroll,  Curry ^  J. 

MoRPHT,  J.  The  plaintiff  claims  of  Martha  A.  Bass,  late 
widow  of  David  O.  Barton,  and  now  the  wife  of  Warren  M.  Ben- 
ton, $1197,  with  ten  percent  per  annum  interest  thereon,from  the 
1st  of  January,  1839,  this  amount  of  capital  and  interest  being 
due  on  a  note  drawn  by  the  said  D.  O.  Barton,  to  the  order  of 
H.  Practice,  and  by  the  latter  endorsed  over  to  him.  The  grounds 
upon  which  a  recovery  is  sought  to  be  made,  and  the  evidence  ad- 
duced in  this  case,  are  the  same  as  in  that  of  J.  B.  Lynch  against 
the  same  defendants,  just  decided,  ante^  p.  113,  and  both  cases 
have  been  tried  together  in  this  court.  The  jury,  however,  be- 
fore whom  this  cause  was  laid,  came  to  a  different  conclusion 
from  that  arrived  at  in  the  other,  and  brought  in  a  verdict  in 
favor  of  the  defendants.  After  an  ineffectual  attempt  to  set  aside 
this  verdict,  the  plaintiff  has  appealed  from  the  judgment  entered 
up  on  it. 

On  an  examination  of  the  law  and  evidence  of  the  case  we 
have  adopted  the  conclusion  of  the  jui;y  in  the  other  suit,  and 
think  that  the  plaintiff  should  recover  one-half  of  his  demand. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  District  Court 
he  reversed,  and  that  the  plaintiff  recover  of  the  defendant,  Mar- 
tha A.  Bass,  wife  of  W.  M.  Benton,  five  hundred  and  ninety- 
eight  dollars  and  fifty  cents,  with  interest  at  the  rate  of  ten  per 
cent  per  annum,  from  the  1st  of  January,  1S39,  until  paid,  with 
costs  in  both  courts. 

WUlsonj  for  the  appellant. 

Siacy^  for  the  defendants. 
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The  Union  Bank  of  Louisiana  v.  Cesaire  Fonteneau  and 

others. 

Notice,  orally  delivered,  to  an  endorser  of  a  note  on  the  day  of  its  maturity,  but 
after  business  hoars,  that  the  note  would  be  protested  on  that  day  unless  it  were 
paid,  or  some  arrangement  made,  is  insufficient  to  bind  the  endorser.  An  en- 
dorser can  only  be  made  liable  where  the  note  has  been  duly  protested  for  non- 
payment, after  demand  and  presentation  at  the  place  where  it  was  made  pay- 
able, and  written  notice  of  the  non-payment  and  protest 

Notice  of  the  non-payment  and  protest  of  a  note,  given  to  an  endorser  residing  in 
the  town  in  which  the  note  was  payable,  two  days  aAer  the  protest,  is  insuf- 
ficient. 

Appeal  from  the  District  Court  of  Natchitoches,  King,  J. 

RoysdoUy  Dunbar,  Hyamsy  and  Elgee,  for  the  plaintiffs. 

Boyce,  appellant,  pro  se,  cited  Chitty  on  Bills,  ed.  Ib34,  pp. 
62,63,64,66.  Bailey  on  Bills,  262  to  265.  11  Mart.  452.  12 
Ibid.  177. 

Tuomey,  on  the  same  side,  cited  Hart  v.  Long  et  al.,  1  Rob. 
84 ;  McKee  v.  Dubois,  6  Rob.  421. 

Simon,  J.  This  is  an  action  on  a  promissory  note  against  the 
maker  and  endorsers  thereof.  The  endorsers  plead  their  dis- 
charge, in  consequence  of  the  want  of  proper  presentment,  and 
demand  of  payment  of  the  note,  at  the  place  therein  indicated, 
and  of  due  notice  of  protest. 

The  District  Court  gave  judgment  in  favor  of  he  plaintiffs, 
against  the  maker  and  the  first  endorser  for  the  amount  sued  for, 
and  discharged  the  second  endorser  from  liability ;  and  from 
this  judgment,  the  first  endorser,  Michael  Boyce,  has  appealed. 

The  protest  of  the  note  sued  on  was  made  on  the  7th  of  June, 
1842,  and  the  notary  states,  in  his  certificate  of  notice,  which 
is  dated  the  ninth  of  the  same  month,  "that  the  parties  to 
said  note  have  been  duly  notified  of  the  protest  thereof,  by  letters 
to  them  by  me  written  and  addressed,  dated  on  the  day  of  said 
protest,  and  served  on  them  respectively  in  the  manner  following, 
to  wit :  Michael  Boyce,  Esq.,  Natchitoches,  La.,  personally ; 
H'e.  Bordelon,  Esq.,  Natchitoches,  La.,  and  put  into  the  post- 
office  at  Natchitoches  in  presence  of  the  undersigned  witnesses 
this  day,^  &c. 
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The  protest  states,  also,  that  the  note  was  presented  at  the 
branch  of  the  Union  Bank  of  Louisiana,  at  this  place,  Natchi- 
toches, where  the  same  is  made  payable,  and  payment  thereof 
demanded,  &c. ;  but  the  evidence  establishes,  that  on  the  day 
the  protest  was  made,  the  cashier  of  the  Union  Bank  was  absent 
from  the  place ;  that  before  he  went  away,  a  notice  was  posted 
up  on  the  door  of  the  ofBce  of  the  Union  Bank,  directing  persons 
having  business  there  to  call  at  the  City  Bank,  which  is  under 
the  same  roof,  and  part  of  the  building  occupied  by  the  cashier 
of  the  Union  Bank,*  and  that  the  note  sued  on  was  presented  for 
payment  at  the  City  Bank.  Said  note  was  not  presented,  or  pay- 
ment of  it  demanded,  at  the  Union  Bank,  as  one  St.  Amans  was 
the  acting  cashier  for  both  the  City  and  Union  Banks,  the  cashiers 
of  both  institutions  being  then  absent. 

The  testimony  further  shows,  that  on  the  day  of  the  protest, 
the  notary  presented  the  note  to  Michael  Boyce,  the  first  endor- 
ser, saying,  that  unless  it  was  paid  or  arranged,  it  would  be  im- 
mediately protested,  and  that  Boyce  answered,  that  it  would 
have  to  be  protested.  The  note  was  presented  to  Boyce,  ot  the 
request  of  St.  Amans,  because  the  latter  had  already  told  Boyce 
that  a  note,  upon  which  he  was  endorser,  would  be  that  day  pro- 
tested ;  and  Boyce  had  answered  that  he  did  not  recollect  having 
signed  it.  The  note  was  then  put  into  the  hands  of  the  notary, 
who,  after  having  presented  it  for  payment  at  the  City  Bank, 
held  the  above-mentioned  conversation  with  Boyce,  but  it  was 
before  the  protest,  at  about  four  o'clock,  P.  M.,  after  business 
hours.  The  notice  of  protest  was  served  upon  Boyce  personally, 
on  the  ninth  of  June,  in  the  town  of  Natchitoches,  where  he 
lives. 

Under  this  evidence,  it  is  pretty  clear,  that  even  supposing  the 
demand  for  payment  to  have  been  properly  made,  under  the 
circumstcmces,  at  a  place  where  the  note  sued  on  was  not  made 
payable,  which  appears  to  us  to  be  very  questionable,  due  and 


*  This  appears  to  be  a  miBtake.  The  testimony  of  Williame  shows,  that  "  the 
office  of  the  Union  Bank  is  under  the  same  roof,  and  part  of  the  building^  occupied 
by  the  cashier"  of  the  Union  Bank.  The  City  Bank  and  Union  Bank  are  proved 
to  have  been  in  different  streets. — R. 
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sufficient  notice  of  the  dishonor  of  the  note  was  not  given  to  the 
endorser,  Boyce.  The  person  who  acted  as  cashier  of  both  the 
Union  and  City  Banks  at  Natchitoches,  and  the  notary  who 
made  the  protest,  may  have  been  under  the  impression  that  their 
calling  upon  the  endorser  for  the  payment  of  the  note,  as  for  an 
arrangement  of  the  matter,  would  amount  to  a  notice  that  said 
note  would  not  be  paid  by  the  drawer  thereof,  and  would  be  pro* 
tested  ;  but  it  was  not  protested  at  the  time ;  and  there  was  then 
no  occasion  to  bring  to  the  knowledge  of  the  endorser  a  fact 
"which  had  not  taken  place.  The  law  has  never  contemplated 
that  a  note  or  bill  should  be  considered  as  dishonored,  and  that 
the  parties  thereto  should  become  liable  to  pay  it,  unless,  after  be- 
ing duly  protested,  in  consequence  of  the  want  of  payment  on 
due  demand  and  presentation,  made  at  the  place  where  it  is  made 
payable,  notice  thereof  is  given  to  the  parties  upon  whom  the 
holder  intends  to  look  for  its  payment.  Boyce  had  nothing  to 
do  with  the  payment  of  the  note  at  its  maturity.  He  was  a 
mere  endorser,  whose  obligation  depended  upon  a  strict  compli- 
ance with  the  law,  and  whose  liability  did  not  attach,  until 
due  notice  of  non-payment  and  protest ;  and  we  are  unable  to 
distinguish  this  case  from  that  of  McKee  v.  Dubois^  5  Rob.  421, 
which  presented  a  similar  question,  and  in  which  we  said,  that 
"  the  evidence  of  notice  does  not  otherwise  result,  than  from  the 
implication  drawn  from  the  notary's  demand  of  payment  from 
the  endorser,  when  he  informed  him  that  he  had  in  vain  called  on 
the  makers,  while  the  endorser  was  entitled  to  a  written  notice  of 
n<^n-payment  and  protest."  The  call,  in  this  case,  was  also  made 
on  Boyce  before  the  protest ;  he  is  shown  to  have  resided  at  that 
time  in  the  town  of  Natchitoches,  where  the  protest  was  made  \ 
and  the  notice  given  to  him  personally  two  days  after  said  pro- 
test, was  clearly  insufficient. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  avoided  and  reversed ;  and  that  ours  be  for  the 
defendant  and  appellant,  with  costs  in  both  courts. 


r 
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John  J.  Guion  and  another  v.  Robert  Ford. 

At  the  time  of  executing  a  prison-bounds  bond  by  a  debtor  arrested  under  final  pro- 
oess,  the  prison-limitB  were,  under  the  statute  of  25  February,  1837,  co-ezten- 
sire  with  the  boundary  of  the  parish  in  which  he  resided.  A  new  parish  was  af- 
terwards formed  from  that  portion  of  the  old  in  which  the  debtor  resided,  and 
from  part  of  a  contiguous  parish,  and  the  seat  of  justice  of  the  new  parish  estab- 
Usfaed  at  a  place  never  within  the  limits  of  the  old.  In  an  action  against  the 
liurety  on  the  bond,  it  was  proved  that  the  debtor  had- gone  to  the  seat  of  justice 
of  the  new  parish  :  Heldt  that  the  Matute  creating  the  new  parish  cannot  have 
rendered  the  condition  of  the  debtor  more  onerous  by  compelling  him  to  remain 
within  the  restricted  limits  of  the  old  parish ;  that,  by  the  creation  of  the  new 
parish,  the  debtor  w«b  either  released  altogether,  or  became  a  prisoner,  in  the 
custody  Af  his  bail,  withiA  the  limits  of  the  new  parish ;  and  consequently,  that 
the  bond  was  not  forfeited. 

Appeal  from  a  judgment  of  the  District  Court  of  Madison, 
Curry,  J.,  rendered  in  favor  of  the  defendant. 

Stockton  and  Steele,  for  the  appellants. 

P.  fl.'and  T.  P.  Parrar,  for  the  defendant 

BuLLARD,  J.  This  is  an  action  against  the  surety  on  a  bond 
given  by  a  debtor  arrested  under  final  process,  conditioned  to  re- 
main within  the  prison- limits.  Those  limits  were,  at  the  date 
of  the  bond,  co-extensive  with  the  parish  of  Carroll,  in  which  the 
debtor  resided.  After  the  execution  of  the  bond,  the  new  parish 
of  Madison  was  erected,  composed  of  a  part  of  the  parish  of  Car- 
roll, and  particularly  of  that  part  in  which  the  debtor  resided, 
and  embracing  the  spot  on  which  the  village  of  Richmond  is 
situated,  on  the  west  side  of  the  Roundaway  bayou,  the  present 
seat  of  justice  of  the  new  parish,  and  which  never  had  been  with- 
in the  limits  of  the  parish  of  Carroll.  It  appears  that  Rusk,  the 
principal  in  the  bond  and  the  judgment  debtor,  went  to  Rich- 
mond during  the  sitting  of  the  District  Court,  and  was  killed. 
The  act  of  going  to  Richmond,  the  seat  of  justice  of  the  new 
parish,  is  assigned  as  a  breach  of  the  bond. 

The  question  thus  presented  is  novel,  and  no  adjudicated  case, 
having  any  analogy  to  the  present,  has  been  referred  to  in  the 
aigument,  except  that  of  Olden  v.  Alexander,  12  La.  156.  In 
that  case  we  held,  that  when  the  Police  Jury  had  established  the 
prison-bounds,  and  after  the  date  of  the  bond,  the  legislature  had 
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annexed  a  part  of  the  parish  to  an  adjoining  one,  the  act  of  the 
legislature  did  not  abrogate  the  ordinance  establishing  the  prison- 
limits,  and  if  the  prisoner  had  a  right,  at  the  date  of  the  bond,  to 
go  to  Port  Hudson,  as  a  part  of  the  parish  of  East  Baton  Rouge, 
and  within  the  limits  established  by  the  Police  Jury,  he  had  still 
a  right  to  do  so  without  incurring  a  forfeiture  of  his  bond,  al- 
though the  legislature  had  annexed  it,  in  the  meantime,  to  East 
Feliciana.  One  of  the  reasons  for  that  decision  was,  that  at  that 
time  the  prison-limits  for  each  parish  were  established  by  the  Po- 
lice Juries,  and  that  they  were  not  perhaps  obliged  to  restrict  the 
limits  to  those  of  the  parish  itself. 

The  legislature  afterwards,  in  1837,  declared,  "  that  the  prison- 
bounds  of  all  the  parishes  of  this  State  shall  be  the  limit  of  the 
parish  boundary."    B.  &  C.'s  Digest,  684. 

Upon  the  passage  of  the  act  creating  the  parish  of  Madison,  the 
residence  of  Rusk  fell  within  ihe  prison-limits  of  the  new  parish. 
He  became  a  citizen  of  that  new  parish,  and  was  subject  to  mi- 
litia and  jury  duty.  Having  been  legislated  out  of  the  former 
prison-limits,  his  remaining  at  his  own  residence  after  the  pas- 
sage of  the  act,  could  surely  not  be  assigned  as  a  breach  of  the 
bond.  What  then  was  his  condition  ?  He  was  either  released 
altogether,  or  he  became  a  prisoner  in  the  friendly  custody  of  his 
bail,  within  the  limits  of  the  new  parish.  The  act  of  the  legis- 
lature cannot  be  supposed  to  have  rendered  his  condition  more 
onerous,  by  compelling  him  to  remove  within  the  restricted  boun- 
daries of  the  parish  of  Carroll.  That  would  be  substituting  a 
new  condition  upon  which  the  liability  of  the  surety  should  de- 
pend. He  was  not  then  a  prisoner  within  the  new  limits  of  the 
parish  of  Carroll,  after  the  establishment  of  the  parish  of  Madison. 
Whether  we  consider  him  as  no  longer  bound  to  remain  within 
the  boundaries  of  Carroll,  or  bound  to  keep  within  the  limits  of 
his  new  parish,  he  had  equally  a  right  to  go  to  Richmond,  with- 
out incurring  a  forfeiture  of  his  bond.  The  question,  it  is  true, 
is  not  free  from  difficulties,  but  in  the  absence  of  any  positive  law, 
and  in  cases  of  doubt,  it  is  proper  to  decide  in  favor  em  solutionis. 

Judgment  affirmed. 
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Jam£S  M.  Williams  v.  The  Planters  Bank  of  Mississippi 

and  others. 

The  seventh  section  of  the  statate  of  Mississippi,  of  21  February,  1840,  prohibiting 
the  banks  of  that  State  from  transferring,  by  eDdorsement  or  otherwise,  any  note, 
bill  receivable,  or  other  evidence  of  debt,  and  the  second  section  of  the  statate  of 
33  Febrnary,  1840,  reqairing  that  they  shall,  at  all  times  receive  their  own  notes 
at  par  in  payment  of  any  debts,  dae  them  by  bill  or  otherwise,  are  constitational, 
and  do  not  impair  the  obligation  of  any  contract ;  and  where  a  judgment  obtain- 
ed by  a  Mississippi  bank  has  been  seized  by  a  creditor  of  the  bank,  the  debtor  is 
still  entitled  to  discharge  it  in  notes  of  the  bank,  at  par. 

Where  other  sureties  have  been  substituted,  the  original  surety  in  an  injunction 
bond  may  be  examined  as  a  witness  for  the  plaintiff  in  injunction,  though,  by  the 
statute  of  25  March,  1831,  §  3,  it  is  declared  that  the  surety  on  the  bond  shall 
be  considered  as  a  party  to  the  suit,  and  be  liable  to  be  condemned,  in  solido,  with 
the  plaintiff,  for  damages  and  interest. 

Appeal  from  the  District  Court  of  Concordia,  Curry,  J, 

F.  H.  and  T.  P.  Farrar  and  Prentiss,  for  the  plaintiff. 

Shaw,  for  the  appellants. 

Dunlap,  for  the  intervenor. 

Bollard,  J.  This  suit  was  commenced  by  injunction,  the 
plaintiff  alleging  that  the  Planters  Bank  of  Mississippi  had  a 
judgment  against  him  upon  which  he  had  made  a  large  pay- 
ment. That  the  Bank  had  made  a  fraudulent  and  illegal  trans- 
fer of  the  balance  due  on  said  judgment  to  one  Sessions,  who  had 
caused  execution  to  issue,  which  had  been  levied  on  his  property. 
That  the  Bank  is  required  by  the  laws  of  Mississippi  to  receive 
its  own  notes  in  payment  of  all  debts  due  to  it,  and  is  prohibited 
from  making  any  assignment  of  its  notes  or  other  evidences  of 
debt  or  claims.  That  its  notes  were  at  a  discount,  and  that  he 
tendered  its  own  notes  to  the  Bank,  to  its  assignee,  and  to  the 
Sheriff.  He  claims  in  compensation,  the  notes  thus  tendered, 
and  which  were  deposited  in  Bank  subject  to  the  order  of  the 
Bank,  or  its  assignee.  He  prays  for  an  injunction,  and  that  his 
tender  may  be  declared  good,  and  the  assignment  void. 

The  answer  on  the  part  of  the  Bank  and  of  Sessions,  asserts  the 
bona  fides  and  the  validity  of  the  assignment,  and  denies  that  the 
assignee  is  bound  to  receive  in  payment  the  notes  of  the  Bank, 
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or  that  the  plaintiff  in  injunction  is  entitled  to  any  other  compen- 
sation, or  otfset,  than  the  amount  credited  on  the  judgment. 

The  judgment  was  in  substance  rendered  perpetual,  and  the 
assignee  compelled  to  allow  in  compensation  and  discharge  of 
the  judgment,  assigned  to  him,  the  notes  tendered  and  deposited 
subject  to  his  order  in  bank.  The  Bank  and  Sessions  have  ap- 
pealed. 

On  the  trial,  the  offer  to  pay  or  tender  both  to  the  Bank  and  its 
assignee,  and  the  Sheriff,  in  the  notes  of  the  Bank,  was  proved. 
The  question  was  therefore,  fairly  presented,  whether  the  assig- 
nee was  bound  to  receive  in  payment  the  notes  of  the  Bank,  not 
shown  to  have  been  in  his  possession,  before  notice  of  the  assign- 
ment. 

The  judgment  debtor  and  plaintiff  in  injunction,  relies  upon 
the  statute  of  the  State  of  Mississippi,  of  1840,  which  absolutely 
forbids  the  banks  of  that  state  *'  to  transfer  by  endorsement,  or 
otherwise,  any  note,  bill  receivable,  or  other  evidence  of  debt ;" 
and  which  requires  the  banks,  at  all  times,  to  receive  their  own 
notes  in  payment.*  On  the  other  hand,  it  has  been  ingeniously 
argued  by  the  counsel  for  the  assignee,  that  that  statute  is  uncon- 
stitutional, and  void ;  as  it  impairs  ihe  obligation  of  contracts,  and  is 
inconsistent  with  the  rights  of  the  Bank  as  conferred  by  its  charter. 

We  had  occasion,  in  the  case  of  Hyde  and  another  v.  The 
Planters  Bank,  decided  in  the  Eastern  District,  in  July,  1844,  (8 
Robinson,)  to  pronounce  our  opinion  upon  this  question,  and  we 
then  held  that  the  statute  was  constitutional,  and  allowed  the 
compensation.  Our  opinion  remains  unchanged,  and  is  greatly 
strengthened  by  a  decision  of  the  High  Court  of  Errors  of  the 
State  of  Mississippi,  to  the  same  effect,  which  has  been  brought 
to  our  notice  in  their  reports.     3  Smeed  &  Marshall,  661. 

In  ihe  progress  of  the  trial,  the  surety  on  the  injunction  bond 
was  offered  as  a  witness,  after  other  sureties  had  been  substituted 


*  The  statute  requiring  the  banks  "  at  all  times  to  receive  their  respective  notes 
at  par  in  the  liquidation  of  their  bills  receivable,  and  other  claims  due  them,"  was 
passed  on  the  22d  of  February,  1840.  The  act  prohibitingr  the  transfer  of  the  bills 
and  other  evidences  of  debt  held  by  the  banks,  was  passed  on  the  21st  of  that 
month. 
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to  him  on  the  bond,  notwithstanding  the  objection,  thiit  by  the 
act  of  183]  the  surety  on  an  injunction  bond  is  a  pany  to  the  suit, 
and  liable  to  be  condemned,  in  solidoj  with  the  plaintiff,  for 
damages  and  interest.  The  court  did  not  err  in  our  opinion,  in 
permitting  him  to  testify.  This  question  has  already  been  set- 
tled in  a  case  in  the  Eastern  District. 

The  intervention  of  Budlong,  was,  in  our  opinion,  properly 
disregarded ;  because,  even  supposing  he  had  a  right,  notwith- 
standing the  assignment,  to  seize  the  judgment,  as  still  the  pro- 
perty of  the  Bank,  yet  the  judgment  debtor  would  have  the  same 
I  right  to  pay  him  in  the  notes  of  the  Bank,  as  to  pay  the  assignee. 

There  is  no  other  difference,  than  between  a  voluntary  assign- 
ment, and  one  by  operation  of  law. 

Judgment  affirmed. 


The   Grand  Gulf  Railroad  and  Banking   Company  v. 
Nicholson  Barnes. 

The  holder  of  a  bill  protested  for  non-payment,  is  not  bound  to  send  a  notice  directly 
to  all  the  parties  to  it  If  snch  notice  be  sent,  it  will  ennre  to  the  benefit  of  any 
endorser  who  may  pay  the  bill,  in  an  action  against  previous  endorsers,  or  the 
drawer.  It  is  sufficient  for  the  holder  to  give  notice  to  his  immediate  endorser, 
leaving  it  to  the  latter  to  notify  the  next  endorser,  and  so  on  to  the  drawer ;  one 
day  being  allowed  to  each  party  to  notify  his  immediate  endorser,  or  the  drawer. 
The  rule  is  the  same  where  a  note  or  bill  is  sent  by  the  holder  to  hia  agent  for 
collection.  If  the  latter  give  timely  notice  of  dishonor  to  his  principal,  it  is  suffi- 
cient ;  and  a  notice  from  the  principal,  seasonably  sent,  will  suffice  to  charge 
any  prior  party.  The  agent's  knowledge  of  the  endorser's  residence,  does  not 
make  it  necessary  for  him  to  send  a  notice  directly  to  the  endorser. 

A  notice  of  protest  sent  to  an  endorser  at  the  post  office  at  which  he  usoally  re- 
ceived his  letters  and  papers  at  the  time  of  the  protest,  and  which  was  in  the 
pariah  in  which  he  resided,  is  sufficient ;  though  it  be  proved  that  there  was 
another  office  in  an  adjoiniog  parish  nearer  to  his  residence,  at  which  the  endor- 
ser,  at  a  previous  period,  had  been  in  the  habit  of  receiving  his  letters  and  pa- 
pers, there  being  no  evidence  to  show  that  he  continued  to  receive  any  letters  or 
papers  there  at  the  date  of  the  protest 

Where  it  is  proved  that  one  of  the  subscribing  witnesses  to  a  power  of  attorney  is 
dead,  and  that  the  residences  of  the  others  are  out  of  the  State  or  unknowni 
it  will  be  admissible  in  evidence  on  proof  of  the  signature  of  the  principal. 
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Appeal  from  a  judgment  of  the  District  Court  of  Madison, 
Curry,  J.,  in  favor  of  the  plaintiffs. 

T.  H,  Farrar,  for  the  plaintiffs.  The  notice  was  sufficient. 
Bailey  on  Bills,  (ed.  1826,)  173, 174.  Chitty  on  Bills,  315,  316. 
4  Mart.  N.  S.  226.  5  Mass.  Rep.  167.  2  Johnson's  Cases,  1. 
McCulloch  V.  Citmmercial  Bank^  16  La.  668.  Barker  v. 
Whitney,  18  La.  579.  Bank  of  Louisiana  v.  Watson,  15  La. 
38.  Noti^s  Ea^r  v.  Beard,  16  La.  310.  Mainer  v.  Spurlock 
et  ah  9  Robinson,  161. 

Bemiss,  for  the  appellant. 

MopHY,  J.  This  suit  is  brought  on  a  protested  bill  of  ex- 
change for  $4000,  drawn  by  the  defendant  at  Port  Gibson,  on  Bo- 
gart  &  Hoops  of  New  Orleans,  and  accepted  by  them  in  favor  of 
Jessie  Harper,  and  endorsed  by  the  payee,  and  Hoops  &  Bogart, 
to  the  petitioners,  before  maturity. 

The  defence  set  up  is :  First,  that  the  notary  who  protested  the 
bill  in  New  Orleans,  failed  to  send  a  direct  notice  to  the  defen- 
dant ;  that  he  used  no  diligence  to  ascertain  his  residence,  which 
was  then  in  the  parish  of  Concordia,  and  did  not  comply  with 
the  statute  of  1827,  by  directing  the  notice  to  the  place  where  the 
bill  was  dated,  to  wit,  at  Port  Gibson.  Secondly,  that  the  no- 
tice given  was  bad  and  insufficient,  having  been  sent  to  the  de- 
fendant at  New  Carthage,  when  there  was  a  post  office  near  to 
his  residence  at  Milliken's  Bend. 

I.  It  appears  from  the  record,  that  the  bill  sued  on  was  pro- 
tested at  New  Orleans  for  want  of  payment,  on  the  3d  of  Feb- 
ruary, 1836,  and  that  the  same  day  the  notary  enclosed  notices 
to  the  endorsers  and  drawer  in  the  one  which  he  made  out  for 
the  plaintiffs,  the  last  endorsers,  and  put  in  the  post  office  at  New 
Orleans,  directed  to  them  at  Grand  Gulf,  Mississippi ;  that  these 
notices  were  received  by  the  cashier,  J.  Callender,  at  Grand  Gulf, 
Mississippi,  on  the  11th  of  the  same  month,  and  that  on  that 
day,  the  notice  for  the  defendant  was  sealed  and  directed  to  him 
at  New  Carthage,  Louisiana,  and  placed  in  the  post  office  at  that 
place,  in  time  to  go  by  the  next  mail.  This  constitutes  a  good 
and  legal  notice.  The  holder  of  a  bill  is  not  bound  to  send  a 
^  notice  to  all  the  parties  on  it.  If  he  does,  such  notice  will  enure 
'    to  the  benefit  of  any  endorser  who  shall  pay  the  bill  in  an  action 
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against  previous  endorsers,  or  the  drawer ;  but  he  need  give  no- 
tice only  to  his  immediate  endorser,  the  latter  to  the  next,  and  so 
on  to  the  drawer.  When  this  course  is  pursued,  one  day  is  al- 
lowed to  each  party  to  notify  his  immediate  endorser,  or  the 
drawer.  The  rule  is  the  same  when  a  note  or  bill  is  sent  by  the 
holder  to  his  agent  for  collection  ;  if  the  latter  gives  timely  no- 
tice of  its  dishonor  to  his  principal,  he  does  all  that  he  can  be 
required  to  do,  and  a  notice  from  the  principal,  seasonably  sent, 
will  be  sufficient  to  charge  any  prior  party ;  even  the  knowledge 
of  the  agent  of  the  endorser's  place  of  residence,  does  not  make  it 
necessary  for  him  to  send  notice  directly  to  the  endorser.  Bailey 
on  Bills,  ed.  of  1836, 266  and  267.  16  La.  568.  18  La.  579. 
The  statute  of  1827  provides  for  the  case  where  the  holder,  or 
the  notary  who  acts  for  him,  cannot,  after  due  diligence,  ascertain 
the  residence  of  a  ])articular  party  sought  to  be  charged ;  it  au- 
thorizes the  notice  to  be  directed  to  the  place  where  the  bill  is 
dated.    B.  d&  C.'s  Dig.  43. 

II.  The  evidence  shows,  that  there  are  two  post  offices  at  some 
distance  from  the  defendant's  residence:  one  situated  at  New 
Carthage,  in  the  parish  of  Concordia,  at  about  twenty  miles,  and 
the  other  at  Milliken's  Bend,  in  the  parish  of  Carroll,  at  about 
ten  miles.  It  is  shown  by  the  defendant,  that  in  1833  he  received 
some  letters  and  papers  through  the  latter  post  office,  and  fre- 
quently, at  that  time,  suffered  those  addressed  to  him  at  New 
Carthage  to  go  to  the  general  post  office ;  but  several  witnesses 
have  testified  that,  at  the  time  of  the  protest  in  1836,  he  was  in 
the  habit  of  receiving  his  letters  and  papers  through  the  office  at 
New  Carthage.  One  of  them  says,  that  he  correspouiled  with  de- 
fendant at  the  time  of  the  protest,  and  up  to  1837 ;  that  he  ad- 
dressed his  letters  to  him  at  New  Carthage,  and  received  answers 
to  them  from  that  place ;  he  thinks,  that  it  was  the  defendant 
himself  who  directed  him  so  to  address  his  letters.  If  the  defen- 
dant continued  to  get  his  letters,  in  1836,  at  Milliken's  Bend,  as 
he  has  shown  that  he  did  three  years  before,  he  could  easily  have 
proved  it.  His  failure  to  do  so,  impresses  us  with  the  belief  that 
he  had  ceased  to  get  them  there,  and  has  since  received  them  at 
the  New  Carthage  office,  the  only  one  in  his  parish,  and  at  which 
place  it  is  shown  that  he  often  had  business  to  attend  to.    The 
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notice,  then,  having  been  sent  to  the  defendant  at  the  post  offiee 
where  he  usually  got  his  letters  and  papers,  at  the  time  of  the 
protest,  and  which  was  situated  in  his  parish,  was,  in  our  opin- 
ion, sufficient.  Bank  of  Louisiana  v.  Watson^  13  La.  38. 
Noti^s  Executor  v.  Beard,  16  La.  310.  Mainor  v.  Spurlock 
et  aL  9  Robinson,  161. 

A  bill  of  ejEceptions  was  taken  on  the  trial  to  the  admission  in 
evidence  of  a  power  of  attorney  under  which  J.  H.  Moore  en- 
dorsed the  bill  for  Hoops  &  Bogart,  on  the  ground  that  the  sub- 
scribing witnesses  to  said  instrument  were  not  examined.  The 
death  of  one  of  these  witnesses  being  proved,  and  the  residence  of 
the  other  being  shown  to  be  out  of  the  State,  or  unknown,  the 
Judge  properly  admitted  the  paper  on  proof  being  made  of  the 
signatures  of  the  grantors.  4  La.  119.  13  La.  142.  3  Rob.  20&. 
There  are  in  the  record  several  other  bills  of  exceptions  which,  in 
our  opinion,  do  not  deserve  to  be  noticed. 

Judgment  affirmed. 


Ex  PARTE  David  H.  Groves  and  another. 

A  sale  under  a  fi.  fa.  made  before  the  proinu1|ration  of  the  statute  of  6  April,  1849, 
ch.  135,  in  a  parieh  in  which  a  newspaper  was  published  at  the  time,  and  not  ad^ 
vertised  therein  as  directed  by  art  669  of  the  Code  of  Practice,  will  be  annul- 
led, unless  in  cases  embraced  by  the  statute  of  25  February,  1828,  ch.  29, 
where  the  amount  of  the  judgment  under  which  the  seizure  was  made,  is  less 
than  three  hundred  dollars. 

Where  the  price  bid  at  a  sale  under  di.fi.  fa.  does  not  exceed  the  amount  of  anterior 
special  mortgages  existing  on  the  property,  there  can  be  no  adjudication.  C.  P. 
684. 

Appeal  by  Groves  and  Lee  from  a  judgment  of  the  District 
Court  of  Madison,  Curry ,  J.,  annulling  a  sheriff's  sale  made  to 
them. 

Bemiss  and  Shannon,  for  the  appellants. 

Stockton  and  Steele,  contra. 

BuLLARD,  J.  This  is  a  monition  sued  out  by  Groves  and  Lee, 
who  represent  that  they  became  the  purchasers  of  certain  lots  of 
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land  at  a  sheriff's  sale,  made  in  pursuance  of  several  writs  of 
Jieri  facias,  against  the  property  of  one  Stone,  an  absentee. 

The  attorney  appointed  to  defend  the  absentee,  and  Green, 
surviving  partner  of  the  firm  of  Miller  &  Green,  and  the  curator 
of  the  vacant  estate  of  the  deceased  partner.  Miller,  made  oppo- 
sition, and  pray  that  the  sale  may  be  annulled.  The  grounds  of 
opposition  are:  First,  that  there  was  no  legal  advertisement  of  said 
sale  in  the  newspaper  published  in  the  parish ;  Secondly,  that  the 
property  was,  at  the  date  of  the  sale,  encumbered  by  mortgages, 
which,  by  the  terms  of  the  sale,  the  purchasers  did  not  assume  to 
pay;  and  that,  by  reason  of  those  informalities,  the  property 
which  was  appraised  at  $12,000,  was  sold  for  $700,  on  a  credit 
of  twelve  months,  subject  to  mortgages  to  the  amount  of  $4500. 

The  previous  adjudication  of  the  same  property  to  Miller  &, 
Green,  through  their  alleged  agent,  Reading,  may  be  laid  entire- 
ly out  of  view,  because  it  is  clear,  that  the  terms  of  the  adjudica- 
tion were  not  complied  with,  and  the  Sheriff  had  a  right- to  pro- 
ceed and  sell  the  property  again. 

The  record  exhibits  a  certificate  of  mortgages,  which  shows 
that  the  land  was  much  encumbered.  Among  others,  there  was 
a  mortgage  in  favor  of  Miller  <fc  Green.  The  Sheriff's  return 
shows,  that  the  land  was  sold  in  virtue  of  four  different  writs  of 
fieri  facias,  and  that  $700  only  was  bid  for  the  property  at  a 
year's  credit. 

The  Sheriff's  sale  took  place  on  the  9th  day  of  August,  1842 ; 
and  the  first  ground  of  opposition  is,  that  the  sale  was  not  adver- 
tised according  to  law  in  the  newspaper,  which  is  shown  to  have 
been  published  at  that  time  at  Richmond,  the  seat  of  justice  of  the 
parish  of  Madison.  It  was  not  until  March,  1843,  that  the  act  of 
the  legislature  was  approved  and  promulgated,  entitled,  ''an  act 
relative  to  the  advertisement  of  judicial  sales  and  monitions," 
which  dispensed  with  such  advertisement  in  a  newspaper,  when 
one  is  published  in  the  parish.  By  the  act  of  February  28, 1828, 
such  publication  was  dispensed  with,  it  is  true,  in  cases  where 
the  amount  of  the  judgment  by  which  such  seizure  had  been  or- 
dered, shall  be  less  than  three  hundred  dollars.  But  this  case  does 
not  come  within  the  exception.  There  was  but  one  paper  pub- 
lished in  the  parish  of  Madison,  and  there  is  no  evidence  in  the 
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record  that  the  sale,  which  took  place  in  August,  1842,  was  pre- 
ceded by  advertisement  published  therein,  as  required  by  art.  669 
of  the  Code  of  Practice. 

The  second  ground  of  opposition  was,  in  our  opinion,  equally 
well  founded.  Nothing  shows  that  the  purchaser  bid  something 
over  and  above  the  previous  special  mortgages  which  existed  on 
the  property,  without  which  no  sale  could  be  made.  We  have 
often  held,  that  such  previous  encumbrances  form  essentially  a 
part  of  the  price  for  which  the  property  is  sold,  and  especially  in 
a  recent  case  in  the  Eastern  District.*  The  bid  here  was  only 
$700,  and  there  could  be  no  sale  according  to  art.  684  of  the 
Code  of  Practice. 

Judgment  affirmed. 


Robert  English  and  another  t?.  James  M.  Wall  and  others. 

On  a  motion  to  diasolye  an  attachment  for  insufficiency  of  the  affidavit,  the  jndfre 
not  having  signed  the  certificate  that  the  affidavit  had  been  made  before  him,  it 
appeared  that  the  words,  "  Sworn  and  subscribed  before  me,"  were  written 
across  the  affidavit  in  the  hand- writing  of  the  judge,  hut  that  they  were  not 
signed  by  him  ;  that  the  order  allowing  the  attachment  recited  that  the  judge 
had  read  the  petition,  affidavit,  &c.,  and  was  written  immediately  before  these 
words,  on  the  same  psper,  and  was  signed  by  the  judge  ;  and  that  the  unfinished 
certificate  as  to  the  oath  and  the  order,  bore  the  same  date.  Heldt  that  the  at- 
tachment should  be  maintained :  that  the  judge  acted  on  the  affidavit  as  one 
sworn  to  before  him  ;  and,  in  signing  the  order  containing  that  expression,  by  the 
strongest  implication  certified  that  it  had  been  sworn  to  before  him. 

The  drawer  of  a  bill,  on  the  face  of  which  there  was  a  waiver  of  acceptance,  is  nut 
entitled  to  notice  of  its  dishonor,  and  will  not  be  discharged  by  its  omission, 
where  he  had  no  funds  in  the  hands  of  the  drawee,  but  was  to  place  the  latter 
in  funds  to  pay  the  bill  at  maturity,  and  it  was  not  expected  that  the  drawee, 
would  pay  without  such  deposit ;  but  the  bill  must  be  presented  for  payment  on 
the  last  day  of  grace,  or  he  will  be  released. 

An  unincorporated  association  of  individuals  formed  for  the  purpose  of  dealing  in 
exchange,  is  a  commercial  partnership  within  the  terms  of  art  2795  of  the  Civil 
Code  ;  and  the  members  are  responsible,  in  solido,  for  the  debts  of  the  society. 


•  See  Bludworth  et  ah  v.  Hunter  et  al.  9  Rob.  256.      M*Rae  v.  Chapman  et  al, 
10  Rob.  65.    Perry  v.  HoUoway,  ib.  107. 
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Appeal  from  the  District  Court  of  Madison,  Curry^  J. 

BvLLARD,  J.  This  suit  was  commenced  by  attachment.  The 
plaintiffi  sue  the  defendants  as  partners  of  a  private  unincorporated 
association  in  the  State  of  Mississippi,  called  the  ''Real  Estate 
Banking  Company,"  on  several  protested  bills  of  exchange,  drawn 
by  the  association,  and  several  certificates  of  deposit,  of  which 
the  plaintiffs  allege  themselves  to  be  the  holders.  There  was, 
at  first,  a  judgment  of  nonsuit  against  the  plaintifis,  but,  upon  a 
new  trial  being  granted,  the  second  trial  resulted  in  a  judgment 
against  the  defendants  for  the  amount  of  the  certificates  of  de- 
posit only ;  and  the  defendants  have  appealed.  In  this  court, 
the  attorney  of  the  appellees  answers,  that  there  is  no  error  in 
the  judgment  to  the  prejudice  of  the  appellants ;  but  that  it  is 
erroneous  as  to  the  plaintiffs,  who  were  entitled  to  a  judgment 
for  the  full  amount  demanded,  as  well  upon  the  protested  bills  of 
exchange,  as  upon  the  certificates  of  deposit ;  and  he  ])rays, 
that  the  judgment  may  be  amended  accordingly. 

It  is  first  proper  to  notice  a  motion  to  dissolve  the  attachment, 
which  was  overruled  by  the  court.  It  was  alleged,  that  there 
was  no  sufficient  affidavit,  the  defect  pointed  out  being,  that  the 
Judge  had  not  signed  the  jurat.  There  is  written  across  the 
affidavit  the  words,  ^'  sworn  and  subscribed  before  me,"  in  the 
band-writing  of  the  Judge,  but  not  signed  by  him.  Immediately 
below,  and  on  the  same  paper,  is  written  the  fiat^  ordering  the 
attachment  to  issue,  which  is  signed  by  the  Judge.  Both  the 
unfinished  jurtU  and  the  order  for  the  attachment,  bear  the 
same  date.  That  order  recites  that  the  Judge  had  read  the  pe- 
tition, affidavit,  and  documents  annexed.  He,  therefore,  acted 
on  it  as  an  affidavit  sworn  to  before  himself;  and,  in  signing  the 
order  containing  that  expression,  by  the  strongest  implication 
certified  that  it  had  been  sworn  to  before  himself.  We  think 
that,  if  the  matter  set  forth  in  that  affidavit  should  prove  to  be 
false,  evidence  of  the  hand-writing  of  the  deceased  Judge,  and 
his  signature  to  the  order  for  the  attachment,  together  with  the 
signature  of  the  affiant  himself,  would  be  sufficient  to  support 
an  indictment  for  perjury.  The  Judge  did  not  err  in  overruling 
the  motion  to  dissolve  the  attachment.    3  Rob.  236. 

Upon  the  merits ;  the  record  shows  that  the  defendants  were 
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members  of  the  association,  or  private  partnership ;  and  that  the 
instruments  sued  on  were  executed  by  the  regular  officers  of  the 
company,  according  to  their  mode  of  doing  business.  The  lia- 
bility of  the  defendants  is,  in  our  opinion,  sufficiently  established, 
as  to  the  certificates  of  deposit. 

But  it  becomes  necessary  to  inquire,  on  the  prayer  of  the  ap- 
pellees, whether  they  are  not  equally  liable  to  pay  the  two  checks 
or  bills  of  exchange  sued  on,  which  are  signed  by  the  same  of- 
ficers. The  first  is  for  81450,  dated  August  16,  1839,  drawn 
upon  the  cashier  of  the  New  York  Banking  Company,  four 
months  after  date,  waiving  acceptance.  It  appears  to  have 
been  protested  for  non-payment,  on  the  16th  of  December,  1839. 
The  second  is  in  the  same  form,  for  81300,  at  four  months  after 
date,  and  dated  August  29,  1839.  It  was  twice  protested; 
once  on  the  28th  of  December,  1839,  and  again,  on  the  1st  of 
January,  1840  ;  but  no  notice  appears  to  have  been  given  to  the 
drawers.  It  is  shown,  that  the  drawers  had  no  funds  in  the 
hands  of  the  New  York  Banking  Company,  but  that  they  were 
to  place  funds  there  to  meet  the  checks  or  drafts.  It  was  not 
expected  that  the  drawee  would  pay  without  such  deposit. 
One  of  the  witnesses  testifies,  that  these  checks  or  bills  of  ex- 
change were  not  drawn  against  funds  at  that  time  in  the  hands 
of  the  New  York  Banking  Company,  but  against  funds  to  be 
provided  by  the  cashier  of  the  Real  Estate  Banking  Company, 
who  was  then  in  New  York,  to  meet  them  at  maturity.  Under 
sucli  circumstance  the  drawers  were  not  entitled  to  notice  of  the 
dishonor  of  the  bills.  Story,  in  his  Treatise  on  Bills  of  Ex- 
change, lays  down  the  law  to  be,  that  "  ordinarily,  if  the  drawer 
draws  the  bill  without  having  funds  in  the  hands  of  the  drawee 
or  expectation  of  funds,  or  any  arrangement  or  agreement  on  the 
part  of  the  drawee,  to  accept  the  bill,  he  will  not  be  entitled  to 
notice,  and  not  discharged  by  want  thereof."    Sec.  311. 

But  we  are  of  opinion  that  the  drawers  had  a  right  to  expect 
that  the  bill  should  be  regularly  presented  for  payment  on  the 
last  day  of  grace.  That  was  done  with  respect  to  the  second 
bill  which  fell  due  on  the  29th  of  December,  and  was  protested 
for  non-payment,  on  the  1st  of  January ;  but  the  first  bill  does 
not  appear  to  have  been  presented  at  all  after  the  16th  of  De- 
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cember,  and  the  19th  of  that  month  was  the  last  day  of  grace. 
The  plaintiffs  are,  therefore,  further  entitled  to  recover,  in  our 
opinion,  the  amount  of  the  draft  of  the  29th  of  August,  1839,  that 
is  thirteen  hundred  dollars,  with  interest. 

But  it  is  contended  by  the  counsel  for  the  appellants,  that  the 
Real  Estate  Banking  Company  being  composed  of  a  large  num- 
ber of  persons,  not  incorporated,  was  not  a  commercial  partner- 
shipy  and,  consequently,  that  each  partner  is  bound  only  for  his 
virile  share  ;  and  he  contends  that,  in  the  absence  of  any  proof 
as  to  the  law  of  Mississippi,  our  own  law  is  applicable.  We 
are,  however,  of  opinion,  that  the  association  was  essentially  a 
commercial  partnership,  within  the  terms  of  art.  2795,  as  it  is 
shown  they  dealt  in  exchange,  and  especially  in  that  species 
commonly  called  Kites,  which  is,  in  truth,  the  character  of  the 
bills  sued  on  in  this  case. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  except  as  to  the  nonsuit  in  relaticm  to 
the  bill  of  exchange ;  and  it  is  further  ordered  and  decreed,  that  the 
plaintiffs  recover  of  the  defendants,  in  solido,  the  further  sum  of 
thirteen  hundred  dollars,  with  interest  at  eight  per  cent,  from  the 
Ist  of  January,  1840,  and  costs  in  both  courts.* 

Stockton  and  Steele,  for  the  plaintiffs. 

DufUap  and  Thomcis,  for  the  appellants. 


Benjamin  Hatch  and  another  v.  Robert  English  and  another. 

Where  a  fi.  fa,  has  been  issued  against  a  defendant  before  notice  of  jadgment 
served  on  him  as  required  by  law,  he  may  require  that  the  JL  fa.  be  quashed, 
and  a  suspensive  appeal  allowed.  Bat  where  he  eonteuU  himself  with  taking  a 
devolative  appeal  only,  he  cannot  afterwards  complain. 

A  judgment  of  nonsuit  having  been  set  aside,  and  a  new  trial  allowed,  at  the  suc- 
ceeding term  after  the  new  trial  had,  and  a  judgment  entered  on  the  minutes 
for  the  plaintiff,  the  judge  by  mistake  signed  the  judgment  of  nonsuit,  which  had 
been  transcribed  on  the  petition.  Held,  that  tne  judgment  of  nonsuit,  having 
been  set  aside  within  the  time  prescribed  by  law,  was  a  nullity,  and  could 
not  be  reinstated  by  the  subsequent  inadvertent  signatare  of  the  judge. 


*  See  notice  of  application  for  a  re-hearing  in  the  case  of  Hatch  and  another  v. 
EnglUh  and  another,  infra. 
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Appeal  from  a  judgment  of  the  District  Court  of  Madison, 
Ourrt/j  J.,  dissolving  an  injunction  obtained  by  plaintiffs,  with 
damages. 

Thomas,  for  the  appellants. 

Stockton  and  Steele^  for  the  defendants. 

BuLLARD,  J.  This  action  grew  out  of  the  one  just  decided 
of  English  et  al.  v.  Wall  et  al.  It  was  commenced  by  an  in- 
junction to  stay  proceedings  on  a  writ  oi fieri  facias,  issued  on  the 
judgment  rendered  in  that  case.  The  injunction  was  obtained 
upon  the  allegation,  that,  in  the  case  of  English  and  another 
against  the  |jetitioners,  an  execution  had  issued  and  was  in  the 
hands  of  the  Sheriff,  and  that  he  had  levied  it  upon  their  pro- 
perty ;  that  the  judgment  on  which  said  execution  is  founded,  is 
entirely  void,  the  suit  in  which  it  had  been  rendered  having 
been  dismissed  on  the  19th  of  May,  1843,  by  judgment  of  non- 
suit, duly  entered  and  signed,  from  which  judgment  of  nonsuit 
no  appeal  was  ever  taken  ;  nor  was  the  suit  in  any  way  reinsta- 
ted on  the  docket  of  the  court ;  yet,  that  on  the  23d  of  November, 
1843,  the  Judge  signed  a  judgment  against  the  petitioners  for 
about  $2000,  and  upon  this  judgment  the  execution  has  issued. 
That  the  suit  having  been  dismissed  by  judgment  of  nonsuit, 
they  took  no  further  notice  of  it,  and  did  not  know  of  the  judg- 
ment of  November,  1843,  until  a  long  time  after  its  rendition,  so 
that  they  did  not  receive  notice  of  judgment  in  time  to  take  a 
suspensive,  but  that  they  have  taken  a  devolutive  appeal,  which 
is  now  pending.  They  pray  for  an  injunction,  and  that  the 
judgment  may  be  annulled,  and  for  general  relief. 

The  last  ground  for  the  injunction  may  be  laid  entirely  out  of 
view,  because  if,  in  point  of  fact,  there  was  no  notice  of  judgment  as 
required  at  that  time,  the  defendants  were  still  entitled  to  a  suspen- 
sive appeal ;  and  we  must  presume  that  it  would  have  been  granted, 
and  the  writ  oi  fieri  facias  quashed,  upon  the  filing  of  a  bond,  as  re- 
quired for  a  suspensive  appeal.  This  was  not  attempted,  and  the 
defendants  contented  themselves  with  taking  a  devolutive  appeal 
only.  They  cannot  now  complain  that  they  were  entitled  to 
one  of  a  suspensive  character,  when  that  has  not  been  refused 
them. 

It  only  remains  to  inquire  whether  the  final  judgment  ren- 
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dered,  was  a  nullity,  because  a  nonsuit  had  been  given  at  a  pre- 
vious term,  and  signed  by  the  Judge. 

The  whole  record  in  the  original  case  was  given  in  evidence 
in  this ;  and  it  clearly  appears,  that  the  judgment  of  nonsuit  first 
rendered,  was  set  aside  before  it  was  signed^  and  that  a  new  trial 
was  granted  contradictorily  with  the  attorney  appointed  by  the 
court  to  defend  the  absentees,  and  that  he  assisted  on  the  new 
trial  upon  which  the  final  judgment  was  rendered.  The  counsel 
appointed  by  the  court  to  defend  the  absentees  testified,  on  the 
trial  of  this  case,  that  he  had  knowledge  that  the  judgment  of 
nonsuit  was  signed  at  the  May  term,  1843;  that  it  is  to  his 
knowledge  that  a  judgment  of  nonsuit  had  been  rendered  at  a 
previous  term,  and  afterwards  a  new  trial  granted,  and  that  at 
the  May  term,  1S43,  he  represented  the  defendants  on  the  new 
trial.  This  evidence  was,  we  think,  properly  admitted,  to  show 
that  the  judgment  of  nonsuit  which  had  been  rendered  and  set 
aside  at  one  term,  as  it  appears  by  the  record,  was  inadvertently 
signed  by  another  judge  at  a  subsequent  term  of  the  court. 

The  judgment  of  nonsuit  which  had  been  set  aside  on  motion, 
in  presence  of  the  defendants'  counsel,  was  a  nullity,  which  was 
not  reinstated  by  the  subsequent  inadvertent  signature  of  the 
Judge,  who,  as  it  appears  by  the  record,  presided  at  the  new  trial, 
and  himself  signed*  the  final  judgment  which  it  is  the  object  of 


*  This  ia  a  mistake— the  judgment  was  rendered  by  him,  but  signed  at  a  subse- 
qoent  term  by  another  jadge.  The  record  shows,  that  on  the  3d  of  December, 
1842,  a  jndgnient  of  nonsuit  as  to  the  whole  claim  was  entered  on  the  minutes  of 
the  court,  and  on  the  same  day  a  motion  for  a  new  trial  made,  and  allowed.  This 
judgment  was  not  signed,  nor  does  the  record  show  the  name  of  the  judge  who 
then  presided.  In  the  argument  of  one  of  the  counsel  it  is  stated  that  WilUon^  J., 
presided.  The  record  shows  that,  on  the  10th  May,  184S,  WilUon,  X,  presiding, 
eridence  was  taken  in  writing,  and  that  on  the  same  day  a  judgment  was  entered 
OD  the  minutes  in  favor  of  the  plaintiflb  for  ^  1 611,  with  interest  and  costs,  and  a 
judgment  of  nonsuit  against  them  for  the  rest  of  their  claim,  but  not  signed.  At 
the  same  term,  on  the  19th  of  May,  1843,  the  judgment  of  nonsuit  as  to  the  whole 
claim  was  signed  by  WiUsoiij  J.,  evidently  through  error.  At  the  next  term, 
on  tlie  23d  of  November,  1843,  the  judgment  entered  on  the  mi  nates,  on  the  lOth  of 
May  preceding,  by  Willson,  J.,  in  favor  of  the  plaintiffi,  for  J1611,  &c.,  was  sign- 
ed by  Curry,  J. — Reporter. 
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this  suit  to  annul.  In  the  case  in  6  La.  69,  referred  to  by  the 
counsel  for  the  appellant,  we  recognize  the  principle,  that  a  judg- 
ment once  signed,  becomes  the  property  of  the  party  in  whose 
favor  it  has  been  rendered  ;  but  that  presupposes  a  case  where 
such  judgment  had  not  been  set  aside,  and  a  new  trial  granted 
within  the  time  prescribed  by  the  Code.  The  record  shows  that 
such  was  the  case  here,  and  the  judgment  of  nonsuit  was  evi^ 
dently  signed  after  it  had  ceased  to  have  any  legal  existence. 

Judgment  affirmed* 


Ayres  p.  Merrill  v.  Datid  Lattimore. 

A  petition  signed  by  the  plaintiff's  attorneys,  in  their  own  names,  without  describ- 
ing themselves  as  attorneys  for  the  plaintiff,  is  safficient.    C.  P.  172. 

Where  a  petition  is  excepted  to  for  the  omission  of  a  mere  matter  of  form,  the  plain-- 
tiff  may  amend  inttanter,  and  the  defendant  cannot  require  time  to  answer  sucb 
amendment,  nor  require  that  the  amended  petition  should  be  served  upon  him. 

Amendments  to  a  petition  may  be  allowed  as  well  before  as  after  issue  joined. 

Appeal  from  the  District  Court  of  Concordia,  Willson,  J. 

Simon,  J.  This  is  an  appeal  taken  by  the  defendant  from  a 
judgment  by  default,  rendered  and  made  final  under  the  following 
circumstances : 

This  suit  having  been  instituted  upon  two  notes  of  hand  and 
a  small  account,  the  defendant  filed  an  exception  to  the  plaintiff's 
petition,  and  declined  answering  thereto,  upon  the  ground  that 
said  petition  is  not  signed  by  the  plaintiff  himself,  nor  by  any 
other  person  for  him. 


*  Tkomas,  for  the  appellants,  pitiyed  for  a  re-hearmg  in  this  case,  and  in  that  of 
Englifh  and  others  v.  Wall  and  others,  supra,  p.  132,  contending  that  the  judg- 
ment in  favor  of  the  original  plaintiffs,  pronounced  and  entered  on  the  minutes  by 
WUlson,  J.,  at  the  May  term,  1843,  and  signed  by  Curry,  J.,  at  the  ensuing^  No. 
vember  term,  should  be  annulled,  because  it  was  not  signed  by  the  Judge  who  pro- 
nounced it,  nor  at  the  same  term  of  the  court,  citing  Code  of  Pract  arts.  546,  566, 
603.  Const.  La.  art.  4,  s.  12.  BuUard  &  Curry's  Digest,  358.  2  Mart.  136.  7 
Mart.  520.  3  Mart.  N.  S.  165.  2  Robinson,  324.  8  Mart.  N.  S.  234.  12  Mart.. 
358. 

Re-hearing  refused. 
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The  petition  is  signed  by  "  Fred.  H,  and  Thos.  P.  Farrar^^ 
without  qualifying  thetnselves  as  the  attorneys  for  plaintiff,  and 
without  any  addition  to  their  names ;  and  the  District  Judge  hav- 
ing sustained  the  defendant's  exception,  said  plaintiff"  took  a  bill 
of  exceptions  to  said  Judge's  opinion  that  the  signature  of  his 
eounsel  was  insufficient. 

The  plaintiff',  however,  by  leave  of  the  court,  amended  his  peti- 
tion by  adding  the  words  "  attorneys  for  petitioner  ^^^  under  the  sig- 
nature of  his  counsel ;  whereupon  a  judgment  by  default  was  regu- 
hu*ly  entered ',  but,  on  the  day  it  was  to  be  made  final,  the  defen- 
dant's counsel  filed  a  written  motion  to  have  it  set  aside,  for  the 
reason  that  the  court  having  decided  that  the  petition  filed «was 
not  signed  according  to  law,  and  an  amendment  being  allowed, 
default  was  entered  instanter  without  any  service  of  the  amend- 
ed petition.  This  motion  was  overruled,  and  the  defendant's 
counsel  took  a  bill  of  exceptions;  whereupon,  no  answer  being 
filed,  the  judgment  by  default  was  made  final,  after  sufficient  evi- 
dence was  adduced  by  the  plaintiff  in  support  of  his  demand,  and 
an  attempt  made  by  him  to  prove  the  rate  of  interest  allowed  by 
the  statutes  of  the  state  of  Mississippi,  where  the  notes  sued  on 
were  executed. 

It  is  clear,  in  our  opinion,  that  the  defendant's  exception  to  his 
answering  to  the  plaintiff's  {)etition,  was  improperly  sustained. 
^  It  is  true,  that  art.  172  of  the  Code  of  Practice,  requires  that  the 
petition  be  signed  by  the  plaintiff,  or  his  attorney  in  fact,  or  hy 
his  advocate  ;  but  here,  it  was  signed  by  the  plaintiff's  advocates, 
who,  with  or  without  the  addition  to  their  names  of  the  words 
^^cUtorneys  for  petitioner"  had  a  right  to  sign  it,  and  to  represent 
their  client  in  a  court  of  justice.  Attorneys  at  law  are  generally 
known  to  the  courts  before  which  they  practice ;  their  admission 
to  the  bar,  and  the  oath  which  they  take  on  receiving  their 
licenses,  are  matters  of  record  in  this  court,  and  as  such  should 
be  taken  notice  of  by  the  courts  of  inferior  jurisdiction  before 
which  such  attorneys  are  bound  to  produce  their  licenses  when 
required  ;  and,  when  their  names  are  spread  upon  the  records  of 
the  tribunal  where  they  litigate  and  defend  the  rights  of  their 
clients,  they  should,  at  least,  be  presumed  to  act  in  their  capacity 
of  advocates,  unless  their  right  to  practice  as  such  is  disputed. 
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Their  authority  to  sign  a  petition,  and  to  appear  in  court  as  ad- 
vocates, is  derived  from  their  licenses,  and  not  from  the  quality 
which  they  may  add  to  their  signatures ;  and  it  seems  to  us,  that 
the  authority  of  Fred.  H,  and  Thos.  P.  Farrar  to  act  as  advocates, 
not  being  denied  or  disputed,  their  simple  signature  to  the  peti- 
tion had  as  much  effect  to  show  the  capacity  in  which  they  acted, 
as  if  it  was  followed  by  the  words  "  attorneys  for  petitioner," 
which  attorneys  at  law  are  in  the  habit  of  adding  to  their  signa- 
tures.   See  the  case  of  Rowlett  v.  Shepherd^  7  Mart.  N.  S.  513. 
The  Judge,  a  quo,  however,  being  of  opinion  that  the  excep- 
tion was  valid,  properly  permitted  the  plaintiff  to  amend ;  and, 
we  \|b[ink,  that  the  defendant  was  then  bound  to  answer  to  the 
petition,  or  to  suffer  a  judgment  by  default  to  be  taken  instanter 
against  him,  without  its  being  necessary  to  serve  a  new  copy  of 
the  petition,  so  amended,  upon  him.    He  was  in  court,  under  his 
exception,  and  was  bound  to  take  notice  of  the  amendment  allow- 
ed, in  consequence  of  its  having  prevailed.    It  is  well  settled,  that 
if  an  amendment  be  a  mere  matter  of  form,  the  defendant  cadnot 
be  allowed  time  to  answer  over  to  such  amendment.    3  Mart. 
404.    A  fortiori^  has  he  no  right  to  require  that  such  amendment 
be  served  upon  him.    Amendments  may  be  allowed  as  well  be- 
fore, as  after  issue  joined.      1  La.  433.    If  the  petition  do  not 
state  the  plaintiff's  residence,  on  exception,  said  plaintiff  may  be 
allowed  to  amend  ;  (6  La.  380 ;)  and  where  the  plaintiff  mistakes  ^ 
the  true  name  of  the  defendant  in  his  petition,  he  may  be  permit- 
ted to  amend  and  correct  it  uistanter^  even  after  the  original  pe- 
tition is  served.     8  La.  298.      12  lb.  7,    Here,  the  amendment 
deemed  necessary  below,  was  immaterial  and  merely  formal ;  tlie 
defendant  was  bound  to  file  his  answer,  in  order  to  avoid  the  ef- 
fect of  the  judgment  by  default ;  he  had  ample  time  to  do  so  be- 
fore it  viQs  made  final ;  and  we  think  the  Judge,  a  quo,  did  not 
err  in  overruling  his  motion  to  set  it  aside. 

The  judgment  appealed  from,  however,  allows  the  plaintiff  six 
per  cent  interest,  per  annum,  on  the  amounts  of  the  notes  sued  on, 
from  the  maturity  of  said  notes  until  paid,  while  they  do  not  bear 
any ;  and  no  legal  proof  was  adduced  to  show,  that  such  is  the  rate 
of  legal  interest  fixed  by  the  laws  of  the  state  of  Mississippi ;  and 
we  think  it  ought  to  be  corrected  in  this  respect.    It  is  true,  the 
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record  contains  a  document  purporting  to  be  a  law  of  the  state 
of  Mississippi ;  but  it  is  certified  by  no  one,  and  it  does  not  appear 
to  have  been  proved  as  required  by  law  to  entitle  it  to  be  receiv- 
ed in  evidence.  There  is,  therefore,  no  sufficient  proof  to  war. 
rant  the  judgment  for  interest  at  the  rate  of  six  per  cent ;  and  it 
should  be  reduced  to  five  per  cent  under  our  law,  to  run  from 
judicial  demand. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  except  that  instead  of  six  per  cent  in- 
terest, per  annum,  therein  allowed,  the  plaintiff  be  only  entitled 
to  recover  five  per  cent  on  the  amount  of  said  judgment  from 
judicial  demand  until  paid ;  and  it  is  further  ordered,  that  the 
costs  ia  the  lower  court  be  paid  by  the  defendant  and  appellant, 
those  in  this  court  to  be  borne  by  the  plaintiff  and  appellee. 

P.  a  and  r.  P.  Farrar,  for  the  plaintiff. 

Shaw  and  Latorence,  for  the  appellant 


Augustus   Whiting  and  another  v.  Horace  Prentice  and 

others. 

The  preecription  of  fivo  yean,  established  by  art.  3505  of  the  Civil  Code,  does  not 
apply  to  a  promissory  note  not  transferable  by  enJorsement  or  delivery.  Such  a 
note  is  prescribed  by  ten  years.    C.  C.  3506. 

A  ereditor  having  obtained  a  jadgment  agrainst  his  debtor,  caused  certain  property 
to  be  sold  ander  execation,  and  became  the  purchajer.  In  an  action  by  other 
creditors,  against  the  debtor  and  purchaser,  to  annal  the  sale  as  fraudulent  and 
intended  to  pve  an  unjust  preference  lo  the  latter,  plaintiffs  offered  to  prove  de- 
clarations made  by  the  debtor,  out  of  the  presence  of  th«  ae'iziag  creditor,  tending 
to  establish  the  fraudulent  intention  of  the  parties :  Held,  that  the  evidence, 
thoogh  iasofficient  to  prove  the  alleged  fraad  as  against  the  seizing  creditor,  was 
admSasible. 

To  annul  a  sale»  at  which  the  plaintiff  in  execution  became  the  purchaser  of  the 
prpperty  sold,  on  the  ground  that  the  latter  knew  that  the  debtor  was  insolvent, 
and  that  the  sale  was  made  with  intent  to  defraud  other  creditors,  plaintiff  must 
prove  that  the  purchaser  knew  that  the  debtor  was  insolvent. 

Where  the  owner  of  a  plantatioui  whose  title  has  been  divested  by  a  sheriff's  sale, 
is  retained  by  the  purchaser  on  the  plantation  as  a  manager,  his  possession  be- 
comes that  of  his  employer.    C.  C.  3396,  3398,  3401. 

Appeai.  from  the  District  Court  of  Carroll,  Willson,  J. 
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Browder  and  Ryan,  for  the  appellants. 

Stacy  and  Sparrow,  for  the  defendants. 

Simon.  J.  This  is  a  revocatory  action  instituted  on  the  fol- 
lowing allegations  :  that  the  plaintiffs  are  judgment  creditors  of 
Horace  Prentice,  the  first  defendant,  for  the  sum  of  $686,  with 
interest,  for  which  two  executions  have  issued  and  been  returned 
'^  no  property  found,"  so  that  the  debt  is  still  due  and  unpaid. 
That  at  the  same  term  of  the  District  Court,  at  which  the  plain- 
tiffs'judgment  was  obtained,  to  wit :  on  the  18lh  of  April,  1S42, 
said  Prentice  in  open  court,  confessed  judgment  for  the  sum  of 
$20,000,  in  favor  of  Maunsel  White  &  Co.,  which  judgment  was 
signed  on  the  same  day,  bearing  ten  per  cent  interest  until  paid. 
That  said  Prentice  was  insolvent  at  the  time  said  judgment  was 
confessed  by  him,  and  that  the  said  M.  White  &,  Co.  well  knew, 
that  the  said  Prentice  was,  at  that  time,  in  insolvent  circumstan- 
ces. 

They  further  represent,  that  the  said  Prentice  intended  by  the 
said  act  of  confession,  to  confer  an  unjust  preference  on  the  said 
M.  White  &  Co.,  to  the  injury  of  the  plaintiffs;  That  the  pro- 
perty, to  wit :  lands  and  slaves,  &c.  belonging  to  Prentice,  was 
seized  and  sold  in  pursuance  of  said  judgment,  and  M.  White  be- 
came the  purchaser  thereof,  which  property  is  yet  in  the  posses- 
sion of  Prentice;  all  which  was  done  fraudulently,  and  for  the 
purpose  of  conferring  an  unjust  preference  over  other  creditors. 
That  the  obligation  upon  which  the  said  confessed  judgment 
was  founded,  was  extinguished  by  prescription,  and  was  there- 
fore illegal,  fraudulent  and  collusive  between  the  parties,  and 
could  not  be  revived  to  the  prejudice  of  Prentice's  other  creditors. 
They,  therefore,  pray  that  the  judgment  and  proceedings  had 
by  virtue  thereof,  may  be  annulled  and  set  aside  as  illegal  and. 
unjust,  and  that  the  property  be  decreed  to  be  liable  to  be  seized 
and  sold  to  satisfy  the  plaintiffs'  demand,  &c. 

Prentice  answered  by  pleading  the  general  issue.  His  co-de- 
fendants also  pleaded  the  general  issue,  admitting  that  a  judgmi^nt 
was  by  them  obtained  against  their  debtor,  but  denying  any 
fraud  in  the  transaction,  or  that  the  debt  sued  on  was  prescribed. 
They  further  deny,  that  the  sale  of  Prentice's  property  under  ex- 
ecution, made  to  satisfy  their  judgment|  was  fraudulent ;  and  al- 
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lege  that  the  same  was  made  Iq  good  faith,  and  vested  a  good  and 
perfect  title  in  Maunsel  White. 

The  cause  was  submitted  to  a  jury  who  found  a  verdict  in  fa- 
ver  of  the  defendants ;  whereupon,  said  verdict  having  been  made 
the  basis  of  the  judgment  of  the  District  Court,  the  plaintiffs^ 
after  having  unsuccessfully  attempted  to  obtain  a  new  trial,  took 
this  appeal. 

This  revocatory  action  is  based  upon  the  alleged  facts,  that  at 
the  time  the  judgment  of  Maunsel  White  &  Co.,  was  confessed 
and  signed,  Prentice  was,  to  the  knowledge  of  said  creditors,  in 
insolvent  circumstances  *,  that  the  object  of  the  confession  was  ta 
give  them  an  undue  preference  over  their  debtor's  other  creditors ; 
that  the  debt  upon  which  the  confessed  judgment  was  obtained> 
was  extinguished  by  prescription  ;  and  that  the  property,  though 
sold,  has  never  ceased  to  remain  in  Prentice's  possession. 

The  record  shows  that,  on  the  18th  day  of  May,  1836,  Pretf- 
tice  and  Clary  executed  an  act  of  mortgage  in  favor  of  M.  White 
ic  Co.,  in  which  it  is  declared  that,  whereas  they,  Prentice  and 
Clary,  effected  an  arrangement  with  Messrs.  M.  White  &,  Co.^ 
whereby  the  latter  have  agreed  to  make  and  furnish  appropria- 
tions in  money,  for  the  accommodation  of  Prentice  and  Clary,  to 
the  amount  of  $20,000,  at  such  times  and  in  such  sums  not  ex- 
ceeding said  amount,  as  may  best  suit  their  convenience,  the 
said  Prentice  and  Clary  have  executed  their  obligation  for  the 
payment  of  said  sum  in  favor  of  the  said  Maunsel  White  &  Co., 
for  the  sum  of  $20,000,  d^c,  which  is  secured  by  a  special  mort- 
gage on  Prentice's  property,  described  in  the  act.  The  said  sum 
of  twenty  thousand  dollars  is  also  declared  in  said  act,  to  have 
been  appropriated  and  furnished  to  Prentice  &  Clary  by  Maunsel 
White  &  Co. ;  and  to  secure  the  latter  agaitist  any  and  all  re- 
sponsibilities and  losses  whatsoever  which  they  may  in  any 
manner  sustain  by  reason  of  the  said  appropriations  and  ad- 
vances, Horace  Prentice  declared,  that  he  mortgaged  and  hypo- 
thecated  with  the  force  and  effect  of  a  judgment  confessed,  to 
and  in  favor  of  M.  White  &  Co.,  the  following  described  pro- 
perty, &c.  Prentice's  wife  intervened  in  the  act  to  renounce  her 
legal  and  tacit  mortgage  in  favor  of  the  said  M.  White  &  Co. 

On.  the  day  the  mortgage  was  executed,  a  note  was  given  to 
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M.  White  &  Co.,  for  the  sum  of  $20,000,  dated  the  same  day, 
and  subscribed  by  H.  Prentice  and  D.  G.  Clary,  in  the  words  fol- 
lowing, to  wit :  "  On  the  first  day  of  February  next,  eighteen 
hundred  and  thirty-seven,  we,  Duke  G.  Clary  and  Horace  Pren- 
tice, merchants  in  the  town  of  Providence,  in  the  parish  of  Car- 
roll, in  the  state  of  Louisiana,  &c.,  do  hereby  promise  and  obli- 
gate ourselves  to  pay  to  Maunsel  White  ^  Co.^  merchants  in 
the  city  of  New  Orleans,  the  sum  of  tw&iity  thousand  dollars 
with  interest,  at  the  rate  of  ten  per  cent  per  annum,  from  the  day 
on  which  the  said  twenty  thousand  dollars  are  delivered  to  us 
by  the  said  Maunsel  White  &  Co.,  being  money  borrowed  by 
agreement  as  per  mortgage  for  the  same,  of  even  date  here- 
withJ^ 

It  further  appears,  that  on  the  18th  of  April,  1842,  a  petition 
was  presented  by  M.  White  &  Co.,  to  the  Judge  of  the  District 
Court,  on  the  aforesaid  note  and  act  of  mortgage,  praying  for 
judgment  against  H.  Prentice  for  the  sum  of  $^,000  with  inter- 
est, and  for  the  seizure  and  sale  of  the  property  mortgaged. 
Service  of  said  petition  was  acknowledged  by  the  defendant,  who 
confessed  judgment  in  favor  of  the  plftintiiSs,  whereupon,  judg- 
ment was  rendered  on  the  same  day,  ordering  the  property  de- 
scribed in  the  act  of  mortgage  to  be  seized  and  sold  according  to 
law.  This  was  done  on  the  ensuing  day,  and  on  the  4rh  of  May 
the  execution  was  levied  on  all  the  said  mortgaged  property,  and 
upon  a  certain  number  of  slaves,  <fcc.,  which  having  been  regu- 
larly advertised  for  sale,  were  adjudicated  to  Maunsel  White  on 
the  11th  of  June,  1842,  for  an  amount  sufficient  to  satisfy  the 
debt  and  interest  due  thereon ;  said  amount  being  two-thirds  of 
the  estimation  not  complained  of. 

The  parol  evidence  adduced  on  the  trial,  establishes  the  just- 
ness and  legitimacy  of  the  debt  due  to  Maunsel  White  &  Co. ; 
nay,  there  seems  to  be  no  dispute  as  to  the  existence  of  said  debt, 
and  if  there  had  been  any,  we  think  that  it  is  fully  and  clearly 
made  out  by  the  testimony.  It  is  not  pretended  that  the  Sheriff 's 
proceedings  in  carrying  the  execution  into  effect,  were  not  fairly 
and  legally  conducted. 

Under  the  pleadings  and  the  evidence,  this  case  presents  on  its 
merits,  but  two  questions  for  our  solution  :  1.  Was  the  obligation 
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sued  OQ  by  M.  White  &  Co.,  prescribed  at  the  time  of  the  insti- 
tution of  their  suit  against  Prentice  ? 

2.  Was  their  suit  brought,  and  was  the  judgment  confessed, 
with  the  fraudulent  intent  of  obtaining  an  undue  preference  on 
Prentice's  property,  to  the  prejudice  of  his  other  creditors,  he, 
Prentice,  t)eing  at  the  time  the  proceedings  were  instituted,  in  in- 
solvent circumstances  ? 

I.  The  first  question  must  be  answered  in  the  negative.  We 
have  already  seen  that  the  note  or  obligation  on  which  M.  White 
&,  Co.,  obtained  their  judgment,  or  order  of  seizure  and  sale, 
against  Prentice,  is  not  a  negotiable  instrument.  It  is  a  mere 
written  promise  on  the  part  of  Prentice  and  Clary  to  pay  a  sum 
of  money  loaned,  or  to  be  loaned  to  them  by  the  payees,  and  not 
transferable  by  endorsement  or  delivery.  Now,  art.  3505  of  the 
Civil  Code,  on  which  the  plaintiffs  rely  in  support  of  the  prescrip- 
tion which,  they  say,  was  applicable  to  the  debt  claimed  by  M. 
White  &  Co.,  provides,  that  ^^  actions  on  bills  of  exchange, 
notes  payable  to  order  or  bearer,  except  bank  notes,  t/iose  on  all 
effects  negotiable  or  transferable  by  endorsement  or  delivery, 
are  prescribed  by  five  years,  reckoning  from  the  day  when  these 
engagements  were  payable."  The  terms  of  this  article  are  too 
plain  and  too  clear  to  require  any  comments.  The  note  or  obli- 
gation of  Prentice  and  Clary  is  not  payable  to  order  or  bearer ; 
it  is  on  its  face  a  simple  personal  obligation,  the  payment  or  per- 
formance of  which  is  secured  by  mortgage,  and  cannot  be  ex- 
tinguished but  by  the  prescription  of  ten  years.  Civ,  Code,  art. 
3606.  Only  five  years  and  two  months  had  run  out  at  the  time 
the  proceedings  complained  of  were  instituted. 

The  view  we  have  taken  of  this  first  question,  renders  it  use- 
less that  we  should  notice  the  two  first  bills  of  exceptions  found 
in  the  record  ;*  but  we  think,  however,  that  the  evidence  was 
properly  admitted,  for  the  purpose  at  least  of  showing  the  fairness 
of  the  transactions  between  Prentice  and  M.  White  6c  Co.,  and  the 
justness  of  the  letter's  demand. 


*  These  bills  of  exceptions  related  to  the  introduction  of  oTidence  to  prove  ac- 
knowledgroenU  of  the  debt  by  Prentice,  within  five  years  precedin{r  the  institution 
of  the  suit — R. 
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II.  Before  investigating  this  point,  it  is  proper  that  we  should 
dispose  of  the  third  bill  of  exceptions  found  in  the  record,  taken 
by  the  plaintiffs'  counsel  to  the  opinion  of  the  Judge,  a  quo^  re- 
fusing to  admit  evidence  "  to  prove  that  H.  Prentice,  one  of  the 
defendants,  had  made  disclosures  and  admissions  in  relation  to 
the  sale  to  M.  White,  mit  of  the  presence  of  White,  that  would 
show  the  fraudulent  intention  of  the  parties."  The  testimony 
offered  was  objected  to  on  the  ground  that  Prentice's  admission 
could  not  affect  his  co-defendants. 

We  think  the  Judge  might  properly  have  received'  the  evi- 
dence offered,  since  although  it  was  not  sufficient  to  show  that 
the  purchaser  at  the  Sheriff's  sale,  acted  from  any  fraudulent 
motive,  the  circumstance  of  its  having  no  effect  against  the  latter, 
is  not  a  good  objection  to  the  introduction  of  the  testimony ;  and 
because,  if  no  other  proof  was  adduced,  so  as  to  establish  the  al- 
legations of  fraud  against  the  appellees,  the  latter  could  not 
have  been  affected  thereby.  2  Mart.  N.  S.  13.  But  the  plain- 
tiffs having  failed  to  prove  any  fraudulent  intention,  on  the  part  of 
White  &  Co.,  in  any  of  their  transactions  with  Prentice,  the  tes- 
timony offered  is  now  without  any  object  or  bearing  on  the  cause 
as  against  them ;  it  cannot  affect  their  rights  as  acquired  under 
the  Sheriff's  sale,*  even  supposing  the  proof  of  Prentice's  admis- 
sions and  disclosures,  made  out  of  their  presence,  to  go  to  the  ex- 
tent stated  in  the  bill  of  exceptions ;  and,  under  the  evidence  con- 
tained in  the  record,  we  cannot  see  that  any  advantage  would  re- 
sult in  favor  of  the  appellants,  by  sending  the  case  back  to  the 
court,  a  qua,  for  the  purpose  of  receiving  the  proof  rejected. 

After  a  careful  and  attentive  perusal  of  the  testimony,  which 
we  think,  proves  conclusively  that  the  debt  sued  on  by  White  d& 
Co.,  was  a  just  one,  not  yet  prescribed,  and  secured^by  a  special 
mortgage  on  part  of  the  property  which  was  subsequently  seized 
and  sold  to  satisfy  it,  we  have  been  unable  to  discover  that  any 
fraud  was  intended  by  them  in  the  recovery  of  their  said  debt. 
With  regard  to  the  tracts  of  land)  the  preference  complained  of  al- 
ready existed,  by  virtue  of  the  act  of  mortgage  executed  at  a  time 


*  It  appears  from  the  Sheriff's  return  that  the  sale  was  made  to  **  Maunsel 
White,  plaintiff  in  the  suit"— not  to  Maunsel  White  &  Co.— R. 
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when  the  acts  of  Prentice  could  not  be  suspected  ;  said  act  was 
one,  not  only  importing,  but  showing  upon  its  face  a  confession 
of  judgment.  Prentice  may,  perhaps,  have  been  in  insolvent  cir- 
cumstances at  the  time  the  judgment  was  obtained  ;  but  his  insol- 
vency, which  is  left  very  uncertain  by  the  evidence,  was  not  a 
declared  and  notorious  one,  and  the  debt  for  which  the  judgment 
was  confessed  was  not  one  which  could  be  contested.  The 
debtor  did  not  fail,  and  it  cannot  be  said  that  said  judgment  was 
obtained  within  ten  days  preceding  his  failure.  Civ.  Code,  art. 
3325.  Here  White  &  Co.,  in  issuing  their  execution,  acted  partly 
under  their  act  of  mortgage.  It  is  true,  they  caused  other  pro- 
perty to  be  seized  an'd  sold,  but  all  the  property  seized  was  not 
sold ;  there  remained  a  tract  of  land  unsold  after  satisfying  the  ex- 
ecution, and  five  slaves  which  had  not  been  seized  ;  and  it  was 
perhaps  the  duty  of  the  plaintiffs  to  discuss  them,  previous  to  in- 
stituting this  action.  Civ.  Code,  art.  1968.  Furthermore,  it  is 
not  shown  that  White  &  Co.  had  any  such  sufficient  knowledge 
of  the  state  of  Prentice's  affairs,  as  to  be  enabled  to  consider  him 
insolvent.  It  is  true,  they  urged  their  claim  against  him,  but  this 
is  no  reason  why  it  should  be  inferred  that  they  knew  his  insol- 
vency ;  such  knowledge  must  be  brought  home  to  them.  Civ. 
Code,  art  1979.  It  seems,  on  the  contrary,  from  the  evidence, 
that  on  a  fair  estimation  of  the  property  he  possessed  at  the  time 
of  the  seizure,  such  property  was  more  than  sufficient  to  cover 
his  debts.  Civ.  Code,  art.  1980.  No  fraud  can  hardly  exist  or 
be  imputed,  where  the  object  of  the  creditor  is  only  to  enforce  a 
just  and  legal  right  against  his  debtor ;  in  such  cases,  "  the  law 
favors  the  vigilant,"  and  if  any  fraud  exist  in  the  proceedings 
had  for  the  adjustment  of  those  rights,  it  should  be  shown.  Here 
the  jury  thought  that  the  fraud  alleged  was  not  made  out ;  the 
Judge,  a  quoy  was  of  the  same  opinion,  when  he  refused  to  allow 
a  new  trial ;  and  we  are  satisfied  that  no  error  has  been  commit- 
ted. 

With  regard  to  the  fact  that  Prentice  continued,  after  the  sale, 
to  remain  in  possession  of  the  property,  the  evidence  shows 
that  he  was  employed  by  White  &  Co.,  as  their  overseer,  for  a 
certain  salary;  that  otherwise  he  had  nothing  to  do  with  the 
property ;  that  the  title  transferred  by  the  Sheriff  was  a  bona  fide 
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one;  and  that  Prentice  .having  been  retained  by  the  purchasers 
to  manage  the  plantation  during  their  absence,  his  possession  be- 
came that  of  his  employers.  Civ.  Code,  art.  3396, 3398  and  3401. 
All  this  is  fully  explained  by  the  testimony. 

Judgment  affirmed. 


Shapley  Owen  v.  William  G.  Holmes,  Executor  of  John 
D.  Harding,  deceased. 

The  prescription  of  one  year  established  by  art  3499  of  the  Civil  Code,  does  not 
apply  to  the  claim  of  one  who  has  paid  for  another  bills  doe  by  him  to  an  inn- 
keeper.   Such  a  claim  is  only  prescribed  by  ten  yean.    C.  C.  3508. 

The  prescription  of  three  years  established  by  art  3503  of  the  Civil  Code  against 
actions  for  the  recovery  of  money  lent,  does  not  apply  to  the  claim  of  one  who 

.  has  paid  the  bills  or  obligrations  of  another,  at  his  request,  either  in  money  or  by 
drafts  on  a  third  person.  Such  an  action  is  only  prescribed  by  ten  years. 
C.  C.  3508. 

A  promissory  note,  not  transferable  by  endorsement  or  delivery,  is  not  prescribed 
by  five  years.    C.  C.  3505. 

Where  one  pays  the  debt  of  another  at  his  request,  the  action  to  recover  the  mo- 
ney advanced  is  not  prescribed  by  the  prescription  applicable  to  the  debt  itself. 
The  action  to  recover  the  amount  is  a  personal  one,  which  is  only  prescribed  by 
ten  years.    C.  C.  3508. 

Appeal  from  the  Court  of  Probates  of  Carroll,  Bosworih,  J. 

Simon,  J.  The  state  of  this  case  is  this:  John  D.  Harding 
died  on  tlie  30th  of  December,  1842,  and,  in  Fe'bruary,  1843,  the 
defendant,  Holmes,  qualified  as  the  executor  of  his  estate  under 
the  will  of  the  deceased.  The  plaintiff,  a  short  time  afterwards, 
presented  to  the  executor  a  detailed  account  of  certain  sums 
which  he  claimed  against  Harding^s  estate  for  money  advanced, 
payments  of  liabilities,  notes,  bills,  &c.,  and  interest  thereon, 
amounting  altogether  to  $4456  06,  at  the  foot  of  which  account 
the  executor  declared,  in  writing,  that  he  had  no  objection  to 
allowing  the  claim  as  a  just  demand  against  the  estate,  d^c. ;  and 
a  few  days  after,  the  plaintiff  instituted  the  present  suit  to  have 
his  claim  liquidated  by  a  judgment*  The  defendant  did  not  an- 
swer, and  a  judgment  by  default  was  taken  against  him  ;  but  the 
universal  legatee  of  the  deceased  intervened  to  resist  the  plain. 
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tiff's  deniand,  on  the  grounds  that  the  debt  sued  oq  was  never 
contracted  by  the  deceased ;  that  the  interest  often  per  cent  claimed 
diereon  is  illegal,  and  cannot  be  allowed ;  and  that  the  debt  is  pre- 
scribed, and  was  prescribed,  before  it  was  allowed  by  the  execu- 
tor, by  the  prescriptions  of  one,  three  and  five  years. 

Judgment  was  rendered  below  in  favor  of  the  plaintiff  for  di- 
vers sums,  amounting  altogether  in  principal  to  $2744  70,  some 
of  them  with  l^^al  interest  from  judicial  demand,  and  others  with 
ten  per  cent  interest ;  and  from  this  judgment,  the  intervener 
appealed. 

It  appears  from  the  evidence,  that  the  plaintiff  and  the  de- 
ceased had  been  in  partnership  in  planting,  until  the  fall  of 
1836,  when  the  latter  sold  his  half  of  the  partnership  property  to 
the  pluntiff  for  the  sum  of  $15,371  25,  payable  in  three  equal 
annnal  instalments  from  the  first  of  January,  1837,  for  which  the 
purchaser  furnished  his  three  notes  to  the  deceased ;  and  it  was 
agreed  in  the  contract,  that  if  the  plaintiff  should,  at  any  time, 
before  the  same  became  due,  pay  any  money  on  account  of  the 
contract,  &c.,  that  he  should  be  entitled  to  discount  from  Hard- 
ing, at  the  rate  of  ten  per  cent  per  annum.  After  the  date  of 
tbe  sale,  and  at  different  periods,  the  plaintiff  paid  divers  sums 
for  Harding  on  the  latter's  obligations  which  he  took  up  for  him, 
and  made  him  divers  advances  by  paying  his  bills  in  the  manner 
aet  forth  in  the  account  presented ;  the  most  prominent  items  of 
which  consist  in  a  sum  of  $1161  66,  the  amount  received  by 
Harding  on  plaintiff's  draft  in  favor  of  Holmes,  on  Watt,  Burke 
&  Co.,  being  a  balance  due  said  plaintiff  from  his  half  of  Hard' 
ing  and  Owen's  crop  of  cotton,  dated  llth  of  April,  1837  ; — in  the 
sum  of  $665  75,  as  the  amount  of  a  due  bill  dated  14th  of  De* 
oember,  1836,  in  which  Harding  declares  under  his  signature, 
that  there  is  due  by  him  on  settlement,  for  value  received,  of  S. 
Owen,  the  aforesaid  sum  of  money  ; — in  the  sum  of  $351 34,  paid 
by  plaintiff,  in  1837,  for  the  deceased,  on  a  joint  and  several  note 
of  both  partners  for  $2224  ; — ^in  the  sum  of  $166  70,  being  the 
price  of  a  gold  watch,  which  plaintiff  paid  to  one  Smith  for  the  de- 
ceased, on  the  joint  note  of  the  partners,  on  the  3d  of  January, 
1837  * — in  the  sum  of  $150,  which  was  the  difference  in  value 
coming  to  the  plaintiff,  on  a  partition  of  negroes  made  between 
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the  partners,  in  1836 ; — in  the  sum  of  $104,  being  one-half  of  the 
purchase  money  of  lot  53  from  the  government,  the  whole  of 
which  was  paid  by  plaintiff; — in  the  sum  of  $100,  being  one- 
half  of  the  amount  paid  by  plaintiflf  to  Newcomer,  for  lot  53 ; — 
and  in  divers  small  sums  paid  by  plaintiff  for  tavern  bills,  travel- 
ing expenses,  officers'  fees,  &c.,  one-half  of  which  is  charged  to 
the  deceased. 

The  above  sums,  which  were  allowed  by  the  Judge,  a  qtiOj 
appear  to  have  been  satisfactorily  proven  by  the  evidence.  In- 
deed, we  are  satisfied  that  they  were  due  by  the  deceased  to  the 
plaintiff,  and  that  they  were  properly  allowed.  The  deceased 
often  acknowledged  that  he  was  in  debt  to  his  former  partner, 
and,  without  its  being  necessary  to  give  any  further  statement 
of  the  testimony  which  the  record  contains,  and  which  bears 
on  the  items  which  were  proved,  and  for  which  the  vouchers 
have  all  be^n  produced,  it  will  suffice  to  say  that,  in  this  respect, 
there  is  no  error  in  the  judgment  appealed  from.  There  are  but 
two  points  to  be  considered,  to  wit :  one  relative  to  the  prescrip- 
tions pleaded  by  the  intervener,  and  the  other  with  regard  to 
the  interest  of  ten  per  cent  allowed  below,  on  some  items  of 
the  claim. 

I.  None  of  the  prescriptions  pleaded  are  applicable  to  the  divers 
sums  allowed  below  :  neither  of  them  comes  within  art.  3499  of 
the  Civil  Code,  so  as  to  be  prescribed  by  one  year,  as  to  the  plain- 
tiff, who  paid  bills  due  by  the  deceased  to  innkeepers  and  others; 
none  of  the  said  items  are  for  money  lent  directly  to  Harding, 
in  the  sense  of  art.  3503,  although  the  sums  claimed  are  for  ad- 
vances in  money,  made  to  him  through  a  draft  and  other  vouch- 
ers, which  show  how  said  sums  were  advanced,  but  which  show 
also  the  title  under  which  they  are  claimed,  amounting  to  a  li- 
quidation of  the  amounts,  which  takes  them  out  of  the  prescrip- 
tion of  three  years ;  and  the  due  bill  sued  on,  amounting  to 
$655  75,  is  not  prescribed  by  the  prescription  of  five  years,  be- 
cause it  is  not  made  payable  to  order  or  bearer,  and  is  not  trans- 
ferable by  endorsement  or  delivery.  Civ.  Code,  art.  3505.  See 
the  case  of  Whiting  and  another  v.  Prentice  and  others,  just 
decided,  supra,  p.  141.  We  do  not  understand  that  when  an 
individual  pays  the  debt  of  another,  at  the  latter's  request,  the  ac- 
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tion  to  recover  the  money  advanced  for  that  purpose,  should  be 
prescribed  by  the  same  prescription  which  is  applicable  to  the 
debt  itself;  iu  such  a  case,  the  claim  becomes  one  of  the  personal 
actions  which  are  only  prescribed  by  ten  years.  Civ.  Code,  art. 
3608. 

U.  The  interest  of  ten  per  cent  given  on  some  of  the  sums  al- 
lowed, was  not  sustained  by  the  evidence,  and  oughtto  have  been 
rejected.  It  is  true,  the  contract  of  sale  produced  on  the  trial  be- 
low, stipulates  a  discount  of  ten  per  cent  on  any  sum  paid  before 
it  becomes  due  on  account  of  the  contract ;  but  nothing  shows 
that  those  sued  for  were  ever  considered  by  the  parties  as  paid  on 
account  of  the  price  of  the  sale ;  the  contract  is  not  declared  upon 
in  the  petition  as  being  the  basis  of  the  claim ;  no  eiridence  has 
been  adduced  to  show  what  became  of  the  notes,  and  why  they 
were  paid  by  the  plaintiff,  without  requiring  the  credits  and  the 
discount  thereon  ;  and  the  record  contains  no  legal  proof  that  the 
deceased  ever  agreed  to  pay  interest,  at  the  rate  of  ten  per  cent,  on 
the  sums  he  owed  to  the  appellee. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  ap- 
pealed from  be  so  modified,  that  instead  of  the  interest  of  ten  per 
cent  therein  allowed  on  divers  sums  of  money  therein  detailed, 
the  plaintiff  be  only  entitled  to  recover  five  per  cent  interest  on 
the  aggregate  amount  of  all  his  claims  recognized  in  the  said 
judgment,  ($2744  70,)  from  judicial  demand  until  paid  ;  and  it 
is  further  ordered  and  decreed,  that  said  judgment  be  affirmed  in 
all  other  respects,  with  costs  in  the  court  below,  those  in  this 
court  to  be  paid  by  the  plaintiff  and  appellee. 

Browder  and  Stacy,  for  the  plaintiff. 

WillsoHf  for  the  intervener  and  appellant. 
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James  G.  Bell  v.  Ann  H.  P.  Lawson  and  Husband. 

Notice  of  protest  sent  to  an  endorser  by  mail,  must  be  addressed  to  him  at  his  re- 
sidence, and  be  directed  to  the  post-office  from  which  he  is  in  the  habit  of  receiv- 
ing letters  and  papers,  where  that  is  the  nearest  to  his  residence. 

Where  a  person  writes  to  his  agent  that  *'  B.  holds  a  note  of  F.'s  endorsed  by  N.," 
and  directs  him  to  pay  the  note  without  interest,  it  amounts  to  a  promise  to  pay 
the  note  ;  and  if  the  holder  accept  the  promise,  it  will  be  obligatory  on  the  per- 
son by  whom  it  was  made.    C.  C  1896. 

A  promise  by  a  third  person  to  pay  a  bill  or  note  for  the  endorser,  to  be  binding  on 
the  former,  must  be  made  with  full  knowledge  by  him  of  any  want  of  due  dili. 
gence  on  the  part  of  the  holder  which  may  have  exonerated  the  endorser;  bnt 
direct  proof  of  such  knowledge  is  not  necessary.  It  may  be  inferred  from  the 
promise  under  the  attending  circumstances,  as  where  the  promise  was  to  pay  the 
principal  due,  without  interest.  In  such  a  case  it  will  be  inferred  that  the  cir- 
cumstances discharging  the  endorser  were  known,  for,  if  the  protest  were  regu- 
lar, interest  would  run  from  its  date. 

Appeal  from  the  District  Court  of  Madison,  Willsotif  J. 

Stockton,  Steele  and  Ifyams,  for  the  appellant. 

Bemiss,  Stacy  and  Sparrow,  for  the  defendants. 

The  endorser  was  discharged,  by  the  illegality  of  the  notice  of 
protest.  To  authorize  a  recovery  against  her  husband  under  the 
alleged  promise,  it  should  have  been  proved  that  he  knew  of  the 
endorser's  discharge  at  the  time  of  his  promise.  The  only  con- 
sideration for  his  promise,  was  his  belief  that  his  wife  was  bound 
as  endorser. 

Simon,  J.  The  object  of  this  action  is  to  recover  of  the  de- 
fendants, in  solido,  the  sum  of  $811  50,  which  is  alleged  to  be 
the  balance  due  on  a  note  of  $1000,  drawn  by  one  Saunders, 
to  the  order  of  Ann  H.  P.  Noble,  now  Mrs.  Lawson,  endorsed 
by  the  latter,  and  protested  for  non-payment  at  maturity.  Her 
husband  Lawson  is  also  sued  as  bound  to  pay  said  note,  in  solido, 
with  his  wife,  on  the  allegation  of  his  having  promised  to  pay 
the  same. 

The  defence  is  the  general  issue,  and  a  special  denial  of  any 
indebtedness  on  the  part  of  the  defendants  to  the  plaintiff  on  the 
note  sued  on. 

Judgment  of  nonsuit  was  rendered  below  in  favor  of  the  de- 
fendants, from  which  the  plaintiff  has  appealed. 

The  note  sued  on  is  dated  at  New  Orleans,  20th  of  June,  1839, 
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made  payable  twelve  months  after  date,  and  was  protested  on  the 
23d  of  June,  1840.  The  certificate  of  notice  of  the  notary  who 
protested  said  note,  states,  that  the  parties  thereto  '^  were  duly  no- 
tified of  the  protest  thereof  by  letters  to  them  written  and  ad- 
dressed, dated  the  day  of  the  protest,  and  served  on  them  respec- 
tively this  day,  (24th  of  June,)  to  wit :  notice  to  Ann  H.  P.  No- 
ble addressed  to  her  cU  Vicksburg^  Miss,,^  which  he  deposited  in 
the  post-office  in  New  Orleans,  on  the  day  and  date  of  the  pro- 
test, &€. 

The  parol  evidence  on  the  subject  of  the  existence  of  the 
nearest  post-office  to  the  defendant's  residence  at  the  time  the 
protest  was  made,  is  somewhat  uncertain  ;  but  it  appears,  how- 
ever, that  if  the  post-office  at  Young's  Point,  which  is  about  two 
miles  from  the  defendant's,  was  not  in  operation  in  June,  1840, 
the  one  at  Milliken's  Bend,  about  seven  miles  and  a  half  from 
her  house,  was  then  the  nearest,  since  the  post-office  at  Yicksburg 
is  thirteen  or  fourteen  miles  distant  from  her  residence.  Several 
witnesses  say  however,  that  the  post-office  at  Young's  Point,  was 
established  early  in  the  year  1840,  and  one  says,  it  was  established 
in  1839.  But  it  is  clearly  proved,  by  the  testimony  of  one  Boyd, 
that  the  defendant,  Mrs.  Lawson,  from  1837  to  1842,  was  in  the 
habit  of  receiving  her  letters  at  the  post-office  in  Milliken's  Bend 
up  to  the  year,  1839 :  that  subsequently  to  the  year  1839,  she 
was  in  the  habit  of  receiving  them  at  the  post-office  at  Young's 
Point ;  and  that,  had  she  been  in  the  habit  of  receiving  her  let- 
ters at  any  other  post-office,  the  witness  would  have  been  aware 
of  it;  witness  was  the  defendant's  overseer  during  the  year  1837, 
and  subsequently  to  that  period,  and  up  to  the  year  1842,  resided 
at  the  house  of  Mrs.  Lawson. 

But  it  is  shown  by  the  witness  Jones,  that  having  been  em- 
ployed by  the  defendant,  as  her  agent  in  New  Orleans  for  the 
sale  of  her  plantation,  she  required  him  to  forward  any  commu- 
nications to  her  at  Vicksburg,  stating  that  she  could  get  her  let- 
ters sooner  from  there,  than  from  any  other  post-office ;  and  it  ap- 
pears from  other  depositions  that,  in  1840,  some  of  the  defendant's 
neighbors  used  to  get  their  letters  from  Yicksburg,  and  that  let- 
ters were  frequently  gotten  out  of  the  latter  post-office  at  that  pe- 
riod for  said  defendant.    All  this  may  be  true,  but  Jones  does  not 
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State  at  what  time  she  gave  him  these  instructions ;  it  may  have 
been  long  previous  to  1840 ;  she  might  then  have  been  hving  at 
Yicksburg ;  or  had  particular  reasons  to  desire  her  letters  to  be 
sent  there  ;  and  we  are  not  ready  to  say,  that  the  desire  by  her 
expressed  to  Jones  conferred  any  authority  to  others  to  address 
her  notices  of  protest  to  Yicksburg,  Miss.  If  she  took  letters 
out  of  the  post-office  at  Yicksburg,  she  was  also  in  the  habit,  be« 
fore  1839,  of  receiving  them  at  the  Milliken's  Bend  post-office, 
and  subsequently,  she  used  to  take  them  from  the  office  at 
Young^s  Point,  and  it  can  hardly  be  believed  that  she  would 
get  her  letters  sooner  from  Yicksburg,  at  a  distance  of  fourteen 
miles,  than  from  Young's  Point,  which  is  only  two  miles  from 
her  residence. 

Under  the  evidence  of  the  case,  we  think  the  notice  is  insuffici- 
ent. Yicksburg  was  not  the  nearest  post-office  to  her  residence 
in  June,  1840.  1  Rob.  107.  3  Ibid.  4,  242.  Mead  v.  Bryce, 
6  Ibid.  73.  She  was  in  the  habit  of  receiving  her  letters  at  other 
post-offices  in  her  neighborhood,  in  the  parish  where  she  resided 
in  this  State,  and  the  notice  was  addressed  to  her  at  Yicksburg, 
Miss.,  where  she  did  not  reside.  This  lafi  fact  would  be  suffici- 
ent to  consider  said  notice  as  bad,  under  the  act  of  1827,  according 
to  the  jurisprudence  of  this  court  in  the  case  of  Duncan  v.  Spar- 
row^ 3  Rob.  165,  and  in  divers  other  cases  since  decided  ;  and  it 
is  clear,  that  the  defendant  Mrs.  Lawson  must  be  discharged. 

But  we  have  come  to  a  different  conclusion  with  regard  to  her 
husband  and  co-defendant.  He  was  no  party  to  the  note  sued 
on,  but  thought  proper  to  interfere  in  the  business,  and  to  assume 
the  payment  of  the  obligation.  In  a  letter  written  by  him  to  his 
merchants  in  New  Orleans,  about  a  year  after  the  note  was  pro- 
tested, he  informed  them,  that  he  would  send  them  in  a  few  days 
a  draft  of  Robert  Ford  on  Maunsel  White  &  Co.,  for  $1200  or 
$1500;  and  he  adds:  "itfr.  Bell^  holds  a  note  on  William 
Saunders,  with  Ann  H.  P.  Noble  endorser,  which  I  have  agreed 
to  pay  out  of  that  draft;  when  you  ffet  the  money  on  the  draft, 
take  up  that  note  without  the  interest?^  This  must  amount  to 
a  positive  promise  to  pay  the  note,  made  in  favor  of  a  third  per- 
son who,  before  it  was  revoked,  had  signified  his  assent  to  ac- 
cept it  by  the  institution  of  this  suit,  and  we  think  the  defendant 
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Lawson  is  bound  by  it.  Civ.  Code,  art.  1896.  It  is  true,  it  is 
not  shown  by  positive  evidence  he  was  aware  of  the  defect  in 
the  protest  of  the  note.  But  why  restrict  its  payment  only  to 
the  principMil  ?  If  the  protest  had  been  regular,  the  interest  was 
to  run  from  its  date ;  the  letter  was  written  nearly  one  year  after 
said  protest ;  it  recites  that  he  had  previously  agreed  to  pay  the 
!  note ;  and  the  law  is  well  settled,  that  though  it  is  required  that 

I  a  subsequent  promise  to  pay  a  bill  or  note,  should  be  made  with 

'  full  knowledge  of  the  want  of  due  diligence  on  the  part  of  the 

holder,  affirmative  proof  of  such  knowledge  is  not  necessary ; 
it  may  be  inferred  from  the  promise  under  the  attending^  circum- 
stances.    13  La.  421. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  as  to  Ann  H.  P.  Noble  be  affirmed,  with  costs ;  but  as  to 
her  husband  and  co-defendant  Lawson,  it  is  ordered  and  decreed, 
that  said  judgment  be  avoided  and  reversed,  and  that  the  plaintiff 
do  recover  of  said  Lawson,  the  sum  of  eight  hundred  and  eight 
dollars,  with  legal  interest,  per  annum^  thereon,  from  judicial  de< 
mand  until  paid,  with  one-half  of  the  costs  in  the  court  below ; 
the  costs  in  this  court  to  be  borne,  one-half  by  said  plaintiff,  and 
the  other  half  by  said  defendant  Lawson. 


Succession  op  Levi  Blakey — Lawrence  M.  Rutledge,       r^rm] 

Appellant.  ' »'  22*' 

Preteription  does  not  rao  against  the  right  which  an  administrator  has  to  claim 
credit  for  debts  of  the  succession  paid  by  him.  The  relation  of  debtor  and  credi- 
tor does  not  properly  exist  between  him  and  the  estate,  until,  after  rendering  his 
aeconnts,  a  balance  has  been  struck  for  or  against  him.  Whenever  he  may  file 
his  aecofint,  he  will  be  entitled  to  credit  for  all  snras  legally  paid  for  the  estate,, 
whatever  may  be  the  date  of  the  payments. 

Where  an  administrator  has  paid  claims  against  a  succession  which  were  barred 
by  prescriptiou,  or  for  which,  for  any  other  cause,  the  estate  was  not  liable, 
the  allowance  of  such  payments  must  be  opposed  by  a  written  opposition,  in  the 
conrt  of  the  first  instance.  G.  P.  1004.  Credits  claimed  for  payments  not  oi>- 
posed  below,  cannot  be  objected  to  on  appeal,  though  resisted  on  the  ground  that 
the  debts  so  paid  were  prescribed.  Art.  3427  of  the  Civil  Code,  which  declares 
that  prescription  may  be  pleaded  in  every  stage  of  the  cause,  even  after  appeal, 
does  not  apply  to  such  a  case. 
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The  "  bad  debts"  to  be  deducted  from  the  amount  of  the  inveDtory  of  a  succession 
to  ascertain  the  sum  for  which  an  administrator  must  grive  security,  (C.  C.  1041,) 
and  the  amount  on  which  his  commissions  are  to  be  calculated,  (C.  C.  1062,)  are 
such  debts  as  are  prescribed,  or  due  by  bankrupts  who  have  surrendered  no  pro- 
perty to  be  divided  amongr  their  creditors.  All  other  debts  due  to  the  estate  must 
be  taken  into  consideration  in  ascertaining  the  amount  of  the  security,  or  the 
sum  upon  which  the  administrator  is  entitled  to  claim  commissions ;  and  as  the 
administrator  is  bound  to  use  due  diligence  to  collect  such  debts,  he  is  entitled  to 
charge  his  commissions  on  their  amount,  whether  he  succeed  in  collecting  them 
or  not. 

Appeal  from  the  Court  of  Probates  of  Madison,  Downesy  J. 

MoRPHY,  J.  On  the  16th  of  March,  1843,  Nicholson  Barnes 
filed,  in  the  Court  of  Probates,  of  the  parish  of  Madison,  his  ac- 
count as  administrator  of  the  estate  of  Levi  Blakey,  which  ap- 
pears to  have  come  into  his  hands  in  the  year  1834.  In  a  pe- 
tition which  he  presented  at  the  same  time,  he  says,  that  he  was 
ordered  to  file  an  account,  in  the  year  1838,  by  the  Probate 
Court  of  Concordia,  which  then  had  jurisdiction  over  the  estate  ; 
that  he  attended  there  with  most  of  his  vouchers  to  comply  with 
such  order,  and  waited  several  days,  but  that  the  Judge  post- 
poned the  matter  without  any  fault  on  his  part ;  he  gives  divers 
explanations  in  relation  to  his  account,  and  prays  that  it  may  be 
homologated,  and  that  he  and  his  security  be  discharged.  The 
usual  notices  having  been  given,  an  opposition  was  made  to  the 
account  by  Lawrence  M.  Rutledge,  who  represents  that  he  is 
one  of  the  heirs  of  Levi  Blakey,  and,  as  such,  interested  in  the 
affairs  of  the  succession ;  he  avers  that  the  account  rendered  by 
the  administrator  is  incorrect,  as  it  allows  to,  or  claims  for,  said 
administrator  2\  per  cent  on  $29,426  13,  or  $735  52,  when 
$20;054  18,  credits  due  to  the  estate  were  returned,  and  yet  re- 
main unadministered  upon,  and  that  his  commission  should  be 
on  the  inventory,  bad  debts  deducted.  He  prays  that  the  account 
be  rejected  in  its  present  shape,  and  that  Barnes  be  allowed  only 
the  commissions  to  which  be  may  be  legally  entitled.  The 
Probate  Judge  allowed  the  full  amount  of  the  commissions 
charged  in  the  account,  overruled  the  opposition  of  Rutledge,  and 
decreed  him  to  pay  costs,  but  neither  ordered  the  homologation 
of  the  account,  nor  the  discharge  of  the  administrator  and  his 
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sureties.     From  this  judgment,  after  an  unsuccessful  motion  for 
a  new  trial,  the  opponent,  Rutledge,  has  appealed. 

The  account  filed  by  the  administrator  shows  the  sales  made 
by  him,  to  amount  to  86370  62^,  and  the  rights  and  credits  of 
the  estate  to  $22,633  13,  making  together  828,903  75^,  which 
would  appear  to  be  the  whole  amount  of  the  estate ;  and  yet  he 
chaises  his  commission  on  829,426  13,  which  he  states  to  be 
the  amount  of  the  inventory ;  but  this  document  is  not  in  the 
record.  He  then  credits  himself  with  payments  made  by  him, 
amounting  to  88675  30,  as  per  exhibit  marked  A,  with  820,000, 
as  per  exhibit  B,  and  with  854  18^,  as  per  exhibit  C. 

The  appellant  has  filed  in  this  court  a  plea  of  prescription, 
which  must  first  be  disposed  of.  He  avers  that  each  and  every 
demand  against  the  succession,  for  which  the  administrator 
claims  credit  in  his  account,  is,  and  was  barred  by  prescription,  at 
the  time  of  making  said  claims ;  and  moreover,  that  all  and  each 
of  said  claims  were  prescribed,  and  not  recoverable  against  said 
succession,  at  the  time  at  which  Barnes  pretends  to  have  paid 
them.  He  concludes  by  praying,  that  all  the  claims  be  disallow- 
ed, and  that  there  be  a  judgment  against  the  administrator,  and  in 
favor  of  the  estate  for  829,426  13.  How  the  plea  of  prescrip- 
tion can  be  set  up,  even  in  the  Probate  Court,  against  the  items 
charged  in  an  administrator's  account,  as  paid  by  him  for  the 
estate  he  administers  upon,  is  not  readily  or  easily  understood. 
He  is  the  legal  agent  of  the  heirs  or  creditors,  who  can  from  time 
to  time,  call  upon  him  to  account  for  the  moneys  that  may  have 
come  into  his  hands.  The  debts  which  he  shows  that  he  has 
paid,  are  not  claims  which  he  has  against  the  estate,  and  which 
he  is  bound  to  present  within  any  given  time.  The  relation  of 
debtor  and  creditor  does  not  properly  exist  between  him  and  the 
estate,  until,  after  a  rendition  of  his  accounts,  a  balance  is  struck 
in  his  &vor,  or  against  him.  Whenever  he  voluntarily  files  his 
account,  or  is  compelled  to  do  so,  in  due  course  of  law,  he  has  a 
right  to  credit  himself  with  all  the  sums  he  has  paid  for  the 
estate,  whatever  may  be  the  date  of  the  payments ;  and  the  only 
question  which  can  arise  is,  whether  such  payments  have  been  pro- 
perly and  legally  made.  If  he  has  paid  claims  which  were  not 
due,  because  barred  by  prescription,  or  if  from  any  other  cause, 
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the  creditors  or  heirs  can  make  opposition  to  his  account,  and 
render  him  liable  for  such  claims,  as  having  been  wrongfully  paid, 
this  can  be  done  only  in  the  manner  pointed  out  by  law.  The 
heirs  or  claimants  must  file  their  written  objections,  if  they  have 
any,  to  each  item  of  the  account  to  which  they  object,  or  of 
which  they  pray  for  the  rejection.  Code  of  Pract.  art.  1004.  4 
La.  300.  The  appellant  cannot  surely  be  permitted  to  object, 
in  this  court,  to  payments  made  by  the  administrator,  when  he 
did  not  oppose  them  below.  It  is  true,  that  art.  3427  of  the  Civil 
Code,  provides  that  prescription  may  be  pleaded  in  every  stage 
of  a  cause,  even  on  the  appeal,  but  this  plea  must  go  to  the  right 
to  sue ;  it  must  be  opposed  to  the  main  action,  not  to  collateral 
matters,  such  as  the  items  charged  as  paid  in  an  administrators 
account.  Such  matters  must  form  the  subject  of  an  opposition 
to  the  account  when  it  is  filed.  We  cannot  consider  the  plea  of 
prescription  set  up  by  the  appellant,  in  any  other  light  than  as  an 
attempt  to  make,  in  this  court,  an  opposition  to  the  administra- 
tor's account  which  cannot  legally  be  done. 

In  relation  to  the  commissions  charged  by  the  administrator,  and 
allowed  by  the  Judge,  the  account  shows,  that  he  returned  into  court 
20,054  18,  as  uncollected,  with  a  statement  that  an  execution  ob- 
tained on  a  judgment  against  John  T.  Dorsey  for  $4000,  on  the 
first  of  a  series  of  five  notes  of  said  Dorsey,  endorsed  by  Wm. 
C.  Dorsey  anl  J.  Fisher,  had  been  returned  nulla  bona,  and 
that  the  consideration  of  the  four  other  notes  of  $4000  each,  had 
failed.  No  evidence  is  to  be  found  in  the  record  in  support  of 
this  statement  or  allegation  ;  nor  is  it  shown,  or  even  explained, 
how,  or  in  what  manner,  the  consideration  of  these  large  notes 
failed.  Art.  1062,  allows  to  the  administrator  a  commission  of 
two  and  one*half  per  cent  on  the  amount  of  the  inventory,  de- 
duction being  made  of  bad  debts.  Art.  1041  provides,  that ''  the 
security  to  be  given  by  every  administrator,  shall  be  one-fourth 
beyond  the  estimated  value  of  the  moveables  and  immoveables 
and  of  the  credits  comprised  in  the  inventory,  exclusive  of  bad 
debts."  By  bad  debts  are  understood  *' those  which  have  been 
prescribed  against,  and  those  due  by  bankrupts  who  have  sur- 
rendered no  property  to  be  divided  among  their  creditors."  We 
have  in  the  record,  neither  the  inventory  nor  the  bond  of  the  ad* 
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ininistrator ;  yet  there  is  enough  in  it  to  show  that  the  credits  re- 
turned do  not  come  within  the  description  of  bad  debts,  as  de- 
fined by  art.  1041.  All  the  credits,  good  or  bad,  of  an  estate, 
are  to  be  included  in  the  inventory ;  although,  when  a  bond 
is  to  be  taken,  those  bad  debts  are  excluded  in  fixing  its 
amount,  because  the  administrator  can  incur  no  responsibility  in 
relation  to  them.  Arts.  1098,  1041.  All  other  credits,  on  the 
contrary,  are  to  be  administered  upon  ;  that  is  to  say,  due  dili* 
gence  must  be  used  to  collect  them.  If  the  administrator  takes 
no  steps  whatever,  or  they  are  lost  to  the  estate  through  his 
neglect,  he  renders  himself  responsible  on  his  bond,  which  covers 
all  the  credits  not  falling  within  the  definition  of  bad  debts,  as 
given  by  the  Code.  If  his  diligence  proves  ineSectual,  he  is,  in 
our  opinion,  entitled  to  charge  his  commission  on  such  credits  in 
the  same  manner  as  if  he  had  collected  them.  The  steps  which 
be  may  have  taken  in  relation  to  the  claims  due  to  the  estate 
may  have  given  him  more  trouble,  and  put  him  to  more  incon- 
venience, than  any  other  part  of  his  administration  ;  and  we  see 
no  good  reason  why  he  should  not  receive  a  compensation.  We 
understand,  then,  that  the  bad  debts  which  are  to  be  deducted 
from  the  inventory  before  he  charges  his  commission  upon  it, 
are  those  defined  in  art.  1041,  for  which  he  gives  no  security, 
and  for  which  he  does  not  incur  the  risk  of  making  himself 
liable.  But,  in  this  case,  the  administrator  has  shown  no  dili- 
gence whatever  to  collect  the  notes  which  he  has  returned.  The 
mere  statement,  that  the  consideration  of  these  notes  had  failed, 
is  altogether  unsatisfactory,  not  only  in  relation  to  his  charge  for 
commission,  but  also  with  regard  to  his  liability  for  these  credits, 
if,  through  his  negligence,  they  have  been  lost  to  the  heirs,  as  is 
contended  by  the  appellant's  counsel.  The  incomplete  state  of 
the  record,  and  the  loose  manner  in  which  most  of  the  vouchers 
have  been  presented,  induce  us,  under  the  prayer  of  the  opponent 
for  the  rejection  of  the  whole  account  in  its  present  shape,  to  re- 
mand this  case,  so  that  no  injustice  may  be  done  either  to  the 
bws,  or  to  the  administrator.  We  do  not  feel  justified  in  homolo- 
gating the  account  before  us,  and  discharging  the  administrator 
and  bis  sureties,  when  no  evidence  whatever  is  offered  in  sup- 
port of  an  item  of  his  account  forming  more  than  two-thirds  of 
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the  whole  estate.  Justice,  we  think,  requires  that  this  case  should 
be  remanded. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Court  of  Probates  be  reversed,  and  that  this  case  be  remanded 
for  further  proceedings ;  the  costs  of  this  appeal  to  be  borne  by 
the  appellee. 

Stockton  and  Steele,  for  the  appellant. 

Phillips  and  Bemiss,  foi  the  administrator. 


Lawrence  M.  Rutledge  v.  Nicholson  Barnes,  Tutor. 

A  judgment  of  nonsuit  will  not  support  a  plea  of  res  judicata. 

Appeal  from  the  Court  of  Probates  of  Madison,  Dowries.  J. 

MoRPHY,  J.  The  petitioner  represents  that,  on  the  11th  of 
February,  1S35,  the  defendant  was  appointed  his  tutor,  and  ac- 
cepted the  trust;  that,  in  1834,  his  uncle,  Levi  Blakey,  died  intes- 
tate, leaving  as  his  heirs  his  brothers  and  sisters,  (seven  in  num- 
ber,) and  the  petitioner,  the  only  son  and  representative  of  his 
motner,  Sarah  Rutledge,  sister  of  said  Levi  Blakey,  and  that  the 
petitioner's  distributive  share  of  the  said  succession  was  $3678 
31.  That,  in  1835,  another  uncle  of  his  died  intestate,  leaving 
as  his  heirs  his  brothers  and  sisters,  (six  in  number,)  and  the  pe- 
titioner, the  representative  of  Sarah  Rutledge,  the  sister  of  the 
deceased,  and  that  the  petitioner's  distributive  share  in  the  succes- 
sion of  David  Blakey  amounted  to  $2767  61.    That  in  the  year 

,  another  uncle,  Riley  W.  Blakey,  died  intestate,  leaving  as 

his  sole  heirs  his  brothers  and  sisters,  (five  in  number,)  and  the 
petitioner,  the  sole  representative  of  Sarah,  the  sister  of  the  de- 
ceased, and  that  the  petitioner's  distributive  share  in  the  succes- 
sion of  Riley  W.  Blakey  was  $1074  30.  That  all  this  property 
inherited  as  aforesaid  was  received,  or  ought  to  have  been  receiv- 
ed, by  the  defendant,  and  accounted  for  to  the  petitioner,  &c. 
He  prays  that  the  defendant  be  ordered  to  render  an  account  of 
his  tutorship ;  and,  in  default  thereof,  that  judgment,  with  a  pri- 
vilege on  all  defendant's  property,  be  rendered  against  him  for 


OCTOBER,  1846.  161 


Rutledge  v.  Barnes,  Tutor. 


$7520  13,  with  ten  per  cent  interest  thereon,  from  the  11th  of 
February,  1836,  &c. 

The  defendant,  in  several  successive  answers,  pleaded  the  ge- 
neral issue,  prescription,  and  res  judicata;  he  further  pleaded, 
that  he  had  already  accounted  to  the  court  for  his  administration 
of  the  estate  of  Levi  Blakey,  and  cannot  be  called  upon  to  ac- 
count twice  for  the  same ;  and  that,  as  relates  to  the  succession 
of  David  Blakey,  the  plaintiff  cannot  stand  in  judgment  to  claim 
any  pari  of  it,  having  divested  himself  of  all  right,  title,  and  inter- 
est  in  and  to  the  said  succession  in  favor  of  Aaron  Lilley,  &c. 
There  was  a  judgment  below  in  favor  of  the  plaintiff  for  $62  50, 
with  a  privilege  on  the  defendant's  property  from  the  llth  of  Fe- 
bruary, 1835.  From  this  judgment  the  plaintiff,  after  attemptmg, 
without  success,  to  obtain  a  new  trial,  appealed. 

In  the  progress  of  the  trial  below,  the  defendant  offered  in  sup- 
port of  his  plea  of  res  judicata,  a  judgment  of  nonsuit,  rendered 
between  the  same  parties,  by  the  lower  court,  a  few  months  be- 
fore. This  judgment  purports  to  be  based  on  the  ground,  that 
the  defendant,  Nicholson  Barnes,  had  never  been  appointed  tutor 
to  Lawrence  M.  Rutledge  in  regard  to  the  succession  of  David 
Blakey,  and  that  he  had  never  accepted,  nor  had  possession  of  said 
succession.  The  plaintiff's  counsel  opposed  the  introduction  of 
this  judgment,  but  his  opposition  was  overruled  by  the  Probate 
Judge,  who  then  decided,  that  all  matters  in  relation  to  the  estate  of 
David  Blakey  were  res  judiccUcB,  and  could  not  be  inquired  into 
in  this  suit.  To  this  opinion,  the  plaintiff's  counsel  took  a  bill 
of  exceptions.  The  Judge  clearly  erred  in  sustaining  the  plea  of 
res  judicata  ;  as  a  judgment  of  nonsuit  forms  no  basis  for  such  a 
plea.  6Mart.N.S.334.  7Ib.N.S.365.  2  La.  429.  He  seems 
to  have  viewed  that  part  of  the  petitioner's  claim  relative  to  Da- 
vid Blakey's  succession  as  a  distinct  suit,  in  which  he  gave  a 
separate  judgment,  in  the  same  manner  as  he  considered  in  his 
judgment  of  nonsuit,  that  Nicholson  Barnes,  although  qualified 
as  the  plaintiff's  tutor,  was  not  his  tutor  with*regard  to  the  said 
succession.  Under  this  view  of  the  effect  of  the  nonsuit  previ- 
ously pronounced,  he  excluded,  improperly,  we  think,  the  evi- 
dence offered  to  show  the  amount  of  the  succession  of  David 
Blakey. 
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With  regard  to  the  main  judgment  in  relation  to  the  plaiatiflf 's 
demand  against  his  tutor,  as  an  heir  of  Levi.Blakey,  it  must  be 
reversed,  and  the  case  remanded,  as  the  plaintiff's  rights  in  said 
succession  must  depend  upon  the  final  judgment  to  be  rendered 
upon  the  account  of  the  administrator,  Nicholson  Barnes,  which 
case  has  this  day  been  remanded.  See  Succession  of  Blakey^ 
supra,  p.  155. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Court  of  Probates  be  reversed,  the  plea  of  res  judicata  set  up  by 
the  defendant  overruled,  and  the  case  remanded  to  be  proceeded 
in  according  to  law ;  the  appellee  to  pay  the  costs  of  this  appeal. 

Stockton  and  Steele,  for  the  appellant. 

Phillips  and  Bemiss,  for  the  defendant. 


Paul  Spofford  and  others  i;.  Charles  H.  Psmbcrton  and 

another. 

The  jary  are  judges  both  of  the  law  and  the  facts  (C.  P.  520)  ;  and  though  the 
judge  must  abstain  from  saying  any  thing  about  the  facts,  or  even  recapitulating 
them  so  as  to  exercise  any  influence  on  the  decision  of  the  jury,  it  is  his  duty  to 
charge  them  as  to  the  law  applicable  to  the  case.    C.  P.  516,  517. 

Damages  for  an  illegal  arrest,  may  be  recovered  under  art.  9294  of  t  he  Civil  Code, 
which  declares  that  every  man  shall  be  bound  to  repair  any  damage  done,  by  his 
fault,  to  another. 

Appeal  from  the  District  Court  of  Natchitoches,  King,  J. 

Simon,  J.  The  plaintiffs  are  appellants  from  a  judgment  based 
upon  the  verdict  of  a  jury,  which  makes  them  liable  to  pay  to  one 
of  the  defendants  (Pemberton)  the  sum  of  two  thousand  and  five 
hundred  dollars  damages,  and  which  orders  that  the  amount  of 
of  the  claim  due  to  said  plaintiffs  by  both  defendants,  be  extin- 
guished by  compensation  with  the  same  sum,  out  of  the  damages 
allowed  to  Pemberton. 

This  suit  was  instituted  by  attachment,  for  the  recovery  of  the 
sum  of  $708  86,  which  is  the  amount  of  the  note  sued  on,  upon 
the  oath  of  the  plaintiffs'  counsel,  who,  in  the  absence  of  his  cli- 
ents, who  reside  in  New  York,  swore  to  the  best  of  his  know- 
ledge and  belief,  that  the  amount  claimed  was  justly  due,  and 
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that  the  defendants  were  oh  the  eve  of  leaving  the  State  for  ever, 
d&c.  The  attachment  was  issued,  and  levied  upon  six  trunks 
containing  articles  of  clothing,  and  upon  other  small  articles. 
This  was  on  the  29th  of  September,  1842.  In  the  mean  time, 
however,  the  levy  being  deemed  insufficient,  the  plaintiffs'  coun- 
sel filed  a  supplemental  petition,  in  which,  he  states  that  the  de- 
fendants have  fraudulently  sent  their  property  out  of  the  State 
for  the  purpose  of  defrauding  the  plaintiffs  out  of  their  just  debt, 
and  that  they  conceal  and  cover  their  books  of  accounts  and  notes, 
and  refuse  to  deliver  them,  and  that  they  are  fraudulent  debtors 
within  the  intent  and  meaning  of  the  act  of  the  legislature,  ap- 
proved March  28th,  1840,  entitled  "An  act  to  abolish  imprison- 
ment for  debt."  That  one  of  the  defendants  (Peck)  has  left  the 
State  never  more  to  return,  and  that  Pemberton  is  about  to  ab- 
scond from  the  State  forever,  and  that  an  arrest  is  necessary,  &c. 
The  oath  was  again  taken  by  the  plaintiffs'  counsel,  who  swore 
to  the  best  of  his  knowledge  and  belief,  to  the  reality  and  justness 
of  his  clients'  demand,  and  to  the  facts  of  Peck's  having  left  the 
State,  and  of  Pemberton  <fc  Peck's  being  fraudulent  debtors,  add- 
ing that  the  oath  was  not  taken  for  the  purpose  of  vexing  the 
defendants,  &c. 

Pemberton  was  arrested,  and  having  failed  to  give  the  neces- 
sary bond  required  in  such  cases,  he  was  lodged  in  the  jail  of  the 
parish  of  Natchitoches. 

The  defendants  filed  their  answer,  in  which  they  pleaded  the 
general  issue ;  but  Pemberton,  for  separate  answer,  denied  being 
guilty  of  any  act  of  fraud  as  charged  by  the  plaintiffs  in  their  af- 
fidavit ;  he  further  avers,  that  no  sufficient  grounds  of  imprison- 
ment are  set  forth  in  plaintiffs'  petition  and  affidavit,  to  justify 
his  imprisonment ;  that  the  law  of  1840  is  unconstitutional,  so  far 
as  it  provides  for  the  imprisonment  of  the  .party  convicted  of 
fraud,  as  under  the  constitution  of  the  State  and  of  the  United 
States,  the  party  accused  of  a  crime  has  a  right  to  a  trial  under  a 
presentment  or  information  by  a  Grand  Jury  ;  and  that  said  law 
violates  the  I8th  section  of  the  6th  article  of  the  constitution  of 
the  State.  He  prays  for  a  trial  by  jury,  to  be  discharged  from 
imprisonment,  and  for  five  thousand  dollars  damages  for  the  false 
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imprisonment  he  has  suffered  in  consequence  of  the  plaintiffs'  un- 
lawful and  oppressive  proceedings,  &c. 

The  evidence  is  voluminous.  It  tends  principally  to  establish 
the  alleged  facts  of  the  defendants'  insolvency,  and  to  prove  their 
conduct  in  the  administration  of  their  commercial  affairs  some 
time  before,  and  at  the  time  of  the  institution  of  this  suit ;  gives  a 
detail  of  circumstances  going  to  show  their  intention  to  leave  the 
State  and  to  settle  in  the  Republic  of  Texas ;  attempts  to  show 
that,  in  order  to  attain  their  object,  a  large  portion  of  their  goods 
had  already  been  sent  out  of  the  State  at  the  time  the  attachment 
in  this  case  was  issued ;  and  seems  to  have  been  introduced  for 
the  purpose  of  justifying  the  harsh  measure  to  which  the  plain- 
tifis'  counsel  thought  it  necessary  to  resort,  in  the  exercise  of  his 
duties  towards  his  clients,  in  order  to  secure  their  claims.  On  the 
other  hand,  the  defendants  have  attempted  to  explain  by  tes- 
timony, all  the  different  circumstances  proven  against  them ;  they 
have  endeavored  to  rebut  the  charge  of  fraud  on  which  the  writ 
of  arrest  was  obtained ;  and,  to  prove.that  said  charge  is  unfounded, 
they  introduced  witnesses  to  show  the  extent  of  the  damages 
sustained  by  Pemberton,  and  to  establish  the  character  and 
good  reputation  of  the  latter ;  but  as  it  is  not  our  object,  in  the 
state  in  which  the  cause  now  stands,  to  investigate  and  express 
any  opinion  on  the  propriety  and  necessity  of  the  proceedings 
which  have  given  rise  to  this  controversy,  or  upon  the  sufficiency 
of  the  grounds  upon  which  they  were  based  ;  we  shall  at  once 
proceed  to  examine  the  principal  ground  upon  which  the  plain- 
tiffs rely,  to  obtain  the  reversal  of  the  judgment  appealed  from. 

Our  attention  has  been  called  to  a  bill  of  exceptions  taken  by 
the  plaintiffs'  counsel  to  the  charge  of  the  Judge,  a  quo,  to  the  jury, 
and  to  the  grounds  upon  which  said  counsel  vainly  attempted  to 
obtain  a  new  trial. 

It  appears  from  the  bill  of  exceptions,  that  the  court,  in  giving 
its  charge  to  the  jury,  instructed  them  that  they  were  the  judges 
of  the  constittUionality  of  the  cLCt  of  the  legislature^  passed  the 
28ih  of  March^  1840,  entitled  "  An  act  to  abolish  imprisonment 
for  debt ;"  that  the  counsel  for  the  plaintiffs  then  requested  the 
court  to  instruct  the  jury,  that  if  they  found  the  act  unconstitu- 
tional, they  could  not  under  the  act,  assess  damages  against  the 
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plaintifi^,  upon  the  ground  that,  if  the  law  was  void  in  itself,  the 
jury  could  not  act  under  it.  But  the  court  refused  to  give  the 
instruction,  and  instructed  the  jury  that  although  the  law  might 
be  unconstitutional,  still  they  could  assess  damages  against  the 
plaintiffs  under  the  2294th  article  of  the  Civil  C'ode ;  and,  to  the 
opinion  of  the  court,  refusing  to  give  the  instruction  asked  for, 
and  giving  the  above  instructions,  the  plaintiffs  took  a  bill  of  ex- 


I  ceptions. 

The  second  ground  upon  which  the  plaintiffs  applied  for  a 
new  trial,  is,  that  the  court  misdirected  the  jury  in  charging  them 
that  they  were  the  proper  judges  of  the  constitutionality,  or  un- 
constitutionality, of  the  act  of  the  legislature  passed  the  28th  of 
March,  1840,  under  which  the  fraud  in  the  petition  is  charged. 

We  think  the  charge  of  the  court  was  insufiScient  on  the  legal 
question  submitted  to  the  consideration  of  the  jury.  It  is  true, 
the  jury  were  judges  of  both  the  law  and  the  fact,  and  that,  be- 
ing in  ail  cases,  at  liberty  to  act  on  both  questions,  they  may,  in 
making  their  verdict,  express  their  opinion  on  the  law  and  the 
facts  of  the  case.  Code  of  Pract.  art.  620 ;  10  La.  81.  But  this  is 
not  to  be  understood,  as  leaving  to  the  jury  the  exclusive  right  of 
pronouncing  on  the  application  of  the  law,  without  having  been 
previously  instructed  by  the  Judge,  on  what  the  latter  conceives 
to  be  the  law  which  governs  the  rights  of  the  parties,  and  with- 
out knowing  that  law.  Indeed,  article  516  of  the  Code  of  Practice, 
appears  to  contemplate  that  the  Judge,  in  his  charge,  shall  give 
to  the  jury,  a  knowledge  of  the  laws  applicable  to  the  cause  sub- 
mitted to  them.  This  the  Judge  is  bound  to  do,  particularly  in 
the  case  of  a  remedial  law ;  as  otherwise,  the  jury,  who  are  not 
composed  of  lawyers,  would  often  be  led  astray,  or  would  remain 
in  the  dark,  as  to  the  application  of  law  questions,  to  the  facts 
which  it  is  peculiarly  within  their  province  to  find.  Art.  517, 
which  is  in  these  words,  "  If,  when  the  Judge  shall  have  fin- 
ished his  charge  to  the  jury,  one  of  the  parties  believes  that  the 
Judge  has  mistaken  the  law,  which  he  hcLs  stated  to  the  jury,  or 
in  the  application  which  he  has  made  ofUj  he  may  require  the 
Judge  to  give  his  opinion  in  writing j  touching  this-me^ter,  and 
on  his  refusal,  he  may  take  an  exception,  dec,"  clearly  declares, 
that  the  Judge  ought  to  give  his  opinion  on  the  law  to  the  jury, 
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and  that  either  party  dissatisfied  with  it,  may  avail  himself 
of  his  objections  to  it  by  a  bill  of  exceptions.  Here,  the  opinion  of 
the  court,  on  the  constitutionality  or  unconstitutionality  of  the  law 
of  1840,  upon  which  the  case  turned  under  the  pleadings,  was  not 
expressed ;  nay,  it  was  left  entirely  to  the  decision  of  the  jury,  as 
the  proper  judges  thereof,  without  any  instructions  or  reasons  un- 
der which  they  could  act  in  the  application  of  that  law.  Not 
knowing  the  opinion  of  the  court  upon  this  subject,  neither  of 
the  parties  had  any  opportunity  of  expressing  his  dissatisfaction,  or 
of  making  his  objections  to  the  correctness  of  the  charge  ;  and 
nothing  shows  the  views,  which  the  jury  may  have  taken,  of  the 
important  constitutional  question  upon  which  the  Judge  thought 
proper  to  abstain  from  giving  them  his  instructions.  District 
Judges,  when  presiding  over  a  jury,  are  not  mere  automata  with- 
out power  or  authority ;  they  have  a  very  important  duty  to  ful- 
fil, which  is  clearly  pointed  out  by  law  ;  and  although  they  must 
abstain  from  saying  any  thing  about  the  facts,  or  from  even  re- 
capitulating them,  so  as  to  exercise  any  influence  on  their  deci- 
sion in  this  respect ;  (Code  of  Pract.  art.  516 ;)  they  should  not  let 
the  jury  retire  without  their  being  fully  impressed  with  a  proper 
application  of  the  law  to  those  facts. 

With  this  view  of  the  duties  of  Judges  of  inferior  jurisdiction, 
in  the  cases  submitted  to  juries  over  which  they  preside,  this 
case  must  be  remanded  for  a  new  trial,  with  instructions  to  the 
Judge,  a  quo,  to  express  his  views  or  opinions  to  the  jury  on  the 
cotistiuitionality  or  unconstitutionality  of  the  act  of  the  legislature, 
passed  on  the  28th  of  March,  1840,  entitled  "  An  act  to  abolish 
imprisonment  for  debt,"  which  seems  to  be  one  of  the  principal 
matters  in  issue  between  the  parties ;  and  to  instruct  them  ac- 
cordingly. 

With  regard  to  that  part  of  the  Judge's  charge,  complained  of 
by  the  appellant's  counsel,  and  which  goes  to  lay  before  the  jury 
that  principle  so  often  acted  upon,  that,  "  every  act  whatever  of 
man,  that  causes  damage  to  another,  obliges  him  by  whose  fault 
it  happened  to  repair  it,"  as  recognized  by  the  2294th  article  of  our 
Code ;  on  the  supposition  that  they  would  find  that  the  law  of 
1840  is  unconstitutional,  we  are  unable  to  say  that  it  was  illegal 
and  improper.    It  constitutes  one  of  those  broad  principles  or 
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rules  of  equity,  which  juries  should  never  lose  sight  of,  in  the 
adjustment  of  the  rights  of  their  fellow  citizens. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  annulled,  and  reversed,  the  verdict  set  aside,  and  that  this 
case  be  remanded  to  the  lower  court  for  a  new  trial,  with  instruc- 
tions to  the  Judge,  a  quo^  to  charge  the  jury  according  to  the  rules 
above  recognized ;  the  appellee  paying  the  costs  in  this  court. 

RoysdoHj  for  the  appellants. 

Tuomeyy  for  the  defendants. 


Felix  Marcotte  v,  Lucien  D.  Coco. 

In  the  interpretation  of  contracts  the  common  intent  of  the  parties,  rather  than 
the  literal  sense  of  the  terms,  should  be  sought ;  and  where  the  intent  is  doubt* 
fol,  the  manner  in  which  it  has  been  executed  by  both,  or  by  one  with  tbe  ex- 
press or  implied  assent  of  the  other,  famishes  a  rule  for  its  interpretation.  C. 
C.  1951. 

Parol  evidence  is  admissible  to  show  in  what  manner  a  contract  for  the  sale  of 
lands  has  been  executed  by  the  parties,  and  how  far  tbe  possession  has  conform- 
ed to  the  act  of  sale. 

Appbal  from  the  District  Court  of  Avoyelles,  Bayce,  J. 

WctddUl,  for  the  appellant. 

T.  H.  and  W.  B.  Lewis,  for  the  intervener,  Durand. 

Taylor  and  Swayze,  for  the  defendant. 

Cushman,  for  the  warrantor.  ' 

BxjLLARD,  J.  The  plaintiff  Marcotte  asserts  title  to  a  tract  of 
land,  which  he  describes  as  fronting  on  the  b'&you  Rouge,  and 
containing  sixty-seven  superficial  acres  and  one-eighth,  having  a 
front  on  the  bayou  of  four  arpents^  more  or  less,  as  shall  be  ne- 
cessary to  complete  that  quantity  upon  a  survey,  by  a  depth  from 
the  front  on  the  bayou,  until  it  shall  strike  the  line  which  separates 
the  sections  Four  and  Nine.  He  alleges,  that  he  claims  title  under 
Valerien  Baron,  who  purchased  from  George  Baron,  and  the  lat- 
ter from  Valery  Bordelon.  The  defendant  Coco  answers,  that  he 
has  a  valid  and  legal  title,  which  he  acquired  by  purchase  from 
the  same  Talery  Bordelon,  in  1838.    That  he  has  made  exten- 
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sive  and  valuable  improvements,  of -the  value  of  $6000.  That 
he  purchased  the  tract  on  account  of  its  supposed  front  on  the 
bayou  Rouge.  That  Bordelon,  the  vendor^  at  the  time  of  (he 
sale,  pointed  out  the  boundaries  under  which  the  respondent  has 
ever  since  possessed.  He  calls  in  his  warrantor,  and  claims  for 
his  improvements ;  and  that  a  note  given  for  a  part  of  the  price 
yet  unpaid,  shall  be  given  up  and  cancelled. 

Valery  Bordelon,  the  common  vendor  and  warrantor  of  both 
the  parties,  alleges  in  his  answer,  that  the  defendant  Coco  has  a 
legal  and  valid  title  to  all  the  land  in  his  possession,  having  de- 
rived the  same  from  the  respondent,  who  admits  he  sold  to  the 
defendant.  He  further  says,  that  he,  and  his  vendee,  the  defend- 
ant, have  actually  possessed  by  metes  and  bounds  well  ascertained 
and  known,  by  a  valid  title  translative  of  property,  for  the  last 
sixteen  years ;  and  he  pleads  for  himself  and  his  vendee  the  pre- 
scription of  ten  years.  He  further  alleges,  that  the  suit  is  collusive 
between  the  original  parties.  That  the  plaintiff  is  the  pliant 
tool  of  the  defendant  in  instituting  this  suit,  for  the  purpose  of 
making  a  show  of  being  disturbed  in  his  possession,  in  order  to 
obtain  a  suspension  of  the  payment  of  a  large  sum  still  due  for  the 
price.  He  further  says,  that  if  the  plaintiff  has  any  act  of  sale 
for  any  part  of  the  land  occupied  by  the  defendant,  the  same  was 
executed  in  error  and  by  mistake.  He  admits  that,  in  1827,  he 
sold  to  George  Baron  a  tract  of  land,  situated  on  the  bayou  Rouge, 
having  a  front  of  four  arpents  more  or  less,  to  go  back  to  the 
subdivisional  line  dividing  section  nine,  the  said  line  dividing 
the  land  above  from  lands  of  Russell  Milligan,  and  below  from 
lands  of  Valery  Bordelon,  phre^  to  be  run  out  by  a  survey  to  be 
afterwards  made ;  and  avers  that  said  contract  of  sale  was  from 
boundary  to  boundary.  That  in  pursuance  of  said  contract,  and  at 
the  special  instance  and  request  of  the  parties,  James  M cCauley, 
a  deputy  surveyor  of  the  United  States,  did  proceed,  in  presence 
of  both  parties,  to  fix  the  boundaries  fronting  on  the  bayou,  and 
going  back  to  the  said  subdivisional  line ;  that  the  respondent 
delivered,  and  the  said  George  Baron  received  possession  of  said 
land,  supposed  to  contain  about  sixty-seven  acres,  according  to 
the  metes  and  bounds  thus  established ;  and  that  the  said  George 
Baron,  and  those  claiming  under  him,  and  particularly  the  plain- 
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tiff,  who  holds  under  Yalerien  Baron,  purchased  in  reference  to  said 
boundaries,  and  that  possession  of  both  tracts  has  been  held  ac- 
cording to  said  boundaries. 

Pendente  lite,  the  right  of  the  original  plaintiff  to  the  land  in 
controversy  was  sold  at  sheriff's  sale,  and  purchased  by  Durand, 
who  made  himself  a  party  plaintiff,  by  intervention. 

Upon  these  issues  the  parties  went  to  trial,  and  a  judgment 
having  been  rendered  for  the  defendant,  tiie  plaintiff  appealed. 

It  is  proper  to  premise,  that  if  the  plaintiff  succeeds  in  the  pre- 
sent action,  he  will  have  a  front  of  about  twenty  acres  instead  of 
four,  mare  or  less,  by  extending  the  lines  back  only  to  the  divi- 
sion line,  which  separates  sections  Four  and  Nine.  This  would 
give  to  the  expression,  more  or  less,  a  wider  latitude  than  we 
have  ever  heard  contended  for.  It  is  further  to  be  remarked,  that 
the  parties  in  the  act  of  sale  from  Bordelon  to  Baron,  contem- 
plated an  actual  survey,  and  that  there  is  an  aposiille  to  the  act^ 
approved  by  the  parties  before  signature,  in  these  words :  "  est 
borne  par  en  haut  par  Valerien  Laborde,  et  par  en  bos  par  le 
vendeuT^^  &c.  The  land  afterwards  sold  by  Bordelon  to  Coco, 
was  then  in  the  possession  of  the  former,  who  owned  a  much  larger 
tract  extending  considerably  beyond  the  line  which  separates  No. 
4  from  No.  9.  The  whole  deed  must  be  taken  together ;  and  it 
leaves  the  meaning  of  the  parties  ambiguous  as  to  the  back  line, 
and  appears  to  repel  the  idea  that  so  wide  a  front  was  intended 
to  be  sold,  as  is  now  contended  for.  If,  however,  Bordelon  had 
not  been  the  owner  of  the  land  back  of  the  line  claimed  as  the 
real  boundary,  the  purchaser  might  have  demanded  his  comple- 
ment,  with  a  sufficient  front  to  make  it  up  to  him. 

The  parol  evidence  shows,  that  shortly  after  the  date  of  the 
sale,  in  1827,  to  Baron,  McCauley,  an  authorized  surveyor,  pro- 
ceeded, in  presence  of  the  parties,  to  lay  off  the  land  sold.  He 
testifies  that  he  began  at  a  point  on  the  bayou  Rouge,  where  the 
dividing  line  between  Bordelon's  land,  and  that  of  Laborde,  strikes 
the  bayou,  and  ran  down  four  arpents,  and  then  ran  back  until 
he  found  the  quantity  of  sixty-seven  acres.  After  this,  Bordelon 
put  up  a  fence  on  the  front  portion  of  the  line,  which  has  existed 
ever  since,  as  far  back  as  the  improvements  go.  Baron  cleared 
back  of  the  line  separating  No.  4  from  No^  9.    Bordelon  and 
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Coco,  have  continued  to  cultivate  below  the  line,  ever  since  1827, 
and  up  to  the  line.  Posts  were  planted  on  these  lines  in  pre- 
sence of  the  parties,  which  yet  remain.  Baron  also  put  up  a 
fence  in  conformity  to  this  survey.  These  posts  were  found 
when  the  land  was  surveyed  under  the  order  of  court  in  this 
case. 

The  testimony  of  McCauley  was  objected  to  by  the  plaintiff's 
counsel,  on  the  ground,  that  parol  testimony  cannot  be  received 
for  the  purpose  of  controlling  the  express  conditions  of  the  deed  ; 
and  that  no  parol  evidence  can  be  received  of  what  took  place 
between  Bordelon  and  Baron,  before  the  passage  and  execution 
of  the  deed.  But  the  evidence  was  admitted,  and  we  think  pro- 
perly ;  not  only  was  such  a  survey  contemplated  by  the  parties, 
but  it  was  a  tradition  of  the  thing  sold,  as  the  parties  understood 
the  contract  at  the  time.  They  have  continued  to  hold  ever 
since  that  period  in  conformity  to  the  survey  then  made. 

Marcotte  having  been  interrogated  upon  facts  and  articles, 
admits  among  other  things,  that  before  he  purchased  he  went  to 
visit  the  land ;  that  it  was  designated  to  him  to  be  bounded  above 
byMilligan  and  Apollinaire  Bordelon  ;  in  the  rear  by  posts  set  in 
the  ground,  on  the  front  by  a  fence,  and  below  by  the  land  of 
Lucien  Coco.  These  answers  were  not,  perhaps,  legal  evidence 
against  Dnrand,  the  intervener,  but  they  were  not  liable  to  the 
objection  made  by  the  intervener  that  they  constituted  parol 
evidence,  and  tended  to  contradict,  or  explain,  the  written  deed. 
Their  obvious  purpose  was  to  prove,  that  Marcotte  knew  how  hia 
vendor  possessed  in  relation  to  his  neighbors,  and  what  land  was 
really  intended  to  be  sold.  Durand  acquired  no  greater  right 
than  Marcotte  had,  especially  as  he  purchased  pendente  lite. 

Courts  of  justice  are  bound,  in  the  interpretation  of  contracts,' 
to  seek  the  common  intent  of  the  parties,  rather  than  to  adhei^ 
to  the  literal  sense  of  the  terms.  "  When  the  intent  of  the  parties 
is  doubtful,"  says  the  Code,  "  the  construction  put  upon  it  by  the 
manner  in  which  it  has  been  executed  by  both,  or  by  one,  with 
the  express  or  implied  assent  of  the  other,  furnishes  a  rule  for  its 
interpretation."  Art.  1951.  Parol  evidence  is  clearly  admissible 
to  show  in  what  manner  a  contract  has  been  executed  by  the 
parties,  and  how  far  in  a  contract  for  the  sale  of  land  the  posses- 
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sioa  has  been  conformable  to  the  deed.  In  the  case  now  before 
ns,  the  tradition  was  made  by  a  survey,  and  by  planting  posts  on 
the  lines  as  was  agreed  upon  by  the  parties.  The  land  as  deli* 
vered  was  bounded  on  the  front,  on  one  side  by  Laborde,  now 
MiUigao,  and  below  by  the  vendor,  and  on  that  line  a  fence,  hav- 
ing four  arpents  front  on  the  bayou  Rouge,  in  literal  conformity 
to  the  terms  of  the  contract.  Since  1827,  all  parties  have  acqui- 
esced in  that  state  of  things.  The  contract  was  executed  by  the 
tradition  and  acceptance  of  the  thing  sold,  as  understood  by  the 
parties  at  the  time ;  and,  in  our  opinion,  this  practical  interpre- 
tation by  the  parties  themselves,  ought  not  to  be  disturbed. 

Judgment  affirmed. 


John  S.  Edwards,  Administrator  of  the  Succession  of  John 
Butler,  deceased,  v,  James  Burroughs. 

Where  the  evidence  is  contradictory,  and  its  effect  depends  in  a  great  degree  upon 
the  credibility  of  the  witnesses,  a  jury  are  the  best  judges  of  the  weight  to  whicli 
it  is  entitled  ;  and  their  verdict  will  not  be  disturbed,  unless  manifestly  wrong. 

Appeal  from  the  District  Court  of  Avoyelles,  Campbell^  J. 

Taylor  and  Swayze,  for  the  plaintiff. 

Cuskmarij  for  the  appellant. 

Bollard,  J.  The  plaintiff  sues  as  administrator  of  the  estate  of 
Butler,  for  the  price  of  a  slave,  purchased  by  the  defendant,  at  the 
probate  sale  of  the  property  of  the  estate.  The  defence  is,  that  the 
slave  was  affected  with  redhibitory  vices  and  defects,  and  that  his 
services  were  so  much  interrupted  thereby,  that  the  defendant 
would  not  have  purchased,  had  he  known  of  their  existence. 
He  prays  that  the  sale  may  foe  cancelled.  The  cause  was  sub- 
mitted to  a  jury,  who  by  their  verdict,  reduced  the  price  from 
$920,  to  $500;  and  that  Verdict  being  followed  by  a  judgment, 
the  defendant  appealed. 

It  appears  in  evidence,  that  the  sale  took  place  in  the  spring  of 
1840,  and  the  slave  died  in  the  spring  of  1841.  In  the  meantime, 
it  does  not  appear  that  the  defendant  made  any  complaint,  or  thai 
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he  demanded  the  rescission  of  the  sale.  On  the  contrary,  he 
offered  him  for  sale,  and  refused  to  take  less  for  him  than  he  had 
given  at  the  probate  sale. 

We  have  attentively  considered  all  the  evidence  in  the  record, 
upon  which  the  jury  acted.  It  is  so  difficult  to  reconcile,  and  so 
balanced,  and  the  effect  it  would  produce  upon  the  mind  depend- 
ing so  much  upon  the  credibility  of  the  witnesses,  that,  if  the 
jury  had  come  to  the  conclusion,  that  the  sale  ought  to  be  can- 
celled, we  should,  perhaps,  not  have  thought  it  our  duty  to  dis- 
turb the  verdict.  In  a  case  like  the  present,  the  jury  is  more 
competent  than  we  are  to  estimate  the  value  of  the  evidence. 
We  are  not  satisfied  that  the  judgment  is  so  manifestly  wrong  as 
to  authorize  our  interference. 


Judgment  affirmed. 


Sarah  W.  Cleveland,  Tutrix  of  her  Minor  Child,  Waddy 
Thompson  Cleveland,  v.  John  P.  Sprowl,  Administrator  of 
the  Succession  of  Harvey  Cleveland,  deceased. 

No  tutorship  exists  during  the  marriage  over  the  ohildren  bom  of  it.  C.  C.  S34. 
While  the  marriage  exists,  tht  father  is  the  administrator  of  the  estate  of  his 
minor  children,  and  he  is  accountable  for  the  property  and  revenues  or  the 
estate,  the  use  of  which  he  is  uot  entitled  to  hj  law,  and  for  the  property  only 
of  such  as  the  law  gives  him  the  usufruct  of :  his  administration  ceasing  at 
the  majority  or  emancipation  of  the  children.  C.  C.  267,  239,  240.  But  the 
child  has  no  legal  mortgage  or  privilege  on  the  property  of  the  father  as  a  se- 
curity for  his  faithful  administration  during  the  marriage.  C.  C.  552,  553,  555, 
3280  to  3288. 

Appeal  from  the  Court  of  Probates  of  Natchitoches,  Gre- 
neaux^  J. 

X  Taylor^  for  the  appellant. 

J.  B.  and  C.  E.  Carr^  for  the  defendant. 

Simon,  J.  The  plaintiff  sues  as  natural  tutrix  of  her  minor 
son,  and  seeks  to  obtain  judgment  against  the  succession  of  her 
late  husband,  administered  by  the  defendant  as  an  insolvent 
estate,  for  the  sum  of  seventeen  hundred  dollars,  which,  she 
states,  is  the  amount  of  the  sales  of  certain  blooded  horses  which 
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were  donated  to  her  said  son  by  his  maternal  uncle,  during  the 
lifetime  of  his  father,  and  which  were  sold  by  his  said  father  for 
his  benefit,  and  as  property  belonging  to  the  said  minor  for  the 
snm  aforesaid;  so  that,  at  the  time  of  his  death,  her  late  husband 
was  justly  indebted  to  his  said  minor  son  in  the  amount  afore* 
said,  which,  she  prays,  may  be  ordered  to  be  placed  on  the 
tableau  of  distribution  of  the  estate,  as  a  claim  secured  by  legal 
mortgage  and  privilege  on  all  the  property  belonging  thereto,  at 
the  time  of  her  husband's  death,  from  the  time  the  money  was 
by  him  received,  &c. 

The  defendant  pleaded  the  general  issue.  Judgment  was 
rendered  below  in  favor  of  the  plaintiff  for  the  amount  sued  for, 
but  refusing  to  allow  her  the  right  of  mortgage  prnyed  for  in  her 
petition,  and  she  took  this  appeal. 

The  claim  set  up  by  the  plaintiff  for  her  minor  son  has  been 
well  established  ;  and  the  only  question  which  this  case  presents 
is,  whether  the  minor  had  a  legal  mortgage  on  the  property  of 
his  father,  during  the  marriage,  to  secure  the  payment  of  the 
amount  due  him  at  the  age  of  majority  ? 

By  art.  3280  of  the  Civil  Code,  it  is  provided,  that  no  legal 
mortgage  shall  exist,  except  in  the  cases  determined  by  the 
said  Code  ;  and  by  art  3281,  the  rights  and  credits  on  which  a 
legal  mortgage  is  founded,  are  those  enumerated  in  the  articles 
/Mowing,  the  first  of  which,  art.  3283,  says  that,  "  Minors,  per- 
sons interdicted,  and  absentees,  have  a  legal  mortgage  on  the 
property  of  their  tutors  and  curators,  as  a  security  for  their  ad- 
ministration, from  the  day  of  their  appointment,  imtil  the  liqui- 
dation and  settlement  of  their  final  account."  See,  also,  art.  354. 
But  among  the  mortgages  enumerated,  we  find  no  such  legal 
mortgage  as  the  one  contended  for  by  the  appellant. 

Now,  it  is  well  known,  that  no  tutorship  exists,  during  the 
marriage,  over  the  children  issued  from  it,  but  that  a  child  re* 
mains  under  the  authority  of  his  father  and  mother  until  his 
majority  or  emancipation.  Civ.  Code,  art.  234.  The  father  is, 
during  the  marriage,'administrator  of  the  estate  of  his  minor  chil* 
dren ;  he  is  accountable  both  for  the  property  and  revenues  of  the 
estates,  the  use  of  which  he  is  not  entitled  to  by  law,  and  for  the  pro- 
perty only  of  the  estates,  the  usufruct  of  which  the  law  gives  him ; 
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and  such  administration  ceases  at  the  time  of  the  majority,  or  eman- 
cipation of  the  children.  Art.  267.  The  natural  tutorship  only 
takes  place  after  the  dissolution  of  the  marriage,  by  the  death  of 
either  of  the  spouses,  and  belongs  of  right  to  the  surviving  one. 
Art.  268.  Thus  it  is  clear,  that  the  legal  mortgage  resulting 
from  the  tutorship,  is  not  applicable  to  the  administration  of  the 
minor's  property,  given  by  law  to  the  father,  during  the  mar- 
riage. He  is  not  a  tutor ;  his  duties  and  responsibilities  are  very 
different ;  and  the  law  does  not  appear  to  have  intended,  that 
while  the  minor's  estate  remains  under  his  father's  administra- 
tion during  the  marriage,  his  child  should  have  a  legal  mort- 
gage upon  his  father's  property,  as  a  security  for  the  said  ad- 
ministration. He  is  accountable,  it  is  true,  for  his  children's 
property  and  revenues ;  but  art.  239  says,  that  fathers  and  mo- 
thers  shall  have,  during  the  marriage,  the  enjoyment  of  the  estate 
of  their  children ;  and  art.  240  informs  us,  that  the  obligations 
resulting  from  this  enjoyment  shall  be  the  same  obligations  to 
which  usufructuaries  are  subjected,  and  to  support,  to  maintain, 
and  to  educate  their  children  according  to  their  situation  in  life. 
Now,  on  referring  to  art.  551,  we  find  that  a  usufructuary  must 
give  security  that  he  will  faithfully  fulfil  all  the  obligations  im- 
posed  on  him  by  law ;  (art.  522 ;)  that,  in  place  of  such  security, 
he  may  give  a  special  mortgage  on  his  real  property ;  (art.  555  ;) 
but  art.  553  provides,  that  ^^  Neither  the  father  nor  mother 
having  the  legal  usufruct  of  the  estate  of  their  children,  is  re- 
quired to  give  this  securiiy,^^  and  they  are  consequently  not 
bound  to  give  a  special  mortgage. 

We  must,  therefore,  conclude,  that  our  law  allows  no  mort- 
gage on  the  property  of  the  father,  as  a  security  for  his  faithful 
administration  of  his  children's  estate  during  the  marriage ;  that 
the  father  and  mother  have  the  enjoyment  of  their  children's 
estate,  without  being  bound  to  furnish  any  security ;  and  that 
the  Judge,  a  quo,  did  not  err  in  refusing  to  recognize  the  mort- 
gage rights  prayed  for  by  the  appellant.  It  may  be  a  hard  case ; 
and  we  should  perhaps,  as  men,  be  disposed  to  sympathize  with 
the  feelings  expressed  by  one  of  the  appellant's  counsel  in  his 
brief,  and  deplore  the  situation  of  a  poor  orphan,  whose  estate 
has  been  squandered  by  his  father,  and  who  is  left  remediless 
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after  the  latter's  death.  Bat  such  is  the  law.  As  Judges  we  are 
bound  to  obey  it ;  and  we  do  not  feel  authorized  "  to  strain  it  a 
little,"  as  the  counsel  suggests,  even  were  it  for  the  sake  of  re- 
medial justice. 

Judgment  affirmed. 


The  New  Orleans  Canal  and  Banking  Company  v.  Edmuni> 

L.  Brioos. 

Where  an  endorser  receives  bis  letters  and  papers  from  two  post-offices,  a  notice  of 
protest  directed  to  either,  will  be  sufficient. 

Appeal  from  the  District  Court  of  Avoyelles,  Campbell,  J. 

MoRFHY,  J.  This  suit  is  brought  against  E.  L.  Briggs  as 
the  second  endorser  of  a  note  for  $1500,  drawn  by  Lewis  Borde- 
Ion  to  the  order  of,  and  endorsed  by  D.  T.  Orr,  and  made  paya- 
ble twelve  months  after  its  date,  at  the  office  of  discount  and  de- 
posit of  the  New  Orleans  Canal  and  Banking  Company,  at  Alex- 
andria. The  defendant  pleaded  the  general  issue,  and  had  a 
judgment  in  his  favor,  from  which  the  plaintiffs  have  appealed. 

The  record  shows,  that  the  note  sued  on,  which  bears  date  the 
10th  of  January,  1842,  was  duly  protested  on  the  13th  of  Janu- 
ary, 1S43,  after  presentment  and  demand  at  the  place  of  pay- 
ment mentioned  in  the  body  of  the  instrument ;  and  that,  on  the 
same  day,  the  notary  who  made  the  protest  notified  E.  L.  Briggs 
thereof,  by  depositing  a  notice  for  him  in  the  post-office  at  Alex- 
andria, addressed  to  him  at  his  domicil  near  Mansura,  parish  of 
Avoyelles,  Louisiana.  It  is  shown,  that  there  are  two  post-offices 
in  the  parish  of  Avoyelles,  one  at  Mansura,  and  one  at  Bordeau* 

There  is  some  variance  of  opinion  among  the  witnesses,  as  to 
which  of  these  offices  is  the  nearest  to  the  residence  of  Briggs, 
but  the  difference  of  distance  between  the  two,  if  there  be 
any,  is  but  slight ;  and  in  this  case  altogether  immaterial,  as  it 
appears  that  he  received  letters  and  papers  from  both.  It  is 
even  shown,  that  he  received  most  of  his  letters  from  the  Man- 
sura office  in  1843 ;  and  his  brother  testifies,  that  there  is  more 
travel  by  the  way  of  the  Mansura  office,  and  that  he  would,  if 
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writing  to  E.  L.  Briggs,  address  him  at  Mansura,  as  he  received 
most  of  his  letters  at  that  ofBce.  Under  this  evidence,  we  are  at 
a  loss  to  understand  how  the  endorser  could  have  been  released  from 
his  liability  below.  In  the  cases  of  The  New  Orleans  and  Catrol- 
ton  Railroad  Company  v.  Robert^  (9  Rob.  130,)  in  Mead  v. 
Carnal  and  another,  (6  Rob.  73,)  and  in  that  of  Follien  et  al,  v. 
Dupre  et  al,  (11  Rob.  454,)  this  court  held,  that  the  suffi- 
ciency of  a  notice  to  an  endorser  must  not  be  made  to  depend  on 
a  slight  difference  in  the  admeasurement  of  the  distance  of  two 
post-offices  located  in  his  neighborhood,  and  that  the  notice  is 
good,  if  sent  to  the  office  where  it  is  probable  he  will  receive  it 
earliest.  Tn  the  present  case,  a  notice  sent  to  either  office  would 
perhaps  have  been  sufficient ;  but  that  sent  to  Mansura  is  certainly 
good,  as  it  is  shown  that  the  defendant  received  most  of  his  pa- 
pers there. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  that  the  plaintiffs  recover  of  the 
defendant  E.  L.  Briggs,  the  sum  of  fifteen  hundred  dollars,  with 
interest  at  the  rate  of  eight  per  cent,  per  annum,  from  the  13th  of 
January,  1843,  until  paid,  with  five  dollars  cost  of  protest,  and  the 
costs  of  suit  in  both  courts. 

Hyams,  for  the  appellants. 

Edelen,  for  the  defendant. 


AcHiLLE  RivAEOE  and  others  v.  Olymphe  Joffrion. 

Appeal  from  the  District  Court  of  Avoyelles,  Boyce,  J. 

Simon,  J.  The  parties  in  this  case,  having  filed  their  written 
agreement  by  which  the  appellee  consents  to  abandon  altogether 
his  claim  for  ten  per  cent  damages,  and  the  appellant,  that  the 
judgment  of  ihe  court,  a  qua,  be  confirmed : 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs. 

Waddill,  for  the  plaintiffs. 

Bryce,  for  the  appellant. 
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John  F.  Johnson  v.  William  Bailey. 

Damages  will  not  be  allowed  for  the  delay  occasioned  by  an  appeal,  unless  prayed 
for  by  the  appellee. 

Appeal  from  the  District  Court  of  Carroll,  WiUsoUf  J. 

T.  N.  Peirce,  for  the  plaintiflF. 

Selbj/j  for  the  appellant. 

Simon,  J.  The  defendant  is  appellant  from  a  judgment  which 
Gondemns  him  to  pay  the  amount  of  the  note  upon  which  he  is 
sued.  In  his  answer  he  pleads,  that  the  plaintiff  is  not  the  owner 
of  said  note  ;  that  it  belongs  to  another  person  who  has  notified 
him  not  to  pay  it  to  the  plaintiff,  and  that  he  has  a  right  to 
plead  this  defence  under  the  laws  of  Mississippi,  where  the  note 
was  executed,  and  where  the  parties  reside. 

[t  was  shown,  however,  on  the  trial  below,  that,  although  it  is 
true  the  payee  of  the  note  sued  on,  once  notified  the  maker  not 
to  pay  hs  amount  to  the  plaintiff,  as  the  latter  had  not  complied 
with  the '  terms  of  the  transfer,  said  payee,  about  nine  months 
afterwards,  withdrew  his  notice,  and  recognized  in  writing  the 
right  of  said  plaintiff  to  the  ownership  of  said  note.  The  note 
sued  on,  which  is  found  in  the  record,  appears  to  have  been  re- 
gularly endorsed  by  the  payee,  the  signature  of  the  latter  has 
been  proved,  and  we  are  unable  to  see  any  reason  why  the  judg- 
ment appealed  from  should  not  be  affirmed. 

The  statement  made  by  the  appellant's  counsel  in  his  brief, 
thai  the  note  sued  on  was  not  filed  in  the  suit,  that  it  was  not 
offered  in  evidence,  and  that  there  is  no  testimony  upon  which 
to  base  the  judgment,  is  incorrect.  The  note  is  included  in 
the  statement  of  fiicts  under  the  letter  A. ;  it  is  therein  iden- 
tified with  the  testimony  of  the  witness  who  was  called  to 
prove  the  signature  of  the  endorser ;  said  statement  of  facts  is 
certified  by  the  District  Judge,  as  containing  all  the  testimony 
taken  down  by  him,  by  consent  of  the  parties  on  the  trial  below ; 
and  the  clerk's  certificate  shows  that  the  record  is  complete. 

This  appeal  was  clearly  taken  for  delay,  and  we  think  the 
appellant  should  have  been  bound  to  pay  the  appellee  the  maxi- 

VoL.  XII.  23 


1 


178  ALEXANDRIA, 


Succeosioni  of  Stafibrd. 


mum  of  the  damages  allowed  by  law  in  such  cases,  had  they 
been  prayed  for  by  the  latter. 

Judgment  affirmed. 


Succession  op  Charles  F.  Stafford. — A.  J,  Puller,  Admin- 
istratrix, Appellant. 

A  stipulation  in  a  note  given  for  the  price  of  property  sold  on  a  credit,  that,  if  not 
paid  at  maturity,  the  amount  for  which  the  note  was  given  thall  bear  the  higbeet 
conventional  interest  from  the  date  of  the  note  till  paid,  is  usurious. 

llie  amount  claimed,  and  not  that  allowed  by  the  judgment  of  the  court  of  the  fint 
instance,  determines  the  right  to  appeal. 

Appeal  from  the  Court  of  Probates  of  Avoyelles,  Baillio,  J. 

MoRPH  Y,  J.  James  .Chambers  was  the  holder  of  a  note  for 
8675,  drawn  by  the  deceased,  Charles  F.  Stafford,  on  the  1st  of 
February,  1836,  and  payable  on  the  1st  of  February,  1838,  with 
interest,  at  ten  per  cent  per  annum,  from  the  date  of  the  note,  if 
not  punctually  paid  at  maturity.  At  a  meeting  of  the  creditors 
of  the  estate,  held  on  the  9th  of  August,  1841,  he  appeared  and 
claimed,  that  a  slave  named  Tom,  in  payment  for  whom  a  note 
was  given,  and  who  was  mortgaged  to  secure  its  payment,  should 
be  sold  for  cash.  The  sale  was  made  only  on  the  7th  of  Febru- 
ary, 1843,  and  the  slave  was  bought  by  Chambers  for  $1100. 
The  administratrix  of  the  estate  having  filed  her  tableau  of  dis- 
tribution previously  to  the  day  of  this  sale,  Chambers,  whose 
claim  was  not  mentioned  thereon,  filed  an  opposition,  praying  to 
be  placed  upon  it,  so  that  he  might  be  paid  out  of  the  general 
fund  of  the  estate  as  an  ordinary  creditor,  in  case  the  slave  mort- 
gaged to  him  did  not  bring  an  amount  sufficient  to  satisfy  his 
whole  claim,  which,  with  interest,  at  ten  per  cent  up  to  the  7th 
of  February,  1843,  would  amount  to  $1163  36.  There  was  a 
judgment  below  in  favor  of  the  opponent  for  $63  36,  as  an  ordi- 
nary debt  due  to  him,  over  and  above  the  proceeds  of  the  sale  of 
the  mortgaged  slave ;  and  from  this  judgment  the  administratrix 
appealed. 

The  appellant's  counsel  has  urged,  that  the  opposition  of  Cham- 
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bers  should  be  dismissed,  and  the  balance  of  $53  36,  which  he 
claims,  disallowed,  as,  by  receiving  $1100,  the  price  of  the  slave 
Tom,  he  has  been  overpaid  ;  that  his  claim  consists  of  back  inter- 
est, which,  under  the  decisions  of  this  court  in  Chriffin  v.  His 
Creditors,  (6  Rob.  216,)  and  in  Stone  v.  Tew  and  another,  (9  Rob. 
194,)  has  been  declared  to  be  illegal  and  usurious.  The  doctrine 
settled  in  these  cases  has  not  been  impugned  by  the  appellee's  coun- 
sel, but  he  contends,  that  the  homologation  of  the  proceedings  of 
the  creditors  before  the  notary,  which  was  pronounced  at  the 
prayer  of  the  administratrix  on  the  6th  of  September,  J  841,  should 
bar  her  from  appealing.  The  proceedings  had  before  the  notary, 
and  the  judgment  pronounced  upon  them,  have  no  relation  what- 
ever to  the  matter  in  controversy  in,  the  present  case.  They  re- 
late entirely  to  the  sale  of  the  property,  and  have  nothing  to  do 
with  the  legal  rights  and  claims  of  the  creditors,  which  must  be 
settled  on  the  tableau  of  distribution  sujbsequently  filed.  As  to 
the  motion  to  dismiss  the  appeal,  on  the  ground  that  the  sum  in 
dispute  is  below  the  jurisdiction  of  this  court,  it  is  sufficient  to 
say,  that  the  appellee  claimed  in  his  opposition,  to  be  placed  on 
the  tableau  for  the  whole  amount  of  his  debt,  not  knowing  then 
what  would  be  the  price  brought  by  the  slave,  who  was  to  be 
sold  a  few  days  after.  It  is  the  amount  claimed,  and  not  that 
allowed  by  the  judgment  below,  which  gives  us  jurisdiction. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Court  of  Probates  be  reversed,  so  far  as  it  relates  to  the  $53  86, 
allowed  to  the  opponent,  Chambers  ;  and  that  his  opposition  be 
dismissed,  with  costs  in  both  courts. 

EdeleUf  for  the  appellant. 

Hyams,  for  the  opponent. 
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Benjamin  L.  Oliver  and  others,  Heirs  of  Thomas  F.  Oliver, 
deceased,  v.  Archibald  P.  Williams. 

Where  the  plaintiflTia  a  petitory  action,  appeals  fhim  a  judgment  rendered  in  favor 
of  the  defendant,  third  persons  called  in  warranty,  must  be  cited  as  appellees,  or 
the  appeal  will  be  dismissed.  Per  Curiam :  One  who  asks  relief  at  onr  hands, 
must  bring  before  us  all  the  partiee  interested  in  maintaining  the  judgment  which 
he  seeks  to  hare  amended  or  rerersed. 

Appeal  from  the  District  Court  of  Rapides,  King^  J. 

/.  F.  Brent,  for  the  appellants. 

Dunbar  and  Hyams^  for  the  defendant. 

MoRPHY,  J.  In  this  case,  which  is  a  petitory  action,  in  which 
the  defendant  called  in  warranty  Horatio  S.  Sprigg  and 
Thomas  Hooper,  a  motion  was  made  to  dismiss  the  appeal,  on 
the  ground,  that  the  warrantors  have  not  been  made  parties,  and 
cited  to  appear  in  this  court.  This  motion  must  prevail.  We 
have  repeatedly  held,  that  the  party  who  seeks  relief  at  our  hands, 
must  bring  before  us  all  the  parties  to  the  judgment  which  he 
seeks  to  have  reversed  or  amended,  and  which  they  have  an  in- 
terest to  maintain.  5  Rob.  224.  3  Rob.  61.  12  La.  474.  We 
do  not  think  that  the  appellants'  counsel  can  obtain  any  relief 
under  the  act  of  the  20th  of  March,  1839,  to  which  he  has  called 
our  attention.  It  provides,  that  no  appeal  shall  be  dismissed 
on  account  of  any  irregularity  in  the  citation  or  service  thereof, 
whenever  such  irregularity  is  not  to  be  imputed  to  the  appellant. 
In  the  present  case,  no  citation  of  appeal  has  ever  issued,  nor  has 
any  ever  been  prayed  for,  as  to  the  warrantors.  The  petition  of 
appeal  asked  for  a  citation  only  as  to  the  defendant  Williams, 
and  the  appeal  bond  is  given  only  to  him.  But  even  were  we 
to  allow  time  to  cite  the  warrantors,  they  could  no  longer  be 
brought  in,  as  the  judgment  complained  of,  was  rendered  on  the 
29th  of  May,  1843  and  has  become  final  as  to  them.  14  La. 
293.     16  La.  60.    Code  of  Pract.  art.  593. 

Appeal  dismissed. 
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The  Commercial  Bank  op  Natchez,  for  the^  use  of  the  Me- 
chanics and  Traders  Bank  of  New  Orleans,  v.  Jes?se  Guice. 

Interro^raUmee  propoaaded  to  a  bank  as  a  party  to  an  action,  shonid  be  answered 
by  the  president  of  the  bank  ;  answers  by  the  cashier  alone,  are  insufficient. 

Appeal  by  defendant,  from  a  judgment  rendered  against  him 
by  the  District  Court  of  Concordia,  WUlson,  J. 

BuLLARD,  J.  The  plaintiffs  sue  to  recover,  for  the  use  of  the 
Mechanics  and  Traders  Bank  of  New  Orleans,  the  balance  due 
upon  a  promissory  note,  made  payable  at  their  banking  house  in 
Natchez. 

The  defendant  admits  his  signature,  but  avers  in  his  answer, 
that  the  only  value  received  for  said  note  was  post-notes  or  bills 
of  credit  of  the  Commercial  Bank,  payable  twelve  months  after 
date.  That  for  the  purpose  of  discharging  said  note,  he  deliv- 
ered to  the  plaintiffs  eighty-nine  bales  ofcotton,  of  suflScient  value 
to  discharge  said  note  and  interest ;  and  that  the  proceeds  would 
have  been  sufficient  to  pay  the  whole  amount,  had  it  not  been  for 
the  illegal  conduct  of  the  Bank,  in  forcing  a  sale  thereof.  He 
avers,  that  the  Bank  has  never  fairly  accounted  to  him  for  the 
proceeds  of  the  cotton,  and  that  the  contract  was  illegal  and  re- 
pugnant to  the  constitution  of  the  United  States,  the  laws  of  Mis- 
sissippi, and  the  charter  of  the  Bank. 

The  defendant  interrogated  the  plaintiffs  upon  facts  and  arti- 
cles, and  particularly,  whether  the  consideration  of  the  note  was 
not  a  loan  of  post-notes  as  alleged  in  the  answer.  These  inter- 
rogatories appear  to  have  been  answered  by  the  cashier  of  the 
Bank.  But  it  is  objected  that  they  ought  to  have  been  answered 
by  the  president,  and  that  they  should  be  taken  pro  confessis. 
We  are  not  prepared  to  say,  that  the  answer  by  the  cashier  is  re- 
gular ;  but  it  only  follows,  so  far  as  it  concerns  the  consideration 
of  the  note,  that  it  was  given  for  a  loan  of  post-notes,  and  the 
defendant  is  estopped  from  denying  that  fact,  by  alleging  it  in  his 
answer  as  the  ground  of  his  defence. 

The  record  contains  a  statute  of  the  state  of  Mississippi, 
which  authorizes  the  issuing  of  post-notes  by  the  banks  of  that 
State,  having  not  more  than  thirteen  months  to  run,  and  bearing 
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interest  to  be  expressed  on  their  face,  at  five  per  cent.  It  author- 
izes the  banks  to  loan  them  at  a  rate  of  interest  not  exceeding  nine 
per  cent^  and  the  act  declares,  "  that  no  set  off  shall  be  allowed, 
nor  shall  any  defence  be  made  of  any  failure  of  consideration,  or 
want  of  consideration  arising  between  the  parties  to  any  promis- 
sory note  which  may  be  discounted  at  any  of  said  banks,  and  for 
which  said  post-notes  shall  have  been  paid  out,  except  such  de- 
fence shall  show  such  note  void  in  its  inception ;  provided  how- 
ever, that  the  note  so  discounted  shall  be  expressly  payable  at  the 
bank,  discounting  the  same."  Howard  &  Hutchinson's  Laws  of 
Miss.  218. 

The  note  itself  shows  that  the  loan  was  an  advance  upon  cot- 
ton, and  there  is  a  credit  entered  upon  it  for  the  proceeds  of  cot- 
ton sold ;  but  if  the  answers  to  the  interrogatories  be  rejected, 
there  is  no  evidence  to  show  to  what  amount  the  defendant  is  en- 
titled as  a  credit,  or  that  he  ever  assented  to  the  credit  as  given 
on  the  note.  Being  of  opinion,  therefore,  that  the  court  erred  in 
admitting  the  answer  to  interrogatories  on  facts  and  articles 
sworn  to  by  the  cashier  alone,  and  there  being  no  sufficient  evi- 
dence without  legal  answers  thereto,  justice  requires,  that  the 
case  should  be  remanded  for  a  new  trial. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  the  verdict  be  set  aside,  and  thai 
the  case  be  remanded  for  a  new  trial,  with  directions  to  the  Judge 
not  to  admit  in  evidence  the  answers  to  interrogatories  on  facts 
and  articles  sworn  to  by  the  cashier  alone  -,  and  that  the  appel- 
lees pay  the  costs  of  this  appeal. 

F.  H.  and  T.  P.  Farrar,  for  the  plaintiffs. 

Prosti  for  the  appellant. 
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Charles  A.  Jacobs  v.  Archibald  P.  Williams. 

An  acknowledgment  of  the  debt  by  the  maker  of  a  note  does  not  interrnpt  pre8cri|N 
tion  as  to  the  endoner.  They  are  not  debtors  in  §olido  iu  the  meaning  of  arts. 
2092,  3517  of  the  Civil  Code,  which  declare  that  a  suit  brought  against  one  of 
the  debtors  inaolido,  or  his  acknowledgment  of  the  debt,  interrupts  prescription 
as  to  the  resL  Per  Curiam :  The  maker  and  endorser  do  not  bind  themselves 
at  the  same  time,  or  by  the  same  contract,  but  by  different  and  successive  con- 
tracts, without  any  privity  or  reciprocity.  Debtors  in  aolido  are,  among  them- 
selves, liable  each  only  for  his  portion  (C.  C.  2099) ;  if  one  pays  the  whole  debt, 
he  can  claim  from  each  of  the  rest  only  his  portion ;  and  if  one  be  insolvent,  his 
portion  must  be  divided  among  the  solvent  obligors.  C.  C.  2100.  Aliter,  as  to 
the  maker  and  endoiBers  of  a  note  or  bill ;  each  endorsement  is  a  distinct  con- 
tract ;  if  payment  be  made  by  the  maker,  or  first  endorser,  neither  can  claim  aoy 
thing  from  subsequent  endorsers ;  while,  if  it  be  the  last  endorser  who  pays,  he 
may  claim  the  whole  amount  from  any  previous  endorser  or  the  maker ;  and 
each  endorser  has  the  same  right  against  every  previous  endorser  and  the 
maker. 

An  accommodation  endorser  of  a  note  is  not  a  surety  in  the  meaning  of  art  35)8  of 
the  Civil  Code,  which  declares,  that  a  citation  served  on  the  principal  debtor,  or 
his  acknowledgment,  interrupts  prescription  as  to  the  surety.  Per  Curiam :  The 
suretyship  between  an  accommodation  endorser  and  the  maker  of  a  note,  exists 
only  as  between  themselves  ;  as  to  the  holder,  their  liability  depends  on  the  rules 
appIicaUe  to  negotiable  instruments  in  general. 

Appeal  from  the  District  Court  of  Rapides,  Campbell^  J. 

Breni  and  O.  N.  Ogden,  for  the  appellant. 

Dunbar,  Hyamsy  and  Elgee,  for  the  defendant. 

MoRPHY,  J.  This  action  is  brought  to  recover  a  balance  of 
$6807  40,  alleged  to  be  due  by  the  defendant  as  the  endorser  of 
a  protested  note  for  08922  83,  drawn  to  his  order,  by  James  D, 
Spurlock.  The  defence  set  up  is,  that  the  plaintiff,  having  ac- 
quired the  note  sued  on,  after  protest,  holds  it  subject  to  all  the 
equities  and  defences  that  might  have  been  set  up  against  the 
original  holders,  Lambeth  and  Thompson ;  that  the  latter,  long 
before  the  maturity  of  this  note,  and  for  a  valuable  consideration, 
gave  time  to  the  maker,  James  D.  Spurlock,  without  the  defend- 
ant's knowledge  and  consent,  whereby  he  was  discharged  from 
all  liability.  The  defendant  further  pleaded  the  prescription  of 
five  years.  There  was  a  judgment  below  in  his  favor,  and  the 
plaintiff  appealed. 
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The  defence  mainly  insisted  upon  in  this  court  is  that  of  pre- 
scription. .  The  note  sued  on  was  protested  on  the  18th  of  Janu- 
ary, 1836,  and  service  of  citation  in  this  suit,  was  made  on  the 
defendant  only  on  the  17th  of  April,  1841.  The  plaintiff's 
right  to  sue  is,  then,  clearly  harred,  unless,  as  is  contended  by 
his  counsel,  there  has  been  an  interruption  of  the  prescription. 
To  prove  such  interruption,  he  has  called  our  attention  to  sev- 
eral accounts  current  to  be  found  in  the  record,  between  Lam- 
beth and  Thompson,  and  the  maker,  James  D.  Spurlock.  In 
one  of  them,  which  was  approved  and  signed  by  the  latter  on 
the  27th  of  February,  1841,  a  credit  on  this  note  appears  to  have 
been  given  to  him  on  the  16th  of  March,  1840,  which  reduced 
the  debt  to  the  sum  now  claimed.  This  is  relied  on  as  proving  a 
payment  made  by  the  maker,  from  which  it  is  said  that  there 
results  such  an  acknowledgment  of  the  debt  as  interrupts  pre- 
scription, not  only  as  to  Spurlock,  but  also  as  to  the  defendant, 
who  is  bound,  in  solido,  with  him  as  endorser ;  and  we  have 
been  referred  to  those  articles  of  our  Code  which  provide,  that  a 
suit  brought  against  one  of  several  debtors  in  solido^  or  his  ac- 
knowledgment of  the  debt,  interrupts  prescription  as  to  all  of 
them.  Arts.  2092,  3517.  Admitting  that  the  consent  ^iven  by 
Spurlock  to  the  imputation  made  in  this  account  current  binds 
him,  and  must  operate  as  an  interruption  of  the  prescription 
which  was  running  on  this  note,  this  act  of  his  cannot  bar  the 
defendant's  right  to  set  up  this  plea,  unless  it  be  true  that  the 
maker  and  endorsers  of  a  note  are  debtors,  in  solido^  in  the  sense 
and  meaning  of  the  articles  of  the  Code  relied  on.  This,  we  are 
by  no  means  prepared  to  admit.  The  well  known  maxim  of  the 
civil  law,  a  persona  ad  personam  nonJU  interruptio  active  nee 
passive,  is  not  without  its  exceptions ;  but  such  exceptions  should 
not  be  extended  to  cases  not  coming  clearly  within  their  pur- 
view and  spirit.  One  of  the  several  classes  of  persons  whose 
acts  are  binding  on  each  other,  in  relation  to  prescription,  are 
debtors  in  solido ;  but  there  is  a  vast  difference  between  the 
solidarity  of  persons  who  bind  themselves,  in  solido,  under  the 
provisions  of  the  Code,  and  that  which  arises  under  the  commer- 
cial law  between  the  drawers  and  endorsers  of  notes  and  bills  of 
exchange.    We  understand  that  solidarity  exists  in  the  meaning 
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of  the  Code,  when  several  persons  bind  themselves  towards  an- 
other for  the  same  sum,  at  the  same  time,  and  in  the  same  con- 
tract ;  and  so  obligate  themselves,  that  each  may  be  compelled  to 
pay  the  whole  debt,  and  that  payment  made  by  one  of  them 
exonerates  the  others  towards  the  creditor;  and  the  obligation 
thus  contracted  is  one,  in  solido,  although  one  of  the  debtors  be 
obliged  differently  from  the  others  to  the  payment  of  one  and 
the  same  thing ;  as,  if  the  one  be  but  conditionally  bound,  while 
the  engagement  of  the  others  is  pure  and  simple,  or  if  the  one  is 
allowed  a  term  which  is  not  granted  to  the  others.  Civ.  Code, 
arts.  2072,  2077,  2086,  2087.  Such  were,  also,  the  requisites  of 
the  Roman  law  to  create  among  debtors  a  perfect  solidarity. 
6  Toullier,  No.  723.  2  Duranton  on  Obligations,  No.  547. 
Pothier  on  Oblig.  No.  263.  In  giving  his  views  as  to  the  reason 
why  the  Roman  law  gave  to  the  acknowledgment  of  one  of  sev- 
eral debtors  in  solido,  the  effect  of  interrupting  prescription  as 
to  the  others,  Toullier  says,  that  it  is  to  be  found  in  the  very 
nature  of  the  obligation,  and  is  clearly  deducible  from  the  law 
itself  of  Justinian,  which  declares,  that  it  is  just,  humanum,  that 
the  acknowledgment  of  a  debt  created  by  one  and  the  same 
contract,  uno  eodemque  contractu,  should  bind  equally  all  the 
debtors  to  pay  such  debt.  When,  says  this  author,  several  debt* 
ors  bind  themselves  for  the  same  debt,  in  the  same  contract,  they 
create  among  themselves  a  kind  of  partnership  as  regards  that 
debt ;  they  mutually  charge  each  other  by  a  tacit,  yet  real  proxy 
to  pay  it.  The  debtor,  then,  who  alone  pays  the  whole  debt, 
acts,  not  only  for  himself,  but  also  for  those  whose  share  he 
pays ;  and,  in  like  manner,  if  he  alone  acknowledge  the  debt,  he 
does  so,  not  only  in  his  own  name,  but  also  in  that  of  his  co- 
debtors,  by  virtue  of  their  tacit  proxy ;  and  the  interruption  of 
prescription  which  results  from  such  acknowledgment  must  exist 
and  have  its  effect  as  to  all  of  them.  6  Toullier,  No.  729.  Prom 
these  remarks  of  the  learned  jurist,  it  is  easy  to  perceive  how 
different  is  the  solidarity  which  exists  between  the  drawer  and 
endorsers  of  a  promissory  note,  and  how  inapplicable  to  them  are 
the  provisions  of  our  Code  in  relation  to  debtors  in  solido.  In- 
stead of  being  bound  in  the  same  contract  and  at  the  same  time, 
the  obligation  of  each  of  them  arises  from  different  and  succes- 
Vol.  XII.  24 


186  ALEXANDRIA, 


Jacobs  V.  Williams. 


sive  contracts,  without  any  privity  or  reciprocity  between  them. 
It  is  true,  that  when  the  note  is  protested,  and  the  several  en- 
dorsers are  duly  notified  of  such  protest,  they  become  each  bound 
for  the  whole  amount  of  the  note  towards  the  holder.    This  in- 
debtedness of  each  of  them  for  the  whole  debt  creates,  to  be  sure, 
a  kind  of  imperfect  solidarity  between  them,  but  it  is  not  that 
contemplated  by  the  Code.    The  obligation  contracted  in  solido^ 
says  art.  2099,  is,  of  right,  divided  amongst  the  debtors,  who, 
between   themselves,  are  liable  each  only  for  his  part  and  por- 
tion.   If  one  of  the  co-debtors,  in  solido,  pay  the  whole  debt,  he 
can  claim  from  the  others  no  more  than  the  part  and  portion  of 
each.    If  one  of  them  be  insolvent,  the  loss  occasioned  by  his 
insolvency  must  be  equally  shared  amongst  all  the  other  solvent 
co-debtors,  and   him  who  has  made  the  payment.    Art.  2100. 
From  ihese,  and  other  provisions  of  the  Code,  it  is  apparent 
that  the  rights  and  relative  position  of  debtors,  in  solido,  therein 
spoken  of,  are  widely  difierent  from  those  of  the  maker  and  en- 
dorsers of  a  promissory  note  or  bill  of  exchange.    Each  endorse- 
ment is  a  distinct  contract ;  it  is  a  transfer  of  the  amount  due  by 
the  maker,  for  which  each  endorser  or  transferror  becomes  suc- 
cessively bound  towards  the  holder,  if  duly  notified  of  the  ma- 
ker's default.    If  payment  is  made  by  the  maker,  or  the  first  en- 
dorser, they  have  nothing  to  claim  of  the  subsequent  parties  on 
the  note.    If  it  is  the  last  endorser  who  pays,  he  can  claim  the 
whole  amount  from  any  of  the  endorsers  before  him,  or  from 
the  maker ;  and  each  endorser  who  pays,  has  the  same  right 
against  every  previous  endorser,  and  so  on  to  the  maker.    It  is 
in  view  of  these  striking  difierences  between  the  debtors,  tw  ^o/irfo, 
as  known  to  the  civil  law,  and  the  drawer  and  endorsers  of  notes 
and  bills  of  exchange,  that  Duranton  expresses  the  ojnnion,  that 
the  rights  and  obligations  of  the  latter  are  not  to  be  governed 
wholly  by  the  principles  relative  to  obligations  in  solidoj  pro- 
perly speaking.    2  Duranton,  No.  563.     We,  therefore,  conclude, 
that  the  provisions  of  the  Code,  in  relation  to  the  interruption 
of  prescription,  as  regards  debtors  in  solidoj  do  not  apply  to  the 
drawer  and  endorsers  of  notes,  and  other  negotiable  instruments 
used  in  commerce.    The  conclusion  we  have  come  to  is  at  vari- 
ance with  the  decision  made  by  this  court  in  Attain  v.  Longer, 


OCTOBER,  1845.  187 


Slater  v.  The  Commercial  and  Rail  road  Bank  of  Vicksburg,  and  another. 

4  La.  160;  but,  from  the  best  consideration  we  have  been  able 
to  give  to  the  subject,  we  cannot  give  our  assent  to  the  doctrine 
therein  laid  down. 

But  it  has  been  contended  by  the  appellant's  counsel  that,  as 
it  appears  of  record  that  the  defendant  was  an  accommodation  en- 
dorser, he  should  be  viewed  in  the  light  of  a  surety,  and  that, 
according  to  art.  3518,  "a  citation  served  on  the  principal  debtor, 
or  his  acknowledgment,  interrupts  prescription  on  the  part  of  the 
surety."  In  the  cases  of  Nolte  ^  Co,  v.  Their  Creditors^  and 
of  Dorsey  4*  C5o-  v.  Their  Creditors^  to  which  we  have  been 
referred,  this  court  decided  only  on  the  rights  of  the  payee 
against  the  maker  on  accommodation  paper.  We  said,  that  the 
payee,  or  whoever  may  have  lent  his  name  to  the  maker  or 
drawer,  would  not  be  permitted  to  recover  from  either,  more  than 
he  had  paid ;  but  that,  as  to  all  other  parties  who  come  after  the 
payee  on  the  bill,  the  lex  mercatoria  was  to  apply,  and  to  govern 
their  rights  and  obligations.  The  suretyship  between  an  accom- 
modation endorser  and  the  maker  of  a  note  exists  only  as  be- 
tween themselves ;  with  respect  to  the  holder,  their  liability  must 
depend  on  the  rules  applicable  to  negotiable  instruments  in  gen- 
eral. The  holder  must,  therefore,  take  the  necessary  steps  to 
bind  them,  and  they  can  avail  themselves  of  any  defence  which 
might  belong  to  a  maker,  or  endorser,  on  business  paper.  5  Mart. 
N.  S.  196.  6  lb.  N.  S.  518.  7  lb.  N.  S.  9,  498.  4  La.  468. 
Bailey  on  Bills,  151. 

Judgment  affirmed. 


Charles  Slater  v.  The  Commercial  and  Railroad 
Bank  op  Vicksburg,  and  another. 

Where  the  jadge,  in  grantin|r  an  appeal,  whether  suspensive  or  devolutive,  omitdi 
to  state  at  the  foot  of  the  petition  praying  for  it,  the  amount  of  the  security  to 
be  given  by  the  appellant,  the  appeal  must  be  dismissed.    C.  P.  574, 575,  578. 

Appeal  from  the  District  Court  of  Ouachita,  Willson^  ], 
McOuire  and  /Jay,  for  the  plaintiff, 
Copley^  for  the  appellants. 
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MoRPHY,  J.  A  motion  to  dismiss  this  appeal  has  been  made 
on  the  ground,  that  the  order  of  the  Judge  granting  it  is  illegal 
and  void,  not  having  stated  the  amount  of  the  surety  to  be  given. 
The  order  is,  that  the  appeal  be  made  returnable  at  the  next  term 
of  the  Supreme  Court  at  Alexandria,  on  the  first  Monday  of  Oc- 
tober, 1844,  and  that  the  defendants  enter  into  bond  with  good 
and  sufficient  surety,  according  to  law.  The  appellant  gave  an 
appeal  bond  for  $200.  The  Code  of  Practice  requires  that  the 
Judge  in  granting  an  appeal,  shall  state  at  the  foot  of  the  petition 
of  appeal,  the  amount  of  the  surety  to  be  given  by  the  appellant, 
and  the  day  on  which  the  appeal  shall  be  returned.  Art.  674. 
This  the  Judge  is  bound  to  do  whether  the  appeal  be  a  suspen- 
sive or  a  devolutive  one.  Arts.  675,  578.  An  order  which  fixes 
no  amount  whatever  for  the  bond  to  be  given  by  the  appellant, 
cannot  be  the  basis  of  an  appeal,  under  the  foregoing  provision 
of  law.    5Mart.  N.S.238.    6Ib.  N.  S.  315.    10  La.  86. 

Appeal  dismissed. 


Bernard  Hemken  v.  Marie  Barbe  Ludewig,  Curatrix  of 
the  Vacant  Succession  of  Augustus  Ludewig,  deceased. 

Courts  of  probate  are  without  jurisdiction  of  an  action  against  a  curatrix  to  render 
her  personally  liable  for  the  debts  of  the  succession,  for  mal-administration  ;  or 
to  determine  whether  real  property,  which  she  has  not  included  in  the  inventory, 
but  claims  as  her  own,  belongs  tb  the  succession,  or  not.  Per  Curiam  :  It  is 
not  enough  to  allege  that  a  defendant  is  curatrix  of  an  estate,  to  give  jurisdiction 
to  the  probate  court  of  a  matter  not  in  itself  of  probate  jurisdiction.  Even  a  suit 
on  the  bond  of  a  curatrix  against  her  and  her  sureties  individually,  must  be 
brought  before  a  court  of  ordinary  jurisdiction,  nor  can  a  court  of  probate  inquire 
directly  into  the  title  to  real  estate. 

A  demand  that  an  executrix  be  ordered  to  account  and  file  a  tableau  of  distriba- 
tion,  cannot  be  cumulated,  in  an  action  before  a  probate  court,  with  &  de- 
mand  against  the  defendant  to  render  her  individually  liable  for  mal-administra- 
tion. The  demands  are  contrary  to  each  other,  and  cannot  be  prosecuted  to. 
gether ;  and  a  probate  court  is  without  jurisdiction  as  to  the  latter. 

Appeal  from  the  Court  of  Probates  of  Ouachita*  Lamy^  J. 


r 
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Simon,  J.  In  order  to  understand  the  bearing  of  the  plea  to 
the  jurisdiction  of  the  court,  a  quay  upon  which  the  defendant's 
counsel  has  insisted  before  us,  and  on  which,  we  think,  this  case 
must  be  disposed  of,  it  is  necessary  to  give  a  statement  of  the 
grounds  upon  which  this  action  is  based,  and  of  the  nature  of 
the  relief  which  was  sought  at  the  hands  of  the  court  from  whose 
judgment  said  defendant  has  appealed. 

The  plaintiff  represents  in  his  petition,  that  Ludewig  died 
intestate,  leaving  a  vacant  estate  which  was  opened  as  such,  and 
that  his  wtfcy  the  defendant^  who  renounced  the  marriage  com- 
munity y  was  appointed  curatrix  thereof.  That  the  petitioner  is 
a  creditor  of  said  estate  for  a  large  amount,  detailing  the  parti- 
culars of  his  claim,  a  considerable  portion  of  which  is  secured 
by  a  mortgage  on  certain  property  belonging  to  the  succession, 
a  statement  of  which  is  given  in  the  petition.  He  avers,  that 
the  said  property  was  brought  into  the  marriage  by  the  defen- 
dant, as  mentioned  in  her  marriage  contract  with  the  deceased, 
and  that  the  one-third  thereof  was  donated  by  her  to  her  hus- 
band, as  also  one-third  of  all  she  might  die  possessed  of.  That 
the  aforesaid  mortgage  was  given  on  the  whole  of  said  property, 
with  all  the  rights  the  deceased  had  acquired  therein,  together 
with  other  property  which  he  had  purchased  during  the  mar- 
riage. Tiiat  during  the  marriage,  valuable  improvements  were 
put  upon  the  mortgaged  land,  whereby  its  value  was  increased 
to  a  large  amount ;  and  that  other  property  having  been  inher- 
ited by  the  defendant  during  the  marriage,  one-third  thereof,  as 
also  of  the  children  of  her  slaves,  belonged  to  the  deceased. 

He  further  states,  that  the  defendant  has  failed  to  have  a  le- 
gal inventory  made  of  the  estate  as  curatrix,  having  given  in 
only  a  small  portion  thereof,  and  refusing  to  give  in  the  larger 
part,  whereby  the  estate  has  been  appraised  at  one-fourth  of  its 
value.  That  she  incorrectly  declared  the  quantity  of  the  crop 
on  handy  &c.,  so  that  the  land,  slaves,  and  personal  property  not 
being  specified  or  identified  by  the  inventory,  a  large  portion 
thereof  was  concealed  and  converted  to  her  own  use,  whereby 
she  is  liable  to  pay  the  whole  of  the  debts  of  her  deceased  hus- 
bandy  and  not  entitled  to  avail  herself  of  her  renunciation  of 
the  community.    That  she  has  further  neglected  her  duty  as 
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curatrix,  never  filed  any  tableau  of  distribution,  has  not  caused 
the  effects  to  be  sold  to  pay  the  debts,  (fee. 

He  therefore  prays,  that  the  defendant  be  compelled  to  pay 
the  debts  of  the  estate  ;  that  a  true  inventory  thereof  be  made ; 
that  the  donated  property  be  decreed  to  belong  thereto ;  that  she 
file  a  tableau  of  distribution,  on  which  he  claims  to  be  placed  as 
a  mortgage  creditor ;  that  her  renunciation  be  considered  null 
and  void;  that  judgment  be  rendered  against  her  tor  account  for 
the  estate  and  pay  the  debts  thereof ;  or,  in  default  of  complying 
with  the  legal  requisites,  that  she  be  bound  to  pay  said  debts  out 
of  her  individual  property  ;  and  that  the  increased  value  added 
to  her  land  be  ascertained,  and  she  decreed  to  pay  the  amount 
thereof  to  the  creditors,  &c. 

The  defendant,  in  her  answer,  pleads  first,  that  the  Court  of  Pro- 
bates is  without  jurisdiction,  and  cannot  take  cognizance  of  the 
plaintiff's  demand.  She  further  avers,  that  the  donation  alluded 
to  in  the  petition  has  no  legal  force  or  existence ;  that  the  pro- 
perty said  to  have  been  donated  by  her  to  her  husband,  belongs 
to  her ;  and  she  proceeds  to  set  up  and  detail  her  rights  against 
the  estate  of  her  husband,  secured  by  legal  mortgage  on  the  pro- 
perty belonging  thereto ;  and  she  prays  to  be  quieted  in  her  pos- 
session of  her  property;  that  the  plaintiff's  demand  be  rejected, 
and  that  her  rights  against  the  succession  be  recognized,  <kc. 

Under  these  pleadings,  the  Judge,  a  quo,  considered  himself 
authorized  to  investigate  the  matters  in  controversy,  declared  the 
donation  valid,  liquidated  the  rights  of  the  defendant  against  the 
estate  of  her  husband,  reserving  to  both  parties  the  right  to  class 
their  debts  in  an  action  contradictorily  with  all  the  creditors  of 
the  estate,  and  reserving  all  the  rights  of  the  plaintiff  against  de- 
fendant for  her  personal  liability  to  his  demands. 

The  object  of  this  action  appears  to  be  twofold :  1.  It  is  an . 
attempt  to  render  the  defendant  liable,  personally,  to  pay  the 
debts  of  the  estate,  and  particularly  that  due  to  the  plaintiff;  and 
2.  To  compel  her,  in  the  mean  time,  as  curatrix,  to  render  an 
account  of  the  estate,  and  to  file  a  tableau  of  distribution.  Two 
questions  arise: 

1.  Is  the  object  of  the  first  branch  of  the  case,  within  the  juris- 
diction of  the  Probate  Court  ? 
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2.  Is  not  the  second  branch  necessarily  unconnected  with  the 
other  in  the  present  suit,  though  it  is  not  declared  upon  as  a  dis- 
tinct ground  of  action ;  and  can  it  be  consistently  carried  on  with 
the  demand  against  the  defendant  personally  ?  Does  not  the  one 
exclude  the  other? 

I.  It  is  clear  the  Court  of  Probates  \vas  without  jurisdiction  to 
decide  on  the  matters  set  out  in  the  plaintiff's  petition,  in  rela- 
tion to  the  defendant's  personal  liability.  It  is  true,  she  is  sued 
as  curcUriXy  but  one  of  the  principal  grounds  alleged  against 
her,  from  which  she  is  said  to  have  incurred  a  personal  responsi- 
bility is,  that  she  has  concealed  pnyperty  belonging  to  the  estate^ 
and  has  converted  it  to  her  own  use^  whereby  she  has  lost  the 
benefit  of  her  renunciation,  and  has  become  liable  personally 
to  pay  the  debts  of  her  husband.  The  main  object  of  the  suit  is  to 
obtain  judgment  against  her  individually,  and  such  was  virtu- 
ally the  judgment  appealed  from.  It  is  not  pretended  that  the 
property  which  she  failed  to  include  in  the  inventory,  is  in  her 
possession  as  curatrix,  but  that  she  claims  the  same  as  her  own, 
and  refuses  to  give  it  up.  Hence  necessarily  grows  out  a  ques- 
tion of  title,  which  is  not  presented  here  collaterally,  but  directly ; 
since  the  issue  to  the  plaintiff's  demand  against  her  personally, 
must  be,  and  is  actually,  that  the  property  by  her  kept  in  her 
possession,  belongs  to  herself  and  not  to  the  estate,  whereby  she 
cannot  be  made  liable  personally  to  pay  the  amount  due  to  the 
plaintiff  by  the  succession.  It  is  well  settled,  that  Courts  of  Pro- 
bate have  no  jurisdiction  of  a  claim  against  an  administrator 
personally,  for  maladministration ;  (5  Mart..  N.  S.  217.  1  La. 
65.  6  La.  451.  10  lb.  427  ;)  that  they  cannot  take  cognizance 
of  a  suit  brought  against  a  surviving  wife  to  annul  her  renunci- 
ation of  the  community,  and  make  her  liable  personally  to  pay 
the  debts  thereof;  that  even  a  suit  on  the  bond  of  a  curatrix 
against  her  and  her  sureties,  to  recover  against  them  individu- 
ally,  must  be  instituted  in  the  courts  of  ordinary  jurisdiction  ;  (16 
La.  238  ;)  and  that  the  Court  of  Probates  cannot  inquire  directly 
into  th^  title  of  real  estate,  though  there  are  cases  in  which  it 
may  be  done  incidentally.  It  is  not  enough  to  allege,  that  a  de- 
fendant is  curatrix  of  an  estate,  to  give  jurisdiction  to  the  Court 
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of  Probates  of  a  subject  matter  not  in  itself  of  probate  jurisdic- 
tion.   7  La.  378.     11  lb.  21,  388.     14  La.  177. 

TI.  This  second  branch  of  the  case  appears  in  the  petition  to 
be  the  consequence  of  the  other ;  that  is  to  say,  the  plaintiff  seeks 
to  compel  the  defendant  to  render  an  account  of  the  estate,  in 
case  he  does  not  succeed  in  making  her  personally  liable.  But 
it  is  clearly  a  distinct  ground  of  action,  and  had  it  stood  alone 
against  said  defendant  as  curairix,  there  is  no  doubt  that  the 
Court  of  Probates  would  have  had  jurisdiction  to  take  cognizance 
of  it,  and  render  a  judgment  on  this  object  of  the  plaintiff's  de* 
mand.  But  the  demand  against  the  defendant  as  curatrix^  is 
inconsistent  with  the  action  against  her  individually ;  one  neces- 
sarily precludes  the  other ;  they  cannot  be  exercised  together ;  for 
if  she  be  bound  personally^  there  is  no  object  in  asking  her  to 
render  an  account  as  curatrix  ;  and  if  she  is  ordered  to  render 
an  account  as  curatrix^  this  cannot  be  under  the  allegations  of 
the  petition,  but  the  consequence  of  the  claims  against  her  indi- 
vidually being  defeated.  Art.  149  of  the  Code  of  Practice  says^ 
that  the  plaintiff  is  not  allowed  to  cumulate  several  demands  in 
the  same  action,  when  one  of  them  is  contrary  to,  or  precludes, 
the  other.  Different  causes  of  action  cannot  be  cumulated  against 
the  same  defendant.  6  Mart.  N.  S.  392.  2  lb.  N.  S.  323.  A 
similar  question  having  been  presented  to  our  solution  in  the  case 
of  Blake  v.  His  Creditors,  (6  Rob.  626,)  we  there  expressed  our 
opinion,  that  it  was  clearly  irregular;  that  the  two  demands 
could  not  be  prosecuted  together ;  and  that  it  is  the  duty  of  the 
plaintiff  to  select  and  point  out  the  action  upon  which  be  relies 
in  the  enforcement  of  his  rights.  Here,  the  plaintiff  has  not 
made  any  such  selection  ;  he  has  not  abandoned  any  of  bis 
grounds  of  action  ;  one  was  within  the  jurisdiction  of  the  Pro- 
bate Court,  and  the  other  was  not ;  the  court,  a  qua,  however, 
appears  to  have  acted  upon  both,  though  no  judgment  was  pro- 
nounced upon  the  main  one ;  and  we  think,  that  as  it  stands,  the 
case  could  not  be  acted  upon  in  the  lower  court,  and  that  it  must 
be  dismissed.    4  Mart.  N.  S.  360.    7  lb.  N.  S.  400. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Probate  Court  be  avoided  and  reversed ;  and  that  the  present 
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silit  be  dismissed  at  the  costs  of  the  plaintiff  and  appellee  in  both 
courts. 

McGhnrCy  for  the  plaintiff. 

Copley  and  Garrett,  for  the  appellant. 


Alfred  J.  Lowrt  r.  The  Commercial  and  Railroad 
Bank  of  Yicksburg. 

Where  a  creditor  accepts  from  the  assigneeB  of  the  baok  a  certificate,  recognizing 
him  as  a  creditor  for  the  amonnt  of  the  certificate,  and  declaring  him  or  bis  as- 
sigBS  entitled  to  the  benefit  of  the  assignment,  and  to  a  pro  rata  proportion  of 
any  dividends  which  may  be  declared,  his  transferree  cannot  dispute  the  validity 
of  the  assignment  Per  Curiam :  By  surrendering  to  the  assignees  the  original 
evidence  of  his  claim,  and  accepting  the  certificate,  the  creditor  acceded  to  the 
conditions  of  the  assignment  itself. 

Appeal  from  the  District  Court  of  Madison,  Curry,  J. 

Shannon,  for  the  appellant. 

Bemiss  and  Snyder,  for  the  defendants. 

BuLLARD,  J.  The  plaintiff  alleges,  that  the  Commercial  Rail- 
road Bank  of  Ticksburg  is  indebted  to  him  in  the  sum  $16,216, 
with  interest  at  eight  per  cent,  as  evidenced  by  a  certificate  of 
which  be  is  holder  by  assignment  from  W.  Laughlin,  by  which 
the  said  Bank,  through  their  agents  signing  as  assignees,  acknow- 
ledge that  they  are  indebted  to  W.  Laughlin  in  that  amount.  He 
alleges,  that  the  assignment  from  the  Bank  to  said  assignees  is 
void,  and  demands  judgment  against  the  corporation. 

The  instrument  upon  which  the  action  is  brought,  is  a  certifi- 
cate signed  by  Bodley  and  Robins,  as  general  assignees  of  the 
Bank,  to  the  effect  that  Laughlin  had  filed  his  claim  against  the 
Commercial  and  Railroad  Bank  of  Yicksburg  to  the  amount 
above  stated,  on  which  he,  his  representatives  or  assigns,  are  en- 
titled to  the  benefit  of  said  assignment,  and  to  a  ratable  portion 
of  the  dividends  which  may  be  declared  in  pursuance  of  said 
deed,  said  dividend  to  be  payable  on  the  production  of  this  certifi- 
cate, and  receipt  endorsed  thereon. 

The  {daintiff 's  assignor,  by  surrendering  to  the  assignees  the 
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original  evidence  of  his  claim,  and  accepting  this  certificate, 
clearly  acceded  to  the  conditions  of  the  assignment  itself,  and 
cannot  now  claim  contrary  to  the  tenor  of  the  certificate.  The 
court  did  not  err  in  giving  judgment  in  favor  of  the  defendants. 

Judgment  affirmed. 


jjgr  iM  Zenon  St.  Romain  v,  Royall  Robeson. 

12r    194  All  exceptions  to  fonn  are  considered  as  waived  where  the  parties  proceed  to  trial 

..^_j  on  the  meritSi  without  requiring  any  decision  on  the  exceptions. 

Where  a  party  has  moved  for  the  homologation  of  the  report  of  auditors  after  being 
amended  in  certain  particulars,  he  will  be  thereby  precluded  from  requiring  any 
other  amendments. 

Action  by.  plaintiff*  for  the  settlement  of  a  particular  partnership,  praying  for  a  se- 
questration of  the  partnership  property,  the  liquidation  of  the  partnership  affairs, 
a  division  of  the  profits,  and  the  sale  of  the  property.  There  was  a  judgment 
declaring  plaintiff*  in  debt  to  defendant  in  a  certain  sum,  to  be  paid  out  of  plain- 
tiff's share  of  the  proceeds  of  the  sale  of  the  partnership  effects,  which  were  or- 
dered to  be  equally  divided  between  the  parties.  Heldf  that  costs  are  incidental 
to  a  judgment,  and  that  plaintiff,  having  failed  to  recover,  must  pay  all  the  costs 
of  the  proceedings. 

Appeal  from  the  District  Court  of  Avoyelles,  Bayce,  J. 

Simon,  J.  The  controversy  in  this  suit  grows  out  of  a  certain 
partnership,  alleged  in  the  petition  to  have  been  contracted  be- 
tween the  parties,  for  ihe  purpose  of  shipping  and  carrying  freight 
on  board  of  a  horse-boat  belonging  to  the  concern,  and  navigat- 
ing the  said  boat  on  the  bayous  De  Glaize  and  Rouge,  in  the  pa- 
rish of  Avoyelles.  The  plaintiff  avers,  that  one-half  of  the  boat 
was  purchased  by  him  from  the  defendant  under  their  partner- 
ship contract ;  that  said  boat  commenced  carrying  cotton  from  said 
bayous,  the  profits  to  be  equally  divided  between  the  parties;  that 
those  profits  have  amounted  to  $500,  which  are  in  the  hands  of 
the  defendant ;  and  that  said  defendant  has  had  the  boai  engaged 
in  his  own  private  business  for  the  space  of  two  weeks,  for  which 
he  owes  him,  plaintifi*,  the  sum  of  $150.  Ho  further  states,  that 
as  said  defendant  refuses  to  settle  the  partnership  accounts,  and 
to  pay  him  his  half  of  the  profits,  and  to  employ  the  boat  for  the 
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purposes  intended  by  the  contract,  he  is  unwilling  to  continue 
the  partnership.  He  prays,  that  the  boat,  horses,  and  all  partner- 
ship effects  be  sold ;  that  a  partition  thereof  be  made ;  that  the 
boat,  horses,  &c.  be  sequestered ;  that  the  partnership  affairs  be 
liquidated,  the  profits  divided,  and  that  he  have  judgment  against 
the  defendant  for  one-half  of  such  profits  as  may  have  been 
made,  &c. 

The  defendant  first  filed  his  exceptions  to  the  sequestration, 
praying  that  it  be  set  aside ;  but  those  exceptions  do  not  appear 
to  have  ever  been  acted  on  by  the  lower  court.  He  afterwards 
filed  his  answer,  in  which  he  sets  up  divers  matters  relative  to  the 
partnership ;  alleges  that  the  plaintiff  never  paid  the  amount  of 
his  purchase  of  one-half  of  the  boat,  &c. ;  that  he  failed  to  furnish 
500  bales  of  cotton  for  freight  according  to  his  contract,  and  only 
furnished  222  bales  ;  and  that  the  plaintiff  is  indebted  to  him  in 
the  several  sums  charged  in  divers  accounts  annexed  to  his 
answer,  from  which  there  results  in  his.  defendant's,  favor  a  ba- 
lance of  at  least  $500,  for  which  he  prays  for  judgment,  as  also 
for  $1000  damages,  for  the  wrongful  suing  out  of  the  writ  of  se- 
questration, which  has  been  the  cause  of  much  deterioration  of 
the  boat,  horses,  d&c.  \ 

The  accounts  standing  between  the  parties  were  submitted  to 
auditors,  who  investigated  the  matters  in  dispute  between  them, 
and  made  a  report  to  the  court,  from  which  ic  resulted,  that  the 
plaintiff  remained  indebted  to  the  defendant  in  the  sum  of  $87 
09.  A  rule  to  show  cause  why  it  should  not  be  homologated, 
with  some  exceptions,  was  taken  by  the  defendant ;  and,  notwith- 
standing the  opposition  of  the  plaintiff,  said  report  was  homolo- 
gated, and  became  the  judgment  of  the  court,  a  qua,  from  which 
said  defendant  has  appealed. 

It  has  been  insisted  before  us  by  the  defendant's  counsel,  that 
his  exceptions  to  the  sequestration,  and  his  motion  to  have  it  set 
aside,  should  be  sustained,  on  the  grounds  on  file;  but  nothing 
in  the  record  shows,  that  they  were  ever  acted  upon  in  the  infe- 
rior court.  On  the  contrary,  the  defendant  having  filed  his  an- 
swer three  days  after  the  exceptions  were  on  file,  the  case,  at  the 
same  term  and  on  the  same  day,  was  submitted  to  auditors,  who 
acted  upon  it,  and  made  their  report  at  the  ensuing  session ;  where- 
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upon,  the  court  rendered  the  judgment  appealed  from,  without 
making,  in  the  said  judgment,  any  allusion  to  the  sequestrationi 
except  ordering  the  costs  thereof  to  be  paid  by  the  defendant ;  and 
saying,  that  the  property  sequestered  having  been  sold,  the  pro- 
ceeds should  be  divided  between  the  parties.  It  is  well  settled, 
that  all  exceptions  to  form  will  be  considered  as  waived,  if  the 
parties  proceed  to  trial  on  the  merits,  without  requiring  a  decision 
on  the  exceptions.  4  La.  482.  Here,  it  does  not  appear  that  any 
action  or  decision  of  the  court  below  was  ever  required  on  the  ex- 
ceptions. 

On  the  merits,  the  appellant's  counsel  has  called  our  attention 
to  divers  objections  which  he  makes  to  the  report  of  the  auditors, 
for  the  purpose  of  showing  that  he  was  not  allowed  the  amount 
to  which  he  was  entitled,  and  that  he  was  made  liable  for  sums 
which  he  did  not  owe ;  but  as  the  rule  to  show  cause  why  said 
report  should  not  be  confirmed,  was  moved  for  by  him  below, 
and  as  he  only  excepted  from  the  confirmation,  two  items,  to  wit, 
one  of  $65  22  for  the  use  of  the  boat  and  horses  for  fifteen  days, 
and  another  of  $143  due  by  Brooks  ic  Walker  to  the  firm,  the 
same  not  having  been  received  by  him,  we  think  that  his  prayer, 
that  said  report  be  amended  only  in  this  respect,  precludes  him 
from  setting  up  any  further  opposition  to  it,  and  from  requiring 
any  other  amendment. 

As  the  appellee  has  not  asked,  that  the  judgment  appealed  from 
be  amended  in  his  favor,  we  must  presume  that  he  is  satisfied 
with  it. 

The  sum  of  $65  22,  however,  appears  to  us  to  have  been  im- 
properly allowed  to  the  plaintiff  by  the  auditors ;  the  boat  was 
out  of  employment,  owing  to  the  plaintiff's  having  neglected  to 
furnish  cotton  for  freight  according  to  contract ;  and  the  evidence 
furnishes  no  proof  of  the  value  of  the  hire  of  said  boat.  It 
seems  also,  that  the  plaintiff  consented  to  the  defendant's  using 
the  boat. 

With  regard  to  the  charge  of  $143,  it  does  not  exist  in  the  re- 
port, and  there  is  no  occasion  for  any  amendment  in  this  respect. 

We  think  also,  that  the  comrt,  a  qua^  erred,  in  condemning  the 
defendant  to  pay  all  the  sequestration  costs,  and  one-half  of  the 
costs  of  the  suit.     The  plaintiff  had  not  only  failed  to  pay  any 
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part  of  the  purchase  mouey  for  his  half  of  the  boat,  but  was  in 
debt  to  the  defendant ;  he  had  no  claim  to  set  up  against  the  lat- 
ter ;  and  the  evidence  shows,  that  the  sequestration  was  unneces- 
sary. It  is  well  settled,  that  costs  are  incidental  and  accessary  to 
a  judgment,  and  cannot  be  allowed  to  a  defendant  against  whom 
recovery  is  had.  2  Mart.  312.  11  lb.  658.  17  La.  269.  Code 
of  Pract.  arts.  157,  649,  650,  651. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appeal- 
ed from  be  so  modified  and  amended,  that  instead  of  the  amount 
allowed  therein  to  the  defendant,  the  latter  do  recover  of  the 
plaintiff  the  sum  of  one  hundred  and  fifty-two  dollars  and  thirty- 
one  cents;  and  that  said  plaintiff  pay  all  the  expenses  and  costs 
of  the  sequestration  by  him  sued  out,  and  the  costs  of  this  suit  in 
both  courts ;  and  it  is  further  ordered  and  decreed,  that  said  judg- 
men  be  affirmed  in  all  other  respects. 

Cushman  and  Waddillj  for  the  plaintiff. 

Edelertj  for  the  appellant. 
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Successions  of  Samuel,  and  Elizabeth  Floyd — William    |^'  i^ 
Briscob,  Appellant.  ^ 

Where  one,  who  claims  to  be  the  creditor  of  a  Bucceawon  for  the  amoant  of  an  open 
aoconnt,  in  which  he  charges  the  estate  with  the  amount  of  a  draft  drawn  by 
the  deceased  and  accepted  by  him,  and  with  a  commission  for  accepting  it,  nei- 
ther prodaces  the  draft  nor  accounts  for  it,  nor  shows  that  it  was  paid  by  him,  hb 
claim  mnst  be  rejected. 

One  not  shown  to  be  a  creditor  of  a  succession  cannot  oppose  the  allowance  of 
claims  set  up  by  others. 

Appeal  from  the  Court  of  Probates  of  Madison,  Datpnes^  J. 

Dunlap  and  Snifder^  for  the  appellant. 

Amonett^  contra. 

BuLLARD,  J.  Briscoe,  as  assignee  of  Bogart  &  Hoopes,  is  ap- 
pellant from  a  judgment  of  the  Court  of  Probates  of  the  parish  of 
Madison,  which  rejected  his  claim  against  the  estate  of  S.  and  E. 
Floyd,  as  it  was  placed  on  the  tableau  by  the  curator.  It  was 
opposed  by  several  creditors ;  and  there  were  other  oppositions 
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upon  which  the  court  below  pronounced,  but  which  we  cannot 
notice,  inasmuch  as  Briscoe  is  the  only  appellant,  and  no  other 
party  prays  for  any  amendment  of  the  judgment  in  his  favor. 

The  claim  of  Bogart  <fc  Hoopes  is  in  the  form  of  an  open  ac- 
count, under  date  of  November,  1835,  in  which  Floyd  is  charged 
with  their  acceptance  of  his  draft  on  them,  of  the  6th  of  Novem- 
ber, at  fourteen  months,  for  $4518  51,  and  commissions  for  ac- 
ceptance of  the  same  $112  95  ;  total,  $4631  46.  The  draft  is  nei- 
ther produced  nor  accounted  for,  and  there  is  no  evidence  that  it 
was  ever  taken  up  by  the  acceptors.  The  court  did  not  err, 
therefore,  in  rejecting  the  claim  upon  the  merits. 

Briscoe,  not  being  a  creditor,  had  no  right  to  make  opposition 
to  any  other  claims. 

Judgment  affirmed. 


John  R.  Marshall  v.  The  Grand  Gulf  Railroad  and 
Banking  Company. 

The  statute  of  Miasisdippi  of  21  February,  1840,  which  prohibits  (s.  7)  the  baulu 
of  that  State  from  transferring,  by  endorsement  or  otherwise,  any  note,  bill  re- 
ceivable, or  other  evidence  of  debt,  renders  any  general  assignment  by  a  bank, 
80  far  as  such  choBea  in  action  are  concerned,  illegal.  Per  Curiam  :  The  re- 
medy would  not  have  been  co-extensive  with  the  evil,  if,  while  the  assignment 
of  a  particular  chote  in  action  was  forbidden,  a  bank  could  make  a  general  as- 
signment of  all  such  property  possessed  by  it. 

PlaintiflT  having  sued  defendants,  a  banking  company,  on  notes  issued  by  them, 
certain  persons  intervened,  alleging  that  defendants  had  assigned  to  them  their 
whole  properly  for  the  benefit  of  their  creditors  ;  and  plaintiff,  in  answer  to  the 
petition  of  intervention,  averred  that  the  assignment  was  illegal.  The  interve- 
nors  having  pleaded  the  prescription  of  one  year'  against  revocatory  actions : 
Held,  that  the  assignees,  by  seeking  to  avail  themselves  of  the  assignment  by  way 
of  intervention,  became  thereby  plaintiffs  or  actors,  and  that  the  illegallity  being 
set  up  by  way  of  exception,  prescription  cannot  be  pleaded,  under  the  rule  QutB 
temporalia,  &c. 

Though  a  direct  action  to  annul  a  contract  be  prescribed,  its  nullity  may  be  pleaded 
by  the  party  against  whom  it  is  sought  to  be  enforced,  at  any  time,  by  way  of 
exception. 

The  illegallity  of  an  assignment  made  by  a  bank  in  the  State  of  Mississippi,  in  vio- 
lation of  the  seventh  section  of  the  statute  of  21  February,  1840,  prohibiting  the 
transfer  of  any  note,  bill,  or  other  evidence  of  debt,  may  be  set  up  by  a  creditor 
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of  the  bank  who  has  attached  its  property,  where  the  assignment  is  pleaded  as  a 
means  of  defeating  the  attachment.  The  provision  of  that  section,  that  any  ac- 
tion on  a  bill,  note,  or  other  evidence  of  debt,  so  transferred,  shall  abate  on  the 
plea  of  the  defendant,  does  not  restrict  to  a  debtor  of  the  bank  the  right  to  plead 
the  illegality  of  sach  a  transfer. 

Appeal  from  the  District  Court  of  Madison,  Willson,  3. 

Snyder^  Dunlap  and  Amonetty  for  the  plaintiff. 

H.  H.  Strawbridge,  Dunbar,  Hyams  and  Elgee,  for  the  ap- 
pellants. 

BuLLARD,  J.  The  plaintiff  sues  to  recover  $4395,  the  amount 
of  a  number  of  bank  notes  issued  by  the  defendants,  an  incorpo- 
rated bank  of  the  state  of  Mississippi.  The  suit  commenced  by 
attachment,  but  the  defendants  appeared  by  counsel,  and  answered 
by  a  general  denial,  and  by  averring,  that  none  of  their  property 
had  been  attached. 

Thereupon  Ingraham  &  Reed,  residing  in  the  state  of  Mis- 
sissippi, intervened,  and  alleged  in  their  petition  that,  by  an  act 
duly  executed  in  that  state,  in  the  month  of  February,  1842,  and 
by  subsequent  acts,  the  defendants  conveyed  and  transferred  to 
them  as  assignees,  for  the  use  and  benefit  of  all  the  creditors  of 
said  defendants,  their  whole  property,  including  that  attached  in 
this  case,  all  which,  before  the  institution  of  this  suit,  was  deli- 
vered to  them,  as  the  plaintiff  and  the  garnishees  were  well  in- 
formed. They,  therefore,  oppose  the  plaintiff's  demand,  and  claim 
the  property  attached. 

The  plaintiff  answered  the  petition  of  intervention,  by  deny- 
ing generally  the  allegations  therein,  and  then  avers,  that  by  the 
law  of  the  state  of  Mississippi,  where  the  Bank  was  chartered 
and  is  located,  all  banks  are  by  law  prohibited  from  assigning 
any  evidence  of  indebtedness ;  and  he  denies  that  the  interve- 
nors  have,  by  virtue  of  the  assignment  made  to  them,  any  inte- 
lest  or  title  to,  or  in  the  property  in  dispute  in  this  suit.  He 
avers,  that  the  assignment  is  illegal,  void  and  made  in  bad  faith  on 
the  part  of  the  Bank,  for  the  purpose  of  defrauding  a  portion  of 
their  creditors  and  of  favoring  others. 

The  deed  of  assignment  purports  to  convey,  transfer,  set  over, 
and  assign  to  the  intervenors,  all  the  properly,  rights  and  credits 
whatever  belonging  to  the  corporation,  except  certain  notes  and 
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bills  set  forth  in  a  schedule,  amounting  to  about  $4400,  which 
are  reserved.  The  assignment  is  believed  to  be  in  the  usual 
form,  and  for  the  uses  and  trusts  set  forth  in  the  petition  of  inter- 
vention. 

It  is  contended,  that  this  assignment  is  void  on  two  grounds : 
first^i  because  by  a  statute  of  the  state  of  Mississippi,  passed  in 
1S40,  which  we  had  occasion  to  consider  in  the  case  of  Hyde  and 
another  v.  The  Planters  Bank  of  Mississippi,  decided  in  July, 
1844,  (8  Robinson,)  and  again  at  the  present  term,  in  the  case  of 
Willia9ns  v.  The  Planters  Bank  of  Mississippi  and  others^ 
ante,  p.  125,  the  banks  of  that  state  are  forbidden  to  transfer 
and  assign  their  notes,  bills,  or  other  evidences  of  debt ;  and  se- 
condly, because  it  gives  illegal  preferences,  and  is  in  fraud  of  the 
rights  of  creditors.  We  shall  consider  the  question  only  under 
the  first  aspect  here  presented,  to  wit,  whether  the  act  of  1840 
prohibits  a  general  assignment  by  a  bank,  so  far  at  least  as  con- 
cerns its  chose  in  action. 

We  are  not  aware,  that  the  courts  of  our  sister  and  neighbor- 
ing state  have  pronounced  upon  this  question.  We  are,  therc- 
f(^e,  left  without  their  aid,  in  deciding  upon  the  extent  to  which 
the  act  alluded  to,  takes  away  the  right  of  banking  corporations 
to  make  a  general  assignment.  In  order  to  come  to  a  conclusion 
satisfactory  to  our  own  minds  upon  this  point,  it  is  proper  to  con- 
sider together  the  law  of  that  state,  applicable  it  is  believed,  to  all 
banking  corporations,  and  which  has  been  incorporated  into  the 
amendment  of  the  charter  of  the  Bank  now  before  us,  that  they 
shall  at  all  times,  be  obligated  to  redeem  their  notes  in  specie  and 
receive  them  in  payment  of  all  demands,  and  that  which  absolutely 
forbids  them  to  assign  and  transfer  their  notes,  or  other  evidences 
of  debts  due  to  them,  passed  since  the  general  discomfiture  of 
those  institutions.  When  viewed  together,  these  positive  provi- 
sions of  law  clearly  indicate  the  policy  of  the  state  to  be,  to  mo- 
dify, so  far  as  it  relates  to  banks,  the  general  rule  of  law  that  the 
assignee  takes  the  debtor  credit  transferred,  subject  to  any  equity 
which  existed  previous  to  notice  of  such  assignment.  Those 
institutions  had  flooded  the  country  with  paper  money,  which 
they  were  no  longer  able  to  redeem,  and  if  permitted  to  transfer, 
or  assign  their  port-folios,  so  as  to  enable  their  assignee  to  reco- 
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ver  and  be  paid  ia  gold  and  silver,  unless  the  debtor  could  show 
that  he  had  the  notes  of  the  bank,  so  assigning  before  notice  ac- 
cording to  the  general  rule,  it  would  have  entailed  great  losses 
on  the  people,  and  at  the  same  time  have  enabled  the  banks,  to 
pay  their  depositors,  or  other  favored  creditors,  in  preference  to 

I  their  circulation.    The  remedy  would  not  have  been  co-extensive 

with  the  mischief,  if,  while  the  assignment  of  a  particular  chase 
in  €uUian  was  forbidden,  it  had  been  permitted  to  make  a  general 
assignment  of  all  it  possessed  of  that  species  of  property.  The 
right  to  make  such  general  assignment  according  to  the  law  in 

I  Mississippi,  as  we  understand  it,  implies  the  right  on  the  part  of 

the  corporation,  in  common  with  other  debtors  in  failing  circum- 

I  stances,  to  discriminate  between  different  classes  of  creditors. 

'  Now,  although  according  to  the  tenor  of  this  assignment;  a  fair 

distribution  may  have  been  contemplated,  and  provision  made  for 
receiving  the  notes  of  the  Bank  in  payment,  yet  according  to  the 
pretensions  of  the  Bank,  they  had  a  right  to  make  a  general  as- 
signment like  any  other  debtor.  The  statute  forbidding  the  as- 
signment goes  further  than  we  have  found  it  necessary  to  go.  It 
declares  that  the  assignee  cannot  maintain  any  action  on  an  assign- 
ment, but  that  it  shall  be  sufficient  ground  for  abatement.  If  the 
promissory  note  of  A.,  transferred  by  the  Bank,  would  not  be- 
come the  property  of  the  assignee  so  as  to  enable  him  to  main- 
tain an  action  upon  it,  we  cannot  perceive  how  it  would  become 
valid  by  a  simultaneous  transfer  of  all  the  other  chases  in  action^ 
belonging  to  the  assignor,  and  authorize  such  assignee  to  main- 
tain an  action  upon  it.  The  prohibition  appears  to  us  to  apply  to 
each  and  every  chase  in  ticiiony  whether  assigned  separately  or  in 
mass ;  and  while  it  leaves  the  banks  the  right  to  recover  at  law 
in  suits  in  their  own  names,  it  does  not  impair  the  right  which 
each  debtor  of  the  banks  has  to  pay  at  all  times  in  the  currency, 
which  they  have  respectively  put  in  circulation  as  money. 

The  judgment  of  the  District  Court  was  against  the  interve- 
ners ;  and  the  plaintiff  recovered  the  amount  sued  for,  and  the  in- 
terveners and  the  Bank  appealed.  In  this  court  the  defendants 
and  the  interveners  pleaded  the  prescription  of  one  year,  in  support 
of  the  assignment  made  by  the  Grand  Gulf  Railroad  and  Banking 
Company  to  the  interveners. 
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The  prescription  upon  which  the  appellants  rely,  is  that  which 
bars  the  revocatory  action  after  the  lapse  of  one  year.  But  in 
the  case  now  before  us,  the  assignees  seek  to  avail  themselves  of 
the  assignment  by  way  of  intervention,  and  therein  become  plain- 
tiffs or  actors ;  and  the  illegality  or  fraudulent  character  of  the 
contract  is  set  up  by  way  of  exception.  It  is  precisely  as  if  the 
intervenors  had  sued  as  assignees,  and  the  defendant  had  plead- 
ed the  nullity  or  fraud.  Now,  although  the  direct  action  might 
be  prescribed  and  barred  in  one  year,  yet  at  whatever  period 
the  party  seeks  to  enforce  such  a  contract,  the  exception  will 
avail  him,  against  whom  it  is  sought  to  be  enforced.  Qua  tern- 
poralia  sunt  ad  agendufn,  perpetua  sunt  ad  excipiendum. 
Until  the  contract  alleged  to  be  fraudulent  is  sought  to  be  enforc- 
ed, the  party  affected  has  no  interest  in  opposing  it.  We  had  oc- 
casion to  consider  this  maxim  and  its  proper  application,  in  the 
case  of  Delahoussaye  v.  Dtimartrait,  16  La.  91.  It  has  been 
applied  in  numerous  cases,  where  the  vendors  of  slaves  sue  to 
recover  the  price,  and  the  defence  of  redhibitory  vices  or  defects 
has  been  permitted,  long  after  the  direct  redhibitory  action  hod 
been  prescribed.    The  plea  is,  therefore,  overruled. 

It  is  further  contended  by  the  counsel  for  the  appellants,  that 
the  act  of  1840,  forbidding  the  transfer  of  choses  in  action^  only 
gives  to  the  debtor,  when  sued  by  the  assignee,  the  right  to  cause 
the  action  to  abate  ui)on  his  plea,  by  showing  in  evidence  upon 
the  trial  that  the  same  was  so  transferred,  and  that  the  creditors 
of  the  Bank  have  no  right  to  set  up  such  a  ground  of  defence.* 
But  we  are  of  opinion,  that  the  first  clause  of  the  act  containing 
the  prohibition  is  not  controlled  by  the  second,  which  indicates 
the  plea  which  will  avail  the  debtor  when  sued  by  the  assignee 
for  the  recovery  of  the  debt.  If  the  credit  did  not  pass  by  the 
assignment,  a  creditor  who  has  levied  an  attachment  upon  it,  may 
well  plead  the  illegality  of  the  transfer  by  which  his  privilege  is 
sought  to  be  defeated. 

Judgment  affirmed. 

*  The  act  of  21  February,  1840,  provides : 

Sect.  7.  That  it  shall  not  be  lawful  for  any  bank  in  this  state  to  trajisfer,  by  en- 
dorsement or  otherwise,  any  note,  bill  receivable,  or  other  evidence  of  debt ;  and 
if  it  shall  appear  in  evidence  upon  the  trial  of  any  action  upon  any  snch  note,  bill 
receivable,  or  other  evidence  of  debt,  that  the  same  was  so  transferredi  the  same 
shall  abate  upon  the  plea  of  the  defendant. 
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John  R.  Marshall  v.  The   Grand   Gulp  Railroad   and     45'iiS 
Banking  Company. 

Appeal  from  the  District  Court  of  Tensas,  WillsoTif  J. 

Snyder^  Dunlap,  and  Amonettj  for  the  plaintiff. 

H.  H.  Strawbridge,  Dunbar,  Hyams,  and  Elgee,  for  the  ap- 
pellants. 

BuLLARD,  J.    This  case  cannot  be  distinguished  from  the  one 
just  decided  between  the  same  parties. 

Judgment  affirmed. 


Margaret  Swearingen  and  others  v.  Dennis  McDaniel, 
Administrator  of  the  Succession  of  Peter  Stearnes,  deceased. 

All  the  parties  interested  that  a  jadgrment  shall  remain  undistarbed,  moat  be  made 
parties  to  any  appeal  taken  from  it,  and  their  names  mast  be  included  in  the  ap. 
peal  bond,  or  the  appeal  will  be  dismissed ;  and  this  rule  applies  to  the  intervene 
ing  parties  interested  in  the  judgment. 

Appeal  from  the  District  Court  of  Avoyelles,  Baillio,  J. 

Cushmanj  for  the  plaintiffs. 

WaddUl,  for  Eliza  McDaniel. 

Simon,  J.  This  case  comes  up  in  a  very  irregular  way.  It 
was  originally  an  action  instituted  by  the  plaintiffs  as  heirs  of 
cue  Peter  Steames,  deceased,  against  the  administrator  of  the  es- 
tate of  the  latter,  to  be  put  in  possession  of  said  estate,  and  to 
compel  said  administrator  to  deliver  up  to  them,  as  heirs,  all  the 
effects  of  the  succession  in  kind,  and  to  render  them  a  full  and 
final  account  of  his  administration,  &c.  This  petition  was  fol- 
lowed by  an  amended  one,  filed  before  issue  joined,  in  which  the 
plaintiffs  state  the  nature  of  the  rights  of  the  deceased  against  the 
community  existing  between  him  and  his  widow. 

The  administrator  answered  by  filing  an  account,  stating  that 
the  estate  is  indebted  to  various  creditors  ;  that  the  plaintiffs,  if 
entitled  to  any  portion  of  the  succession,  cannot  take  it  without 
first  paying  the  debts;  and  that  the  wife  of  the  deceased  is  en- 
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titled  to,  and  claims  one-half  of  the  property  left  at  his  decease,  as 
community  property.  He  prays,  that  the  wife  of  the  deceased  be 
made  a  party  to  the  suit,  and  that  the  property  of  the  succession 
be  sold  to  pay  off  the  creditors,  and  that  his  account  be  homolo- 
gated. 

In  the  course  of  the  proceedings,  certain  creditors  of  the  suc- 
cession intervened  to  oppose  the  plaintiff's  demand,  until  they 
shall  have  paid  their  debts  or  given  security.  They  require  a  sale 
of  ihe  property  for  cash,  or  that  the  plaintiffs  be  ruled  to  give  se- 
curity. 

The  plaintiffs  filed  a  written  motion  to  dismiss  the  creditors' 
opposition,  and  subsequently  filed  their  opposition  to  the  account 
of  the  administrator.  The  heirs  afterwards  filed  an  amended  pe- 
tition, propounding  interrogatories  to  the  administrator  and  to  the 
widow ;  and,  at  divers  subsequent  times,  they  filed  other  amended 
petitions,  which  were  all  received  and  permitted  by  the  court, 
except  one  in  which  they  propounded  interrogatories  to  the  ad- 
ministrator and  to  the  intervening  creditors,  which,  having  been 
rejected  by  the  court,  is  the  subject  of  a  bill  of  exceptions. 

The  claim  of  the  intervening  creditors  was  investigated,  and 
the  court  rendered  an  interlocutory  judgment,  ordering  the  pro- 
perty of  the  estate  to  be  sold  for  cash  to  an  amount  sufficient  to 
satisfy  the  sum  proved  to  be  due  to  the  intervenors ;  and  order- 
ing all  the  property  of  said  estate  to  be  sold  to  pay  the  debts. 
This  became  the  subject  of  a  motion  for  a  new  trial  on  the  part 
of  the  plaintiffs,  which  was  overruled. 

The  plaintiffs  then  filed  another  amended  petition,  propound- 
ing interrogatories  to  the  administrator  and  the  widow ;  which 
were  answered  by  them  respectively ;  and  afterwards,  the  widow 
filed  her  amended  answer,  in  which  she  sets  forth  the  nature  and 
extent  of  her  claims  against  the  community.  The  pretensions  of 
the  wife  were  answered  by  the  plaintiffs ;  depositions  were  taken 
by  virtue  of  commissions ;  other  amendments  were  filed  to  the 
pleadings ;  divers  bills  of  exceptions  were  taken  ;  a  plea  to  the 
jurisdiction  was  also  introduced  by  the  administrator;  and  the 
court,  a  qua,  finally  rendered  judgment  on  some  of  the  points  in 
controversy ;  refused  to  dismiss  the  administrator ;  and  ordered 
that  property  of  the  estate  should  be  sold  sufficient  to  pay  the 
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debts,  as  heretofore  ordered,  and  that  the  balance  be  sold  under 
the  terms  which  the  plaintiffs  and  the  widow  may  agree  on,  or, 
after  hearing  them,  if  they  disagree  ;  that,  after  said  sale  and  the 
payment  of  the  debts,  the  proceeds  be  divided  between  the 
parties  according  to  their  legal  rights  (not  liquidated) ;  that  the 
administrator  continue  to  collect  the  credits  and  notes  of  the  es- 
tate; that  he  render  an  account  of  his  administration  after  the 
sale,  or  every  twelve  months  thereafter,  in  which  he  shall  include 
all  the  different  charges,  for  or  against  the  parties  or  the  commu- 
nity, established  by  the  decree ;  and  that  afterwards  said  com- 
munity be  equally  divided  between  the  plaintiffs  and  the  widow, 
&c.  From  this  judgment  the  record  shows,  that  the  plaintiffs 
and  intervenor  appealed^  and  the  order  of  the  court  rendered  on 
their  motion  states  that  a  devolutive  appeal  is  granted  to  them, 
on  each  of  them  furnishing  bond  and  security  in  the  amount  of 
one  hundred  dollars.  Only  one  bond  was  filed ;  it  was  executed 
by  the  widow,  (the  party  called  in  the  suit  by  the  administrator,) 
in  favor  of  the  plaintiffs,  who,  in  the  order,  are  appellants,  and 
the  administrator,  and  it  does  not  appear  that  the  creditors.  Sin- 
gleton, who  had  also  intervened,  and  in  whose  favor  a  judgment 
was  rendered,  were  included  among  the  appellants  or  the  ap- 
pellees. 

The  proceedings  by  which  this  appeal  has  been  brought  up, 
are  so 'irregular,  that,  although  no  motion  has  been  made  to  dis- 
miss it,  we  feel  bound  to  refuse  taking  cognizance  of  it,  not  only 
because  the  appellants  have  been  made  appellees,  but  principally 
because  all  the  parties  interested  in  maintaining  the  judgment 
appealed  from,  are  not  be  foreus.  Under  our  present  laws  fixing 
the  manner  in  which  appeals  are  to  be  taken,  there  is  no  other 
way,  when  an  appeal  has  been  granted  on  motion  in  open  court, 
to  compel  the  appellees  to  take  notice  of  the  appeal  and  to  ap- 
pear before  us,  than  by  including  their  names  in  the  appeal  bond, 
which  is  to  be  given  in  their  favor ;  this  was  not  done  with  re- ' 
gard  to  the  creditors  of  the  succession  who  had  intervened  in  the 
cause  for  the  protection  of  their  rights,  although  they  are  inter- 
ested in  the  judgment  appealed  from  ;  and  we  have  often  said, 
that  all  the  parties  who  are  interested  that  the  judgment  should 
remain  imdisturbed,  must  be  made  parties  to  the  appeal,  or  it 
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will  be  dismissed ;  (12  La.  271.  16  lb.  109.  17  lb.  346.  3  Rob. 
436 ;)  and  that  the  rule  applies  to  intervening  parties  to  a  suit 
haying  an  interest  in  the  judgment.  16  La.  362.  Their  not 
appealing  will  make  us  presume,  that  being  satisfied  with  the 
judgment,  they  have  acquiesced  in  it ;  but  they  should  then  be 
brought  before  us  as  appellees,  on  the  appellant's  giving  a  bond 
in  their  favor  according  to  law. 

Appeal  dismissed. 


Temple  S.  Coons,  Curator  of  the  Succession  of  Chany  Gate- 
wood,  deceased,  v.  Alfred  Graham,  Curator  of  the  Succes- 
sion of  John  Graham,  deceased. 

Where  the  names  of  the  aignen  of  a  twelve-months  bond  do  not  appear  in  the  body 
of  the  instrument,  nor  in  the  retarn  of  the  sheriff,  and  there  is  no  attestation  by 
the  sheriff  that  it  was  signed  before  him,  or  in  the  presence  of  witnesses,  the 
signature  of  a  surety  must  be  proved,  to  entitle  the  party  in  whose  favor  it  was 
made,  to  recover  against  such  surety. 

Where  the  judge  before  whom  an  action  on  a  twelve-months  bond  was  tried  was 
sworn  as  a  witness  to  prove  a  signature,  but  the  record  omits  to  state  the  name 
of  the  perM)n  whose  signature  he  was  sworn  to  prove,  though  it  shows  that  a 
judgment  was  rendered  by  the  same  judge  in  favor  of  plaintiff,  it  will  be  pre- 
snmed  that  the  person,  the  proof  of  whose  signature  was  essential  to  a  recovery, 
was  the  one  whose  signature  was  actually  proved.  % 

Where  the  owner  of  property  seized  under  execution  becomes  its  purchaser,  at  a 
credit  of  twelve  months,  he  cannot  be  considered  as  acquiring  any  new  right  or  title 
by  the  adjudication,  which  is  not  strictly  a  sale,  but  a  means  by  which  the  credi- 
tor acquires  additional  security  for  his  debt.  Nor  will  the  sureties  on  the  bond  be 
discharged  by  the  omission  of  the  creditor  to  require  the  execution  of  an  act  of 
sale  to  the  debtor,  with  the  reservation  of  a  mortgage  on  the  property  to  secure 
the  price,  though  the  sureties  might,  for  their  own  protection,  have  insisted  on 
such  an  act  of  sale  being  executed  and  recorded.  Aliter,  if,  having  received  a 
mortgage,  the  creditor  had  subsequenUy  released  it ;  in  such  a  case  the  sureties 
would  be  discharged.  G.  C.  3030. 
\  Where  the  principal  in  a  twelve-months  bond  is  estopped  by  his  execution  of  the 
bond  from  urging  any  informalities  in  the  sale,  as  a  defence  to  an  action  on  the 
bond,  his  sureties,  bound  in  9olido  with  him,  will  be  equally  estopped  from  set. 
ting  up  any  such  defence. 

Appeal  from  the  Court  of  Probates  of  Madison,  Downes^  J. 
Stacy^  for  the  plaintiff. 
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A,  Pierse,  and  F.  H.  and  T.  P.  Farrar,  for  the  appellant. 

MoRPHY,  J.  The  petitioner,  as  curator  of  the  estate  of  Chany 
(Satewood,  sues  to  recover  from  the  succassion  of  John  Graham, 
the  amount  of  a  twelve-months  bond  for  five  thousand  dollars, 
with  interest  thereon,  at  five  per  cent  per  annum,  from  the  15th 
of  June,  1838,  subject  to  a  credit  of  ($710,  paid  on  the  2d  day  of 
August,  1839,)  signed  by  William  Nevels  as  principal,  and  by 
the  said  John  Graham  and  Edward  R.  J.  Allnutt,  as  sureties, 
in  favor  of  William  G.  Milliken.  He  alleges  that,  on  the  10th 
of  July,  1838,  the  said  William  G.  Milliken,  for  a  valuable  con- 
sideration, assigned  and  transferred  to  the  deceased  Chany  Gate- 
wood,  the  judgment  he  had  against  William  Nevels,  and  the 
bond  given  to  secure  it.  That  no  part  of  this  bond  was  ever 
paid  by  Nevels,  except  the  amount  credited  on  it ;  and  that  the 
said  John  Graham  havmg  bound  himself,  in  solido,  with  the 
principal,  Nevels,  became  liable  for  the  balance  due  on  this  obli- 
gation to  C.  Gatewood,  but  that  the  curator,  to  whom  the  claim 
was  presented,  refuses  to  acknowledge  it  as  a  just  debt  against  the 
estate.  The  defendant  pleaded  the  general  issue,  and  averred, 
that  he  had  no  knowledge  of  the  genuineness  of  the  signature  of 
the  deceased  on  the  bond,  or  of  its  execution.  The  rest  of  the 
answer  may  be  considered  as  a  brief  filed  in  the  case ;  such  parts 
of  which  will  be  hereafter  noticed,  as  may  appear  material.* 
There  was  a  judgment  below  for  the  plaintiff,  and  the  defendant 
appealed. 

The  record  shows,  that  William  G.  Milliken  having  obtained 
against  William  Nevels  a  judgment  for  $5000,  levied  an  execu- 
tion on  a  tract  of  land  of  his  debtor,  who,  at  the  second  exposure 
of  the  property  for  sale,  bought  it  in,  on  the  15th  of  June,  1838,  on 
a  credit  of  twelve  months,  and  furnished  the  bond  which  is  now 
in  suit  It  appears  that  no  act  of  sale  was  executed  by  the  Sheriff 
to  Nevels,  who  remained  in  possession  of  the  property  under  the 
adjudication  made  to  him.  Having  failed  to  pay  the  bond  at  its 
maturity,  an  execution  was  issued  upon  it,  and  the  same  pro- 
perty was  sold,  producing  the  net  amount  credited  on  the  bond. 


*  This  answer  was  not  filed  by  the  coanael  who  appeared  for  the  defendant  in 
the  Supreme  Court 
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The  main  points  of  defence  set  up  in  the  answer,  and  made  in 
this  court,  are : 

1 .  That  the  signature  of  John  Graham,  on  the  bond,  is  not 
proved,  and  that  this  bond  is  not  an  authentic  act,  and  does  not 
prove  itself  when  sued  on  as  an  evidence  of  debt. 

2.  That  no  act  of  sale  was  executed  to  Nevels  by  the  Sheriff, 
nor  any  special  mortgage  retained  upon  the  property ;  and  that  the 
sureties  on  their  bond  could  not  be  subrogated  to  ail  the  legal 
rights  of  the  creditor,  whereby  they  were  discharged. 

3.  That  the  sale  on  the  fi,  fa.  was  not  legally  made,  as  it  is 
not  proved  by  the  Sheriff's  return,  or  otherwise,  that  the  pro- 
perty was  legally  advertised,  or  any  of  the  requisites  of  the  law 
complied  with. 

4.  That  the  plaintiff  has  no  right  to  sue ;  that  the  bond  was  never 
transferred  to  Chany  Gatewood  by  Milliken,  nor  is  it  certain 
that  the  judgment  was ;  that  the  description  in  the  transfer  is 
too  vague,  and  no  consideration  purports  to  have  been  paid,  &c. 

I.  The  bond  purports  to  be  signed  by  Wm.  Nevels,  John 
Graham,  and  Edward  R.  J.  AUnutt,  but  the  Sheriff  has  not  at- 
tested the  signatures  of  these  persons  as  having  been  made  be- 
fore him,  or  in  presence  of  witnesses,  and  the  names  of  the  sure- 
ties do  not  appear  in  the  body  of  the  bond,  nor  in  the  return  of 
that  officer.  It  is  clear,  then,  as  contended  for  by  the  appellants, 
that  this  instrument  was  not  an  authentic  act,  and  that  it  was 
necessary  to  prove  the  signature  of  John  Graham,  which,  he 
says,  has  not  been  done.  R.  C.  Downes,  the  Probate  Judge  who 
tried  this  case,  appears  to  have  been  sworn,  as  a  witness,  to  prove 
a  signature  on  the  bond,  but  the  name  of  the  person,  whose  sig- 
nature was  intended  to  be  proved  by  him,  has  been  left  out  of 
his  testimony,  as  it  comes  before  us  in  the  transcript.  As  the 
proof  of  Graham's  signature  to  the  instrument  sued  on  was 
a  material  fact  to  make  out  the  plaintiff's  case,  and  we  find 
the  same  Judge  giving  a  judgment  in  his  favor,  we  are  satisfied, 
that  the  signature  on  the  bond,  which  he  was  called  upon  to 
prove  as  a  witness  in  the  cause  before  him,  was  that  of  Graham, 
and  that  he  proved  it. 

II.  When  the  owner  of  property  seized  in  execution  becomes 
the  purchaser  on  a  credit  of  twelve  months,  he  cannot  be  con- 
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sidered  as  acquiring  any  new*  right  or  title  by  the  adjudication. 
As  to  him,  it  is  not,  legally  speaking,  a  sale,  but  merely  a  means 
by  which  the  creditor  acquires  additional  security  for  his  debt. 
If  he  is  satisfied  with  such  security,  he  is  under  no  obligation  of 
insisting  on  the  Sheriff's  executing  a  conveyance  to  the  judg- 
ment debtor  of  his  own  property,  and  stipulating  a  mortgage 
therein  for  the  benefit  of  the  sureties  on  the  twelve-months  bond. 
The  latter,  for  their  own  protection,  might  have  insisted  on  such 
a  sale  being  passed  and  recorded.  Not  having  done  so  them- 
selves, they  cannot  urge  the  failure  of  the  creditor  to  take  a 
mortgage  as  a  ground  for  their  discharge.  It  would  be  other- 
wise if  he  had  received  a  mortgage,  and  subsequently  released  it. 
CiY.  Code,  art.  3030.  But  even  admitting,  that  the  judgment 
creditor  was  bound  to  take  this  mortgage,  or  is  responsible  for 
the  performance  of  a  duty  imposed  by  law  on  the  Sheriff,  and 
not  on  him,  the  sureties  in  the  present  case  cannot  complain,  as 
they  have  not  suffered  from  the  omission.  On  their  failure  to 
pay  the  bond  at  maturity,  an  execution  issued  upon  it,  and  the 
proceeds  of  the  sale  which  followed,  were  credited  on  the  bond 
in  the  same  manner  as  if  a  special  mortgage  had  been  retained 
on  the  property.  It  has  not  been  shown,  nor  is  it  pretended, 
that  any  other  mortgage  has  been  recorded  on  the  land  during 
the  year,  and  before  the  resale  of  it  on  the  execution  which 
issued  on  the  twelve-months  bond.  Had  they  paid  the  bond, 
and  been  subrogated  to  a  special  mortgage,  in  case  one  had  been 
retained,  they  could  have  had  nothing  more  than  the  right  of 
taking  out  an  execution  on  the  bond,  as  the  judgment  creditor 
has  done.  Of  this  execution  they  have  had  the  full  benefit,  and 
cannot  complain.    9  La.  9,  98. 

III.  The  twelve- months  bond  in  this  case  having  been  given 
by  Nevels,  the  defendant  in  the  original  execution,  he  could 
surely  not  have  complained  of  any  informalities  in  the  sale,  as 
the  execution  of  the  bond  implies,  on  his  part,  a  waiver  of  any 
objections  which  might  have  been  made,  if  the  property  had  been 
sold  to  another.  His  consent  cured  every  irregularity.  If  he 
could  not  have  set  up  this  defence  in  a  suit  upon  his  bond,  his 
sureties,  in  solido,  cannot.  Jones  v.  Prelsen  and  others,  9  Eob* 
inson,  185. 
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^  IV.  The  transfer  made  to  Chany  Gatewood  is  vague ;  makes 

no  mention  of  the  twelve-months  bond,  and  describes  the  judg- 
/  ment  itself  very  imperfectly ;  but,  whether  doubt  or  uncertainty 
may  exist  as  to  the  purport  and  meaning  of  this  instrument  from 
its  face,  they  are  removed  by  the  testimony  of  the  transferror, 
Milliken,  taken  by  the  defendant,  under  a  commission.  He  de- 
clares, in  substance,  that  he  sold  his  judgment  against  Novels  to 
C.  Gatewood,  and  that  this  sale  was  intended  to  embrace  the 
twelve-months  bond  taken  in  the  suit  in  which  the  judgment 
was  rendered,  and  that  he  made  this  assignment  in  payment  of 
a  debt  due  by  him  to  Gatewood.  Our  attention  has  been  called 
by  the  defendant's  counsel  to  various  circumstances  disclosed  by 
the  record,  with  a  view  to  cast  suspicion  on  this  assignment. 
Even  should  we  consider  it  as  having  been  a  simulated  one, 
when  it  was  made,  this  could  have  no  bearing  on  the  present 
suit.  It  is  not  pretended,  that  the  estate  of  Graham  has  been  de- 
prived by  this  transfer  of  any  defence  which  might  have  been 
set  up  against  Milliken,  were  he  the  person  suing  upon  this 
bond. 


Judgment  affirmed. 
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Govt  Hood  v.  Heloise  Segrest. 

Where  an  act  of  aale  of  real  property  was  signed  by  the  parties  in  the  presence  of 
a  parish  jadge,  acting  as  a  notary,  no  other  proof  of  execution  is  necessary  to 
authorize  its  being  recorded,  and  to  give  it  the  effect  against  third  persons  which 
the  law  aUows  to  sets  sous  seing  prive  duly  registered.    C.  C.  2242, 2250. 

An  act  of  sale,  not  authentic,  owing  to  the  want  of  the  signature  of  one  of  the 
witnesses,  or  through  any  other  defect  of  form,  is  good  as  a  private  writing,  if 
signed  by  the  parties.    C.  C.  2232. 

Where  a  vendor  sells  the  property  in  a  slave,  reserving  the  usufruct  during  his 
life,  his  possession  being  based  upon  the  reservation  of  usufruct,  cannot  support 
a  plea  of  prescription.  One  cannot  prescribe  against  his  own  title,  nor  change, 
by  his  own  act,  the  nature  and  origin  of  his  possession.    C.  C.  3480. 

Appeal  from  the  District  Court  of  Carroll,  Willsotti  J. 
Selbj/  and  Dunlap^  for  the  appellant. 
Stacy  and  Sparrow,  contra. 
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I  Simon,  J.    The  object  of  this  controversy  is  to  ascertain  who 

has  the  best  title  to  a  family  of  slaves  which  the  parties  claim  re- 
spectively under  the  same  vendor. 

A  suit  having  been  instituted  by  Hood  against  the  defendant, 
Segrest,  as  a  possessory  action  for  the  recovery  of  the  slaves,  then 
in  the  possession  of  the  latter,  it  came  before  us  by  appeal  upon 
the  question  whether  it  was  a  possessory  or  a  petitory  action, 
and  we  were  of  opinion  that  it  was  the  latter.  See  the  case  of 
Hood  V.  Segrest,  (1  Robinson,  109.)  In  the  mean  time,  the  se- 
cond suit  was  brought  for  slander  of  title  by  Segrest,  involving 
the  same  question,  and  the  two  suits  were  consolidated  and  tried 
together. 

The  cases  were  submitted  to  a  jury,  who  finally  found  a  ver- 
dict in  favor  of  the  defendant  in  the  first  suit,  and  in  favor  of  the 
same  person,  as  plaintiff,  in  the  second ;  and  said  verdict  having 
become  the  judgment  of  the  inferior  court,  quieting  Segrest  in 
her  possession  and  title  to  the  slaves  in  controversy,  Govy  Hood, 
after  an  unsuccessful  attempt  to  obtain  a  new  trial,  took  this 
appeal. 

The  facts  of  this  case  bearing  upon  the  question  of  title  are 
these :  On  the  18th  of  November,  1833,  Bardee  Segrest  executed 
an  act  before  the  Parish  Judge,  purporting  to  be  a  sale  of  a  female 
slave  named  Lucy,  by  him  made  to  James  B.  Prescott,  for  and  in 
consideration  of  the  sum  of  $500  to  him  in  hand  paid  by  the  vendee, 
with  the  stipulation  that  said  slave  was  to  remain  in  the  posses- 
sion of  the  vendor,  and  to  his  use,  until  his  death,  but  that  said 
vendor  was  not  to  sell  or  mortgage  the  slave  to  the  prejudice  of 
the  act.  Thus,  the  right  of  property  was  sold  to  Prescott  with 
a  reservation  of  the  usufruct  in  favor  of  the  vendor  until  his 
death.  Tbijs  act  was  signed  by  the  parties  with  one  witness, 
although  two  are  named  in  the  act,  and  acknowledged  by  them 
before  the  Parish  Judge  acting  as  notary  public,  who  also  signed 
it.  It  was  immediately  recorded  on  the  same  day,  by  the  said 
Parish  Judge,  who  states  in  his  certificate,  that  it  was  recorded  in 
his  office  in  notarial  book  A,  fo.  130.  The  parol  evidence  taken 
on  the  trial  shows,  that  the  vendor,  Segrest,  died  in  May,  1840 ; 
that  the  slave  sold  and  her  children  remained  in  his  possession 
until  bis  death,  and  that  the  appellee  took  possession  of  them, 
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about  July,  1840,  when  tbeiy  were  delivered  over  to  her  by  Pres- 
cott,  her  vendor,  who  had  sold  them  to  her  by  a  regular  notarial 
deed,  executed  on  the  9th  of  July,  1840,  for  and  in  consideration 
of  the  sum  of  $800,  to  him  in  hand  paid. 

But  it  appears  that,  on  the  28lh  of  March,  1838,  Bardee  Scgrest 
executed  a  notarial  act  of  sale*  of  his  property,  consisting  of  a 
tract  of  land  on  the  river  Mississippi,  with  the  improvements 
thereon,  and  several  slaves,  among  whom  two  of  the  slaves  in 
controversy  are  included,  to  the  appellant  Hood,  who,  according 
to  the  evidence,  lived  in  the  same  house  with  his  vendor,  for  and 
in  consideration  of  the  sum  of  $13,000.  B.  Segrest,  however, 
continued  to  keep  the  slaves  in  his  possession,  to  treat  them  as 
his  own,  and  to  have  them  assessed,  and  to  pay  the  taxes  on  them 
as  his  property  ;  and  the  testimony  establishes  the  facts,  that  no 
land  lying  on  the  Mississippi  river  was  ever  assessed  to  Hood  on 
the  tax  roll  of  1839  ;  that  the  same  was  assessed  to  Segrest  by  the 
assessors  under  his  oath ;  that  Hood  was  called  on  for  his  taxable 
property  and  did  not  declare  it ;  and  that,  after  the  conveyance  to 
Hood,  said  land  was  seized  by  the  Sheriff  as  Segrest's  property, 
offered  for  sale,  and  after  all  due  formalities,  was  adjudicated  to 
the  highest  bidder,  Louis  Selby,  Esq.,  Hood's  counsel  in  this 
cause,  for  $425.  The  evidence  of  this  last  fact  was  rejected  by 
the  Judge,  a  qno^  but  is  incorporated  in  the  bill  of  exceptions. 

In  addition  to  the  above  facts,  and  in  support  of  the  allegations 
of  fraud  and  simulation  pleaded  in  the  appellee's  answers,  the 
record  discloses  substantially  the  following  circumstances:  That 
Segrest,  previous  to  his  conveyance  to  Hood,  offered  tosell  the  slaves 
to  divers  persons,  for  the  purpose  of  avoiding  the  payment  of  a  cer- 
tain debt,  and  that  afterwards  the  property  was  to  be  re-convoyed 
to  him  when  the  debt  was  settled.  That,  in  1839,  one  of  the 
witnesses  hired  the  slave  Lucy  from  Segrest,  and  paid  him  the 
hire.  That  there  was  no  difference  in  the  control  exercised  by 
Segrest  over  the  slave  Lucy,  before  and  after  the  sale  to  Hood. 
Divers  other  facts  were  proved,  tending  to  show  that  no  money 
was  paid  by  Hood  for  the  price  of  the  property  conveyed  to  him 
by  Segrest ;  that  the  latter  had  no  other  property  besides  what  he 
sold  to  Hood  ;  that  they  lived  together  in  the  same  house ;  that 
Hood  charged  Segrest  for  payment  of  taxes  upon  the  land  and 
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slaves  v/hich  he  now  claims  as  his  own ;  and  that  Hood,  though 
applied  to  for  that  purpose,  refused  to  rent  the  land  a  short  time 
before  Segrest's  death,  and  only  commenced  renting  it  in  June, 
1840. 

Bat  the  principal  question  which  this  case  presents,  and  on 
which  it  must  turn,  grows  out  of  a  bill  of  exceptions,  taken  by 
the  appellee's  counsel  to  the  opinion  of  the  Judge,  a  quo^  sustain- 
ing the  appellant's  objections  to  the  introduction  in  evidence  of 
the  act  of  sale  from  Segrest  to  Prescott,  executed  on  the  18th  of 
November,  1S33.  Said  objections  were  :  1.  That  said  act  had 
not  been  recorded  in  the  Parish  Judge's  office,  according  to  law ; 
as  it  was  not  acknowledged  by  the  party,  or  proven  by  the  oath 
of  a  subscribing  witness,  previously  to  its  being  recorded. 

2.  That  said  act  is  incomplete  on  its  face,  and  never  was  fin- 
ished. 

3.  That  the  appellee,  in  her  pleadings,  claimed  title  by  notarial 
act,  and  this  was  one  under  private  signature. 

We  think  the  District  Court  erred  in  refusing  to  receive  said 
act  in  evidence : 

I.  As  we  have  already  remarked,  the  act  under  consideration 
was  signed  by  the  parties  in  the  presence  of  the  Parish  Judge  and 
two  witnesses,  one  of  whom  signed  it,  and  it  recites  that  it  was 
acknowledged  by  the  vendor  before  the  said  Parish  Judge,  all 
which  is  attested  by  the  officer  under  his  signature.  Said  act 
was  spread  upon  tlie  records  of  his  office  on  the  same  day  it  was 
executed,  and  was  clearly  in  sufficient  form  to  authorize  its  being 
recorded,  and  to  give  it,  against  third  persons,  the  effect  which 
the  law  allows  to  acts  under  private  signature  duly  recorded. 
Civ.  Code,  art  2242.  Art.  2260  of  the  Code  says :  «  The  record 
of  an  act  purporting  to  be  a  sale  or  exchange  of  real  property, 
shall  not  have  effect  against  creditors,  or  bona  fide  purchasers, 
unless,  previous  to  Us  being  recorded^  it  was  acknowledged  by 
the  party,  or  proved  by  the  oath  of  one  of  the  subscribing  wit- 
nesses, and  the  certificate  of  such  acknowledgment  be  signed  by 
a  judge  or  notary,  and  recorded  with  the  instrument.^^  AH  this 
appears  to  have  been  done  in  this  case.  The  Judge  had  received 
the  acknowledgment  of  the  vendor,  had  seen  him  write  his 
name,  the  act  was  duly  attested  under  the  officer's  signature ;  and 
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we  cannot  see  the  necessity  of  proving  the  signature  of  the  party 
by  any  witness,  when  the  officer  himself  has  seen  said  party 
write  his  name  at  the  close  of  the  act.  It  was  clearly  sufficiently 
proved  to  be  recorded. 

II.  Art.  2232  of  the  Civil  Code,  provides  that,  "an  act  which 
is  not  authentic,  through  the  incompetence  or  the  incapacity  of 
the  officer,  or  throus^h  a  defect  of  form,  shall  avail  as  a  private 
writings  if  it  be  signed  by  the  parties?^  The  mere  quoting 
of  this  law  is  a  sufficient  answer  to  the  objection ;  as  if,  for  the 
want  of  the  signature  of  one  of  the  witnesses  to  the  act,  it  had 
not  the  authenticity  required  by  law  to  make  it  a  public  act,  it 
was  undoubtedly  good  as  one  under  private  signature.  Civ.  Code, 
arts.  2231,  2233,  2237,  2238.    8  Mart.  N.  S.  501. 

III.  This  objection  was  insufficient  to  preclude  the  production 
of  the  deed.  Such  as  it  is,  it  is  fully  described  in  the  pleadings  ; 
no  mistake  could  be  made  in  its  identity ;  and,  on  referring:  to 
one  of  the  appellee's  amended  answers,  we  find  that  it  is  stated 
that,  "/Ae  allegations  that  she  holds  the  slaves  in  controversy 
by  virtue  of  a  notarial  act,  was  made  in  error P  This  objection 
was  rather  futile,  as  the  appellant  well  knew  the  appellee's  title, 
and  was  in  no  danger  of  being  taken  by  surprise. 

Upon  the  whole,  we  are  of  opinion,  that  the  verdict  of  the  jury, 
rendered  in  the  absence  of  the  appellee's  principal  document,  and 
without  her  having  been  allowed  to  show  the  basis  of  her  title  to 
the  slaves  in  controversy,  is  fully  sustained  by  the  evidence ; 
and,  a  fortiori^  should  it  be  maintained,  since^the  title  of  the  said 
appellee  is  now  more  clearly  made  out  by  the  admission  in  evi- 
dence of  the  deed  of  sale  which  had  been  rejected  below. 

With  regard  to  the  appellant's  plea  of  prescription,  so  much 
relied  on  by  his  counsel  in  his  brief,  it  is  untenable.*  His 
vendor's  possession  was  based  upon  the  reservation  of  usufruct 
stipulated  in  the  deed  to  Prescott ;  and  it  is  a  well  known  rule 
in  matters  of  prescription,  that  "  one  cannot  prescribe  against  his 
own  title,  in  this  sense,  that  he  cannot  change,  by  his  own  act, 


*  The  action  by  Hood  was  commenced  on  the  20th  Jaly,  1840.    The  petition 
of  Segrest,  in  her  action  for  slander  of  title,  was  filed  on  the  17th  of  May,  1841. 
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the  nature  and  the  origin  uf  his  possession."    Civ.  Code,  art. 
3480. 

Judgment  affirmed. 


Succession  op  Silas  F.  Thomas. — Patrick  H.  Glaze,  Ad- 
ministrator, Appellant. 

The  creditoiB  of  a  soccesBioD  have  no  right  to  intervene  in  proceedings  by  the  heirs 
to  compel  an  administrator  to  render  bis  accounts.  Such  proceedings  caunot 
prejudice  their  claims  against  the  estate. 

A  widow,  who  has  accepted  the  community,  is  entitled  to  one-half  of  the  balance 
found  doe  after  a  full  administration  and  the  payment  of  all  the  debts  of  the  es- 
tate ;  but  she  cannot  by  a  petition  to  the  Court  of  Probates,  require  the  adminis- 
trator of  her  husband's  estate  to  account,  and  recover  judgment  for  a  specific  sum 
against  him,  with  interest  from  judicial  demand,  and  cause  herself  to  be  placed 
on  the  tableau  of  distribution  for  such  sum  as  if  8he  were  a  creditor  of  the  es- 
tate. Ad  administrator  owes  but  one  account  to  the  legal  representatives  of  the 
deceased  ;  and  the  judgment  of  the  court,  rendered  contradictorily  with  the  heira 
and  the  widow,  on  a  motion  to  homologate  the  account  rendered  by  the  adminis- 
trator, should  ascertain  the  balance  due  to  the  estate.  Such  balance  bears  in- 
erest  at  five  per  cent  from  the  time  of  rendering  the  account,  and  the  widow  is 
entitled  to  one-half  of  it. 

The  acknowledgment  by  the  vendor,  in  an  authentic  act  of  sale  of  real  estate,  that 
the  price  had  been  received  by  him,  can  be  contradicted  only  by  a  counter  let- 
ter, or  by  the  acknowledgment  of  the  purchaser,  or  his  heirs,  in  answer  to  inter- 
rogatories on  facts  and  articles. 

Appeal,  by  the  administrator  of  the  succession  of  Silas  F. 
Thomas,  deceased,  from  a  judgment  of  the  Court  of  Probates  of 
Avoyelles,  Baillio^  J. 

BuLLARD,  J.  This  controversy  commenced  by  a  petition  and 
supplemental  petition,  presented  by  the  widow  of  Silas  P.  Thomas, 
demanding  that  Patrick  H.  Glaze,  who  had  been  for  several  years 
administrator  of  the  estate  of  Thomas,  should  render  an  account  of 
his  administration.  She  alleges  herself  to  be  the  widow  in  commu- 
nity, and  entitled  to  one-half  of  the  net  balance  belonging  to  the  es- 
tate, and  she  claims  judgment  for  eight  thousand  dollars,  with  inter- 
est, from  judicial  demand.  The  heirs  of  Thomas  were  made 
parties  to  the  proceeding,  on  the  prayer  of  the  widow,  Atalauta 
Thomas. 
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The  administrator  filed  his  account,  supported  by  numerous 
vouchers,  showing  a  balance  in  his  favor,  including  his  commis- 
sions, of  $2600.  This  account  was  filed  on  the  1st  February, 
1841 ;  and,  in  the  petition  accompanying  the  account,  he  prays 
for  judgment  for  the  balance  in  his  favor,  and  for  the  homologa- 
tion of  the  account. 

On  the  26th  of  February,  the  widow  filed  an  opposition  to  the 
account,  setting  foith,  at  great  length  and  with  great  minuteness, 
the  alleged  errors  of  which  she  complains.  She  concludes  her 
opposition  by  praying:  1.  That  all  items  objected  to  as  illegal 
claims  against  the  estate,  amounting  in  all  to  822,146  72,  alleged 
to  have  been  paid  by  the  administrator,  be  placed  to  the  credit  of 
the  estate,  and  that  the  administrator  be  charged  therewith.  2. 
That  all  claims  due  the  estate,  and  uncollected  for  want  of  due 
diligence  on  the  part  of  the  administrator,  amounting  to  S3182 
63,  be  placed  to  the  credit  of  the  estate.  3.  That  the  opponent 
be  placed  on  the  tableau  for  the  sum  of  $12,664  67,  and  that  she 
have  judgment  for  that  amount. 

Oakey  also  opposed  what  he  calls  the  tableau^  because  he  was 
a  creditor  of  the  estate,  and  not  placed  thereon  ;  and  Kirkman. 
Knettles  &  Co.  opposed  for  the  same  reason. 

At  this  stage  of  the  proceedings  commenced  that  confusion 
in  which  this  case  is  involved.  It  arose  from  confounding  this 
rendition  of  accounts  by  the  administrator,  at  the  suit  of  the  heirs 
of  the  intestate,  with  a  tableau  ot  distribution  filed  by  the  admin- 
istrator, or  a  preliminary  statement  of  debts.  It  appears,  that 
Glaze  had  gone  on  to  settle  the  estate,  having  been  a  commercial 
partner  of  the  deceased,  without  observing  the  usual  forms  of 
filing  a  tableau,  and  proceeding  to  classify  the  debts.  The  op- 
posing creditors  themselves  had  entered  into  private  arrangements 
with  the  administrator,  and  had  not  provoked  any  tableau  of  dis- 
tribution. The  only  question  which  was  presented  in  relation 
to  Oakey,  and  Kirkman,  Knettles  &  Co.  was,  whether,  as  against 
the  heirs  of  Thomas,  the  administrator  was  entitled  to  a  credit  for 
the  amount  of  their  claims,  and  that  depended  upon  the  question 
whether  they  had  been  paid.  If  the  administrator  had  used  the 
assets  of  the  estate  to  discharge  the  debt,  he  was  chargeable  with 
them  ;  and  if,  without  the  fault  of  the  heirs,  those  assets  turned 
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out  insufficient,  the  administrator  might  still  be  liable  to  the  cre- 
ditor. Admitting  that  a  balance  was  still  due,  it  appears  to  us 
irregular  for  those  creditors  to  interfere  in  the  way  they  have 
done,  because  no  proceeding  in  this  case  can  prejudice  their  claim 
against  the  estate.  In  this  view  of  the  case,  there  was,  substan- 
tially, no  error  in  dismissing  their  oppositions. 

This  confusion  has  arisen  from  another  circumstance  to  which 
it  is  proper  at  this  time  to  advert ;  and  that  is,  that  the  widow  sup- 
posed she  might,  in  such  a  proceeding,  be  entitled  to  a  judgment 
for  a  specific  sum  against  the  administrator,  with  interest,  from 
judicial  demand,  and  that  she  ought  to  be  placed  on  the  tableau 
for  such  amount,  as  if  she  were  a  creditor  of  the  estate.  The 
judgment  finally  rendered,  has,  to  a  certain  extent,  sanctioned 
these  pretensions,  and  is,  in  that  respect,  clearly  erroneous.  The 
administrator  owes  but  one  account  to  the  legal  representatives  of 
the  deceased.  The  widow  who  accepts  the  community,  is  en- 
titled to  one-half  of  the  balance  found  due,  after  a  full  administra- 
tion and  payment  of  all  the  charges  of  the  estate ;  but  the  account 
rendered,  and  finally  approved  contradictorily  with  the  heirs  and 
the  widow,  must  ascertain  the  amount  to  which  the  widow  is  en- 
titled. The  Judge  ought,  in  our  opinion,  to  have  established  a 
balance  due  (o  the  estate^  and  not  a  particular  sum  due  to  the 
widow ;  and  that  balance,  if  any,  would  bear  an  interest  at  five 
per  cent,  from  the  rendition  of  the  account,  and  the  widow  would 
be  entitled  to  one-half  of  such  balance. 

It  is  conceded  also,  that  there  was  error  in  disallowing  the 
commissions  of  the  administrator. 

Having  disposed  of  these  matters,  and  expressed  our  view  as 
to  the  relative  position  of  the  parties,  and  the  character  of  the 
judgment  which  it  would  be  proper  to  render,  we  come  to  consider 
one  of  the  most  important  matters  involved  in  the  controversy, 
which  is  brought  forward  by  an  amendment  to  the  administrator's 
petition,  praying  for  the  homologation  of  his  account. 

On  the  I4th  July,  1841,  the  administrator  presented  the  amend, 
ed  petition,  in  which  he  alleges,  that  he  neglected,  in  his  first  ac. 
count,  to  credit  himself,  and  charge  the  estate^  with  five  thousand 
dollars,  as  the  price  of  a  tract  of  land  sold  by  him  to  the  deceased, 
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by  act  passed  before  R.  B.  Marshall,*  June  5, 1836,  better  known 
as  the  town  of  Holmesville,  together  with  a  stock  of  merchandize. 
He  alleges,  that  although  the  receipt  of  the  price  is  acknowledged 
in  the  act,  yet,  in  point  of  fact,  nothing  was  ever  paid,  and  the 
estate  is  still  indebted  to  him  that  amount,  with  interest.  He 
prays  leave  to  amend  his  account,  or  tableavj  accordingly.  In 
order  to  prove  this  allegation,  having  taken  no  counter  letter 
showing  that  the  price  had  in  fact  not  been  paid,  he  puts  interro* 
gatories  on  facts  and  articles  to  each  of  the  heirs,  and  to  Atalanta 
Thomas,  the  widow.  As  the  answer  of  the  heirs,  or  their  refu- 
sal or  neglect  to  answer,  could  not  affect  the  widow,  and  as  the 
answer  of  Marshall,  who  is  not  an  heir,  is  inadmissible  to  show 
simulation  between  the  parties,  we  confine  our  attention  to  the  in- 
terrogatories propounded  to  the  widow  herself,  and  her  answers. 
The  interrogatories  propounded  to  the  widow  are  as  follow : 

1.  Is  it  not  of  your  knowledge,  that  Silas  F.  Thomas  never 
paid  Patrick  H.  Glaze  the  sum  of  five  thousand  doUarSi  mention- 
ed in  the  act  of  sale  of  the  Holmesville  place? 

2.  Did  you,  or  not,  shortly  after  the  decease  of  your  husband, 
while  going  to  Opelousas,  or  some  other  place,  with  Mr.  P.  H. 
Glaze,  state  to  him  that  you  knew,  or  was  aware,  that  Mr. 
Thomas  had  not  paid  Mr.  Glaze  the  amount  of  five  thousand 
dollars,  the  price  stipulated  in  the  said  act  of  sale  ? 

3.  Do  you  know  that  Mr.  S<  F.  Thomas  ever  had,  of  his  own, 
funds,  at  any  one  time,  and  especially  on  or  before  the  6th  of 
June,  1836,  the  sum  of  five  thousand  dollars  cash. 

4.  From  the  large  amount  uncollected  of  the  sale  of  the  prece- 
ding years,  and  the  disbursements  made  for  the  purchase  of  new 
goods,  and  payments  of  old  debts,  could  it  have  been  possible  for 
Mr.  Thomas,  on  his  own  account,  to  have  raised  five  thousand 
dollars  on  the  6th  of  June,  1836 1 

6.  If  you  know  that  Mr.  Thomas  did  pay  the  five  thousand 
dollars  mentioned,  state  when  and  in  what  manner  ? 

6.  Please  state  if  S.  F.  Thomas  had  any  capital  when  he  com- 
menced merchandizing,  and  how  much,  and  of  what  it  consisted  ? 


*  Marshall  was  a  notary,  and  the  act  an  authentic  one. 
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7.  State  if  S.  F.  Thomas  had  any  other  source  of  revenue  ex- 
cept the  little  store. 

8.  Please  state  what  interest  he  had  in  the  partnership  with 
Glaze. 

It  is  to  be  remarked,  that  the  real  estate  here  spoken  of,  was 
sold  as  a  part  of  the  estate  of  Thomas,  and  the  administrator 
charged  himself  in  his  account  with  the  proceeds. 

Atalanta  Thomas  answered  to  the  1st  interrogatory :  That  she 
does  not  think  that  Silas  F.  Thomas  paid  for  the  same  at  the  time 
of  the  sale ;  but  thinks  that  Glaze  was  satisfied  for  it  out  of  the 
proceeds  of  the  store.  To  the  2d :  That  she  does  not  know. 
To  the  3d :  That  she  does  not  know,  but  does  not  think  he  had. 
To  the  4th :  That  she  knows  nothing  relative  to  the  firm  of  Glaze 
&. Thomas ;  but  with  regard  to  Thomas,  she  heard,  both  from  him 
and  Glaze,  that  he,  Thomas,  had  realized  ten  thousand  dollars  ; 
and  she  heard  it  in  this  way,  viz.  Glaze  &  Thomas,  on  examin- 
ing the  books,  declared  the  net  profits  to  be  ten  thousand  dol- 
lars.  To  the  5th :  That  she  does  not  know  ;  that  she  has  heard 
so  from  P.  H.  Glaze  since  the  institution  of  this  suit.  [The  wi- 
dow appears  to  have  answered  both  the  interrogatories  propound- 
ed to  the  heirs  and  those  to  herself.]  To  the  5th.  (addressed  to 
herself,)  she  says,  she  has  answered  this  previously.  To  the  6th ^ 
she  answers,  that  she  does  not  know,  but  does  not  believe  he  had 
any.  To  the  7th,  she  answers  in  the  negative.  To  the  8th  : 
That  at  one  time  he  was  in  partnership  with  Glaze ;  towards  the 
latter  part  of  his  life,  he  was  doing  business  in  his  own  indivi^ 
dual  name ;  when  he  was  in  partnership,  does  not  know  what 
was  his  interest  therein. 

If  these  answers  clearly  made  out  the  simulation  in  the  sale  of 
the  land,  we  should  think  the  administrator  entitled  to  the  credit 
demanded.  Without  a  counter  letter,  such  evidence  alone  can 
be  used,  and  it  cannot  be  eked  out  by  the  testimony  of  witnesses^ 
While  the  widow  admits,  that  the  price  was  probably  not  paid  at 
the  time  of  the  sale,  and  that  her  husband  was  without  means  to 
raise  that  amount  in  money,  yet,  she  thinks  it  was  settled,  and 
that  Glaze  was  satisfied  out  of  the  proceeds  of  the  store.  This  is 
certainly  not  positive  ;  but  coupled  with  the  fact,  that  the  inter- 
ests of  the  parties  were  much  blended  together,  and  that  whea 


220  ALEXANDRIA, 


Saccession  of  Thomas. 


the  account  was  first  filed,  the  administrator  charged  himself  with 
the  proceeds  of  the  same  property  as  belonging  to  the  estate,  it 
leaves  it  so  doubtful,  as  not  to  authorize  us  to  disregard  the  for- 
mal acknowledgment  in  the  deed  that  the  price  had  been  paid  ; 
and  the  court  did  not  err  in  rejecting  the  credit  asked  for. 

Thus,  we  are  of  opinion,  that  the  court  erred  in  giving  judgment 
for  a  specific  sum,  in  favor  of  the  widow,  with  interest,  from  judi- 
cial demand,  instead  of  striking  a  balance,  if  any  there  be,  against 
the  administrator,  with  interest,  from  the  rendition  of  the  account, 
on  the  balance  so  struck ;  and  also,  in  not  allowing  commissions. 
It  is  clear,  the  administrator  is  chargeable  with  such  uncollected 
claims  due  to  the  estate  as  have  been  lost  through  his  negligence, 
and  it  is  incumbent  on  him  to  show  diligence.  He  is  entitled  to 
be  credited  for  every  sum,  justly  due,  which  he  has  paid,  or 
from  which  he  has  in  any  way  liberated  the  estate.  But  such  is 
the  state  of  the  record,  and  so  numerous  the  items  contested,  that 
we  are  not  able  to  apply  the  evidence  in  the  record,  so  as  to  ren- 
der a  final  judgment,  without  the  hazard  of  great  injustice  to  one 
or  the  other  party.  The  case  must,  therefore,  be  remanded  for 
further  proceedings. 

The  judgment  of  the  Court  of  Probates  is,  therefore,  reversed ; 
and  it  is  further  ordered  and  decreed,  that  the  cause  be  remanded 
for  a  new  trial,  and  further  proceedings  according  to  law,  and 
that  the  appellee  pay  the  costs  of  the  appeal. 

Cushmatij  Wculdill,  H.  Taylor^  and  Sfwai/ze,  for  the  appel- 
lant. 

Edeleriy  for  the  appellee,  A.  Thomas. 

Dunbar  and  Hyams^  for  the  opposing  creditors, 
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William  Barry  Grove  v,  William  Harvey  and  another. 

Where  one  styling  bimaelf  the  agent  of  another  takes  the  oath  and  signs  the  bond 
necessary  to  obtain  an  attachment,  without  sufficient  authority  from  his  princi- 
pal, the  attachment  must  be  dissolved,  though  the  acts  of  the  pretended  agent 
be  subBequently  ratified  by  the  principal.  The  authority  of  the  agent  must  exist 
at  the  time  of  the  attachment.    C.  P.  i^5. 

A  power  to  sign  an  nttaehment  bond  must  be  special.    C.  C.  2966. 

Appeal  from  the  District  Court  of  Madison,  Willsortf  J. 

Bemiss,  for  the  appellant,  contended  that  the  attachment 
should  be  maintained,  citing  Civ.  Code,  art.  2961.  7  Mart.  N. 
S.  145.  11  La.  2S8.  9  Ibid.  78.  Story  on  Agency,  49,  61, 
65,  59,  239,  246. 

Stacy  and  Sparrow^  for  the  defendants. 

Simon,  J.  This  case  was  once  before  us  on  one  of  the  grounds 
set  up  by  the  defendants  for  dissolving  the  attachment  by  which 
the  suit  was  commenced.  We  reversed  the  judgment  of  the 
lower  court,  sustaining  the  said  ground,  and  being  of  opinion 
that  the  plaintiff  should  be  allowed  the  opportunity  of  proving 
that  the  person  who  made  the  affidavit,  and  executed  the  bond 
for  him,  for  the  purpose  of  obtaining  the  attachment,  had  his 
authority  to  do  so.  We  remanded  this  case  for  further  pro- 
ceedings according  to  law.    See  3  Robinson,  271. 

On  the  return  of  our  mandate  to  the  inferior  court,  the  second 
ground  for  dissolving  the  attachment,  to  wit,  that  no  affidavit  or 
bond  has  ever  been  made  or  signed  by  the  plaintiff  personally, 
or  by  his  duly  authorized  agent  or  attorney  in  fact,  in  the  man- 
ner prescribed  by  law,  was  taken  up,  and  written  evidence  was 
produced  to  show  the  power  under  which  the  affidavit  was 
made,  and  the  bond  executed,  and  to  establish  a  ratification  by 
the  plaintiff  of  the  acts  of  his  agent,  or  negotiorum  gestor  ;  and 
the  motion  to  set  the  attachment  aside  was  overruled  by  the 
Judge,  a  quo. 

The  defendants  answered  to  the  merits  of  the  action,  pretend- 
ing, mainly,  that  although  the  note  sued  on  has  been  transferred 
to  the  plaintiff,  it  was  so  transferred  after  maturity,  and  in  the 
state  of  Mississippi,  and  with  a  full  knowledge,  on  his  part,  of 
the  failure  of  the  consideration.    They  set  up  the  reasons  why 
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the  said  consideration  has  failed ;  pWd  the  existence  of  a  bond 
stipulating  a  penalty  by  ibe  plaintiff's  transferror  in  the  sum  of 
ten  thousand  dollars,  as  a  security  for  the  title  to  the  property 
for  the  price  of  which  the  note  sued  on  was  partly  given  ;  allege 
that  their  vendor  had  no  title  to  said  property  at  the  time  of  the 
sale,  and  that  the  bond  is  forfeited  in  their  favor ;  they  call  their 
said  vendor  in  the  suit,  and  pray  for  a  diminution  of  the  price  to 
the  amount  of  $25,000,  and  that  the  note  sued  on  be  ordered  to 
be  received  by  defendants,  as  a  part  payment  of  the  said  deduc- 
tion and  diminution,  and  be  delivered  up  to  them  accordingly. 

The  Judge,  a  quo,  after  an  investigation  of  the  merits  of  this 
oase,  being  of  opinion  that  the  plea  of  payment  or  compensation 
set  up  in  the  answer  had  been  legally  established,  ordered  the 
note  sued  on  to  be  compensated  with  the  bond  to  an  amount 
thereof  sufficient  to  extinguish  said  note ;  and  from  this  judg- 
ment, after  a  vain  attempt  to  obtain  a  new  trial,  the  plaintiff  has 
appealed. 

The  first  object  of  our  inquiry  is,  whether  the  authority  of  the 
person  who  took  the  oath,  and  signed  the  attachment  bond  for 
the  plaintiff,  has  been  sufficiently  established ;  and,  therefore, 
whether  the  court,  a  qua,  erred  in  overruling  the  defendant's 
motion  to  dissolve  said  attachment? 

The  attachment  was  granted  upon  the  oath  of  one  E.  H. 
Shepherd,  who  also  subscribed  the  attachment  bond,  styling 
himself  the  agent  of  William  B,  Grove  ;  and,  in  order  to  prove 
that  he  was  duly  authorized  to  take  said  oath,  and  to  bind  his 
principal  in  the  bond,  an  instrument  in  writing,  purporting  to 
have  been  signed  and  acknowledged  by  Grove,  before  three  wit- 
nesses, and  to  have  been  proved  under  oath,  by  two  of  the  sub- 
scribing witnesses,  before  the  clerk  of  the  court  of  Haywood 
county,  state  of  Tennessee,  was  produced,  but  was  objected  to 
by  the  defendant's  counsel,  on  the  ground  that  the  signature  of 
Grove  to  said  document  was  not  legally  proved  to  be  genuine, 
and  that  the  same  was  not  passed  and  authenticated  in  the  man- 
ner required  by  law  to  make  it  an  authentic  act,  &c.  The 
Judge,  a  quo,  admitted  it  in  evidence,  and  the  defendants  took  a 
bill  of  exceptions  to  his  opinion. 

It  is  not  our  purix>se  to  examine  whether  the  document  ob- 
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jected  to  was  properly  received  in  evidence,  or  not  For  the  sake 
of  argument  upon  its  effect,  we  shall  admit  that  it  was  sufficient- 
ly proved  to  be  genuine,  and  that  it  was  duly  authenticated ;  as, 
under  the  view  we  have  taken  of  its  bearing  upon  the  case,  we 
think  it  more  advisable,  and  more  proper,  that  we  should  at  once 
express  our  opinion  upon  its  legal  effect  upon  the  rights  of  the 
parties  in  whose  favor  and  against  whom  the  attachment  has 
been  obtained  and  issued. 

The  instrument  under  consideration  first  recites,  that  William 
B.  Grove  recognizes  and  acknowledges  Egbert  H.  Shepherd  to 
have  been  his  true  and  lawful  attorney  in  fact,  and  agent  to 
transact  any  and  all  business  in  his  name,  during  the  last  five 
years  in  the  State  of  Louisiana ;  at  his  discretion  to  sue  or  be 
sued,  employ  counsel,  appoint  agents  or  attorneys,  one  or  more, 
and  to  revoke  the  same  at  his  pleasure,  and  to  act  in  all  matters 
in  which  he,  the  plaintiff,  may  be  concerned  in  said  State  as 
fully  as  he  could  do,  or  could  have  done  in  person.  He  further 
goes  on  to  say :  '*  I  do  more  particularly  recognize  his  authority 
as  my  agent  and  attorney  in  fact,  to  bring  a  certain  suit  some- 
time pending  in  the  District  Court  of  the  parish  of  Madison, 
State  of  Louisiana,  in  which  I,  William  B.  Grove,  was  plaintiff, 
and  one  William  Harvey,  defendant,  which  was  commenced  by 
attachment,  on  the  25th  day  of  September,  1840;  hereby  ac- 
knowledging that  said  Shepherd  had  full  authority  from  me  at 
the  time  said  suit  was  brought,  to  institute,  support,  and  carry 
on  the  same,  and  to  make  all  necessary  affidavits  as  my  agent, 
in  executing  the  attachment  bond,  and  to  do  all  things,  &c.'' 
This  act  was  executed  on  the  12th  of  November,  1842. 

It  is  clear,  that  Shepherd,  at  the  time  of  the  institution  of  this 
suit,  and  of  the  granting  of  the  attachment,  25th  of  February, 
1840,  had  no  sufficient  authority  from  the  person  in  whose  name 
he  acted  as  agent,  to  bind  him  on  the  attachment  bond  ;  he  did 
it  as  his  negotiorum  gesior  ;  and  the  object  of  the  evidence  was 
to  show  a  ratification  of  his  acts  on  the  part  of  his  principal, 
more  than  two  years  and  six  months  after  the  unauthorized  attach- 
ment had  had  its  effect.  This  ratification  was  executed  after  the 
filing  of  the  defendants'  motion  to  set  aside  the  proceedings  had 
on  the  attachment,  after  the  judgment  of  this  court  had  passed 
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upon  one  of  the  grounds  of  dissolution,  and  was  not  even  in  ex- 
istence at  the  time  the  plaintiff  complained  before  us,  that  he  had 
been  prevented  from  proving  the  authority  of  the  person  who 
had  acted  for  him.  It  is  also  worthy  of  notice,  that  the  attach- 
ment suit  alhided  to  in  the  act  of  ratification,  is  therein  recited  to 
have  been  instituted  on  the  25lh  of  September,  1840,  whilst 
the  present  suit  was  brought  on  the  25th  of  February,  1840. 
This  would  be  insufficient  in  itself  to  protect  and  cover  the  acts 
of  the  agent  in  this  case,  as,  although  it  may  have  been  inserted 
through  error,  the  description  of  the  suit  does  not  correspond 
with  the  act  intended  to  be  ratified  ;  and  the  principal,  would, 
perhaps,  have  a  right  to  set  up  as  his  defence,  if  a  suit  was  to  be 
brought  against  him  for  damages  on  the  attachment  bond,  that 
he  never  intended  to  ratify  the  signing  of  a  bond  for  him  more 
than  six  months  before.  Be  this  as  it  may,  the  question  at  issue 
on  this  point  is,  can  the  plaintiff's  ratification  have  a  retroactive 
effect,  so  as  to  give  validity  to  proceedings  originally  invalid? 
Or,  rather,  does  the  rule,  "  Omnis  ratihabitio  retrotrahiiur,  et 
mandato  priori  cequiparaiur,^  ^Pply  ^o  this  case  ?  i 

It  is  first  necessary  to  premise,  that  according  to  the  terms 
and  true  spirit  of  our  attachment  laws,  ii  is  required,  that  before 
the  defendant  is  dispossessed  and  deprived  of  the  use  of  the  pro- 
perty upon  which  the  attachment  is  to  be  levied,  the  plaintiff 
should  give  a  bond,  as  a  security  for  the  payment  of  such  dam- 
ages as  the  defendant  may  recover  against  him,  in  case  it 
should  be  decided  that  the  attachment  was  wrongfully  obtained. 
Code  of  Pract.  art.  245.  The  bond,  it  is  true,  is  prospective  in  its 
operation ;  but  being  given  as  a  security  against  the  consequences 
of  a  proceeding  which  is  to  have  an  immediate  effect  upon  the 
rights  of  a  third  person,  by  depriving  that  person  of  the  use  and  en- 
joyment of  his  property,  it  seems  that  that  being  the  principal  con- 
dition on  which  the  attachment  can  be  granted,  the  responsibility 
of  the  party  for  whose  benefit  it  is  obtained,  should  exist  at  the 
time  of  its  enforcement,  that  is  to  say,  at  the  time  that  the  attach- 
ment is  levied.  A  bond  signed  by  an  unauthorized  person,  from 
which  another  party  may  be  injured,  and  against  which  injury 
the  bond  is  intended  to  provide,  is  no  bond  at  all,  in  the  sense  of 
the  law,  and  cannot  be  the  basis  of  proceedings;  the  consequences 
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of  which  may  cause  damage  to  another.  Its  validity,  and  the 
liability  arising  therefrom,  should  exist  simultaneously  with  the 
proceeding  to  which  it  gives  rise  ;  as  otherwise,  attachments,  or 
other  proceedings  of  the  same  nature,  might  issue  without  the 
defendant's  having  any  other  means  of  redress  or  remedy  for  the 
ii^nry  he  may  have  sustained,  but  that  which  would  depend 
upon  the  mere  will  of  his  adversary  ;  or,  in  other  words,  upon  his 
subsequent  and  uncertain  ratification  of  the  act  done  by  an  un- 
authorized person  assuming  to  act  as  his  agent. 

It  is  true,  as  a  general  rule,  that  a  subsequent  ratification  gives 
validity  to  an  unauthorized  act  of  a  negotiorvm  gestor,  and  that 
the  maxim  above  quoted  generally  applies.  It  has,  when  fairly 
made,  the  same  effect  as  an  original  authority  to  bind  the  princi- 
pal, and  our  C/ode  is  explicit  upon  this  subject.  Civ.  Code,  arts. 
1789,  2252.  7  Mart.  N.  S.  143.  11  La.  28S.  2  Rob.  20.  It 
is  true,  also,  that,  if  the  authority  first  generally  recited  in  the 
document  under  consideration,  had  existed  at  the  time  of  the 
institution  of  this  suit,  it  would  have  been  sufficient  to  empower 
the  agent  to  take  the  oath  requiired  by  law ;  (Civ.  Code,  arts. 
2%3,  2964 ;)  but  it  was  too  general  to  authorize  him  to  sign  the 
attachment  bond,  so  as  to  be  then  binding  upon  the  principal.  Our 
law  requires,  in  such  cases,  that  the  power  should  be  special; 
(Civ.  Code,  art.  2966;)  and  it  is  clear,  therefore,  that  (he  only 
reason  why  effect  could  be  given  to  the  attachment  bond,  would 
only  result  from  the  plaintiff's  subsequent  ratification,  which,  we 
have  already  said,  cannot  have  any  retroactive  effect  in  a  case  of 
this  kind,  so  as  to  render  valid,  proceedings  which  originally 
were  illegal  and  void.  Story,  in  his  Commentaries  on  the  Law 
of  Agency,  §  246,  establishes  a  distinction  which,  we  think, 
covers  the  present  case.  He  says :  "  If  the  act  done  by  such 
person  annddy  if  authorized^  create  a  right  to  have  some  act  or 
duty  performed  by  a  third  person^  so  as  to  subject  him  to  dam- 
ages or  losses  for  the  non-performance  of  that  act  or  duty,  or 
wotdd  defeat  a  right,  there,  the  subsequent  ratificatio/n  or  adop- 
tion of  the  unauthorized  act  by  the  principal  will  not  give  va- 
lidity to  it,  so  as  to  bind  such  third  person  to  the  co9isequencesJ' 
In  ^  247,  he  illustrates  the  doctrine :  "  So,^^  says  he,  "  the  de- 
mand made  of  goods,  by  an  unauthorized  person,  will  not,  al- 
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though  adopted  by  the  principal^  be  evidence  to  support  an 
action  of  trover  for  a  conversion.  Soy  a  demand  by  a  person^ 
not  authorized^  of  payment  of  a  promissory  note  or  bill  of  ex- 
change, would  not,  though  ratified  by  the  holder,  constitute  a 
good  demand  upon  the  party,  so  as  to  m^ake  him  liable  for 
damages  for  his  defauW^  So,  in  this  case,  ought  we  to  say, 
that  aa  attachment  issued  on  the  oath  and  bond  of  a  person  un- 
authorized to  sign  it,  should  not,  though  subsequently  ratified  by 
the  plaintiff,  subject  the  defendant  to  being  deprived  of  his  rights 
to  the  property  attached,  or  defeat  his  right  to  having  the  attach 
ment  dissolved.  Story,  also,  says,  that  "  the  rule,  omnis  ratiha- 
bitio  retrotrahitur,  et  mandato  priori  cequiparatur,  is  only  ap- 
plicable to  cases  where  the  conduct  of  the  parties,  on  whom  it  is 
to  operate,  not  being  referable  to  any  agreement,  cannot,  in  the 
mean  time,  depend  on  the  fact,  whether  there  be  a  ratification 
or  not. 

With  this  view  of  the  question,  we  think  the  attachment  must 
be  dissolved,  and  the  suit  dismissed. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court,  though  rendered  on  the  merits,  in  favor  of  the  de- 
fendants and  appellees,  be  avoided  and  reversed  ;  and  it  is  or- 
dered and  decreed,  that  the  motion  made  by  said  defendants  to  set 
aside  the  attachment  be  sustained  ;  that  said  attachment  be  dis- 
solved, and  that  this  suit  be  dismissed ;  the  plaintiff  and  appel- 
lant paying  the  costs  in  both  courts. 


Same  Case — On  an  Application  for  a  Re-hearing. 

Where  an  absentee  against  whom  an  action  had  been  commenced  by  attachment 
excepted  to  the  attachment,  but,  on  the  exception  being  overruled,  pleaded  to 
the  merits,  he  will  be  entitled,  if  the  exception  was  erroneously  overruled,  to  re- 
quire that  the  action  be  dismissed.  The  benefit  of  his  exception  is  not  waived 
by  his  answer  made  under  the  order  of  the  conrt. 

Btmiss,  for  a  re-hearing,  urged,  that  the  defendant,  Harvey, 
having  appeared  by  attorney,  the  action  should  not  be  dismissed, 
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though  the  attachment  were  dissolved ;  citing,  1  Mart.  266.    6 
Ibid.  574.    8  Mart.  N.  S.  362.    13  La.  11, 109. 

Simon,  J.  The  appellee  having  been  brought  inio  court  only 
by  the  attachment,  and  not  by  a  citation  served  upon  him  per- 
soTiaUy^  or  at  his  domicile  had  a  right  to  appear,  to  except  to  it, 
and  to  show  it  was  illegally  issued,  and  obtain  thereby  the  dis- 
missal of  the  attachment,  and  of  the  suit,  as  a  consequence.  His 
exceptions  were  overruled  below,  and  he  was  ordered  to  answer 
to  the  merits;  but  he  could  not  lose  the  benefit  of  those  exceptions 
which,  we  think,  ought  to  have  been  sustained. 

Re-hearing  refused. 


James  Erwin  v.  The  Commercial  and  Railroad  Bank 

op  ViCKSBURG. 

Where  the  petition  for  an  appeal,  drawn  np  in  the  names  both  of  the  defendants 
and  a  garnishee,  was  not  signed  by  the  counsel  of  the  former,  through  inadver- 
tencs,  but  the  bond,  execated  in  purauaace  of  the  order  of  the  judge  allowing 
the  appeal,  was  executed  in  the  name  of  both  appellants,  though  not  signed  by 
the  defendants,  it  is  sufficient.  The  omission  of  the  attorney  to  sign  the  petition 
is  not  such  a  fault  of  the  appeUants  as  will  justify  the  dismissal  of  the  appeal. 
The  omission  may  be  supplied  under  section  19  of  the  act  of  20th  March,  1839. 

In  attachment  cases  all  the  forms  must  be  strictly  complied  with,  or  the  proceed- 
ings will  be  yoid. 

naiutiff  who  had  obtained  an  attachment  on  giving  a  bond  as  required  by  law,  rei- 
presented  that  the  attachment  had  not  been  served  or  levied  according  to  law, 
and  was  therefore  void,  and  prayed  that  another  attachment  might  be  issued, 
which  was  done,  but  no  new  bond  was  executed.  The  bond  referred  only  to  the 
first  attachment.  Held,  that  the  liability  of  the  surety  in  the  bond  related  exr 
clnsively  to  the  first  attachment  and  bound  him  only  for  any  damage  resulting  from 
it ;  that  the  bond  could  not  be  revived  without  his  consent ;  and  that  the  second 
attachment  must  be  dismissed. 

An  attachment  bond  most  be  for  a  som  exceeding  by  one-half  the  whole  amount 
claimed,  inclnsive  of  the  interest  which  had  accrued  up  to  the  date  of  filing  the 
petition.    C.  P.  245. 

Appeal  from  the  District  Court  of  Madison,  Curry^  J.  This 
was  an  action  on  certificates  of  deposit,  of  the  Commercial  and 
Raihroad  Bank  of  Vicksbqrg,  payable  after  date  at  a  period  fixed, 
and  bearing  interest,  at  five  per  cent  a  year  till  due.    The  plain- 
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tiff  claimed  interest  at  the  rate  of  12|  per  cent  a  year,  from  the  | 

date  of  the  demand  made  on  the  defendants,  according  to  the  laws 
of  the  state  of  Mississippi,  where  the  deposit  was  made  and  the 
Bank  situated. 

BuLLARD,  J.  The  appellee  has  moved  to  dismiss  the  appeal 
in  this  case  on  the  ground  that  it  is  not  taken  by  the  defendants,  but 
by  the  garnishee  alone  ;  the  petition  of  appeal  not  having  been 
signed  either  by  the  defendants,  their  attorney  in  fact,  or  advocate. 

It  appears  that  the  petition  was  in  the  name  both  of  the  de^ 
fendants  and  the  garnishee,  but  was  signed  only  by  the  counsel 
for  the  garnishee.  The  Judge  regarded  it  as  the  petition  of  both, 
and  granted  the  appeal  upon  the  appellants'  giving  bond,  and  the 
bond  was  given  both  by  the  Bank  and  the  garnishee.  The  omis- 
sion of  the  signature  of  the  counsel  for  the  Bank,  being  a  mere 
matter  of  form  was  allowed  to  be  supplied  in  this  court.  AH  the 
essential,  substantial  forms  have  been  complied  with,  by  obtain- 
ing the  order  of  the  Judge,  and  giving  the  bond  required  by  law.* 
If  the  counsel  omitted  to  sign  the  petition,  it  was  not  so  much 
the  fault  of  the  appellants  as  to  justify  our  dismissing  the  appeal ; 
but  such  an  irregularity  was  properly  allowed  to  be  corrected  ac- 
cording to  the  I9th  section  of  the  act  of  March,  1839,  amendatory 
of  the  Code  of  Practice.    The  motion  is,  therefore,  overruled. 

Upon  the  merits,  the  appellants  have  made,  and  rely  upon  the 
following  points : 

1st.  That  the  bond  for  the  attachment  was  not  given  for  a  suf- 
ficient amount ;  that  $6000  was  claimed  in  the  petition  ;  that  the 
interest  then  due  amounted  according  to  the  judgment  to  $1200, 
and  that  one-half  over  the  amount  thus  claimed  was  $10,800, 
and  the  bond  was  only  for  $10,000. 

2d.  That  there  was  in  the  proceedings  carried  on,  and  in 
which  the  judgment  was  rendered,  no  existing  bond.  Two  at- 
tachments were  sued  out,  the  first,  on  which  the  bond  was  given, 
having  been  voluntarily  abandoned  by  the  plaintiff  before  the 
second  was  obtained,  and  the  liability  of  the  surety  on  the  bond 


*  The  bond  was  drawn  up  in  the  namea  of  the  defendaAts  and  the  i^niahee. 
bat  it  was  tig;ned  by  the  anrety  and  the  garnishee  only. 
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fixed  under  that  attachment.  That  the  bond  applies  only  to  that 
attachment,  eo  nomine,  • 

3d.  That  there  never  was  any  legal  service  of  citation  in  either 
of  the  attachments.  One  was  posted  at  the  door  of  the  clerk's 
office,  and  the  other  at  the  door  of  the  Sheriff's  office. 

4ih.  That  no  property  was  attached  by  the  Sheriff;  and  lastly, 
that  no  attorney  was  appointed  by  the  court  to  represent  the  de- 
fendants in  the  attachment,  in  which  the  proceedings  were 
had,  and  the  judgment  rendered ;  the  attorney  first  appointed 
not  being  authorized  to  act  in  relation  to  the  second  attach- 
ment. 

It  is  so  well  settled  that  in  attachment  cases,  the  forms  of  the 
law  must  be  strictly  adhered  to,  that  it  is  hardly  necessary  to  re- 
peat it.  The  law  provides  as  a  condition  precedent  upon  which 
alone  a  writ  of  attachment  can  issue,  that  the  plaintiff  shall  give 
bond  with  security  upon  which  the  defendant  can  recover  the 
damages  sustained  by  him,  if  it  should  turn  out  that  the  attach- 
ment issued  improperly.  In  the  present  case  the  only  bond  given 
recites  that  an  attachment  had  issued  on  the  day  it  bears  date,  to 
wit,  the  5th  of  February ;  the  writ  was  issued  on  the  same  day. 
The  bond  refers  to  that  attachment  and  no  other.  The  surety 
was  liable  for  any  damages  sustained  in  consequence  of  the  im- 
proper issuing  of  the  writ  of  that  date. 

On  the  26th  of  May,  following,  the  plaintiff's  agent  made  a 
new  affidavit,  setting  forth  the  indebtedness  and  residence  abroad 
of  the  defendants,  and  states  further,  "  that  the  attachment  already 
issued  in  this  case  has  not  been  served  or  levied  according  to 
law,  and  that  the  same  is  void.  He,  therefore,  prays  that  another 
writ  of  attachment  may  issue."  The  clerk  of  the  court  to  whom 
this  affidavit  appears  to  have  been  presented,  orders  a  new  attach- 
ment in  these  words,  "  a  sufficient  showing  having  been  made, 
and  the  bond  filed  being  considered  satisfactory,  it  is,  therefore, 
ordered  that  a  writ  of  attachment  issue  according  to  law."  The 
writ  accordingly  issued,  and  was  served.  The  attorney  who 
had  been  appointed  under  the  original  attachment,  without  any 
new  appointment,  put  in  an  answer,  in  November,  1842,  in  which 
he  denies  all  the  allegations  in  the  petition,  and  avers,  that  the 
defendants  are  not  in  court  either  by  service  of  citation,  or  by  pro- 
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perty  attached ;  and  the  defendants  further  allege  a  general  as- 
isignment  of  all  their  property  to  trustees  or  assignees,  for  the 
benefit  of  their  creditors. 

It  is  clear,  that  the  surety  on  the  bond  is  liable  for  the  illegal  at- 
tachment of  the  5th  of  February.  When  that  proceeding  was  aban- 
doned, and  a  new  writ  taken  out,  his  liability  could  not  be  revived 
without  his  consent.  The  bond  had  done  its  office,  and  no  longer 
existed  except  in  relation  to  damages  sustained  in  the  suing  out  g[ 
the  first  writ.  If  the  surety  were  sued  for  damages  alleged  to  have 
been  sustained  under  the  writ  of  attachment  issued  on  the  26th  of 
May,  which  was  executed  by  seizing  the  efifects  of  the  defendants, 
he  might  reply  successfully,  that  he  never  consented  to  any  such 
proceeding ;  that  his  liability  had  already  attached  on  his  bond 
by  the  abandonment  of  the  first,  and  that  he  could  not  be  ren- 
dered liable  twice  on  the  same  bond. 

But  even  if  this  were  doubtful,  it  is  quite  clear  that  the  bond 
was  not  of  sufficient  amount.  The  sum  demanded  was  $6000, 
with  interest  at  five  per  cent,  from  the  22d  of  March,  1839,  until 
due  on  the  1st  of  March,  1840,  and  at  twelve  and  a  half  per  cent 
afterwards.  When  the  petition  was  filed  on  the  5th  of  March, 
1842,  there  was  according  to  the  allegation  in  the  petition  up- 
wards of  $7000,  and  the  bond  is  not  for  a  sum  exceeding  that 
by  one-half.    Code  of  Pract.  art  245.     17  La.  437. 

This  view  of  the  casejrenders  it  unnecessary  to  pionouce  upon 
the  other  allegel  nullities  in  the  proceedings. 

It  is,  therefore,  ordered  and  adjudged,  that  the  judgment  of  the 
District  Court  be  reversed  ;  and  it  is  further  decreed,  that  the  at- 
tachment be  set  aside,  and  the  suit  dismissed,  with  costs  in  both 
courts,  to  be  paid  by  the  plaintiff'  and  appellee. 

Bemiss  and  Amonetty  for  the  plaintiff. 

A.  Pierse,  for  the  defendants,  appellants. 

JStacy  and  Sparrow,  for  the  garnishee,  appellant. 
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The   New  Orleans  Savings   Bank   v.  John  F.  Harper. 
and  another,  Executors  of  Richard  L.  Smith. 

Notice  to  the  drawer  of  the  protest  of  a  bill  for  non-payment,  directed  to  him  at  a 
post-office  not  the  nearest  to  his  residence,  without  any  proof  that  he  was  in  the 
habit  of  receiving  his  letters  and  papers  there,  is  insufficient. 

A  promise  by  the  drawer  to  pay  a  bill,  from  whieh  he  has  been  released  by  illegali- 
ties  in  the  notice  of  protest,  will  not  be  binding,  unless  it  be  proved  that  he  was 
aware  of  his  discharge  at  the  time  of  the  promise. 

The  draweris  not  entitled  to  notice  of  non-payment  by  the  acceptor,  where  the  bilf 
was  accepted  merely  for  the  accommodation  of  the  former. 

Appeal  from  the  Court  of  Probates  of  Coocordia,  Mc  Whor- 
ter^  J. 

Shaw,  Dunlapy  Stacy  and  Sparrow^  for  the  appellants.  The 
drawer  of  the  bill  sued  ou  was  not  entitled  to  notice  of  protest ; 
the  bill  was  for  his  accommodation;  and  he  had  not  provided 
funds  to  meet  it.  Bailey  on  Bills,  297  note,  302,  304  note, 
458.  Chitty  on  Bills,  198.  Bell  v.  NorwoocPs  Adm'r,  7  La. 
102.    Keith  v.  Mackey,  5  Rob.  278. 

F.  H.  and  T.  P.  Farrar^  for  the  defendants.  The  drawer 
was  entitled  to  notice  of  non-payment.  Hill  v.  Martin^  12  Mart. 
177.  Bloodgood  v.  Hawthorn^  9  La.  128.  Williams  v.  Bra- 
shear,  19  La.  370.  10  Peters.  572.  Story  ou  Bills,  369,  373. 
No  legal  notice  was  given.  Mechanics  and  Traders  Bank  v. 
Camptouy  3  Rob.  3.  Nicholson  v.  Marders,  lb.  242.  Union 
Bank  of  Louisiana  v.  Brmon,  1  Rob.  107.  The  promise  by  the 
drawer  Uy  pay  was  not  binding,  it  not  being  shown  that  he  wets, 
at  the  time,  aware  of  his  discharge.  Harris  v.  Allnuit,  12  La. 
465.  Williams  v.  Robinson^  13  La.  419.  Glenn  v.  Thistle^ 
1  Rob.  572. 

MoRPHT,  J.  This  action  is  brought  to  recover  of  the  succes- 
sion of  R.  L.  Smith  the  amount  of  a  protested  bill  of  exchange, 
held  by  the  plaintiflFs,  for  02277  77,  dated  Natchez,  the  11th  of 
October,  1836,  drawn  by  the  deceased  on  Brander,  McKenna  & 
Wright,  and  by  them  accepted,  payable  fifteen  months  after 
date,  in  favor  of  William  Harris,  and  by  him  endorsed,  subject 
to  a  deduction  of  $600,  paid  by  the  acceptors  on  the  10th  of  Au- 
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gust,  183S.    There  was  a  judgment  below  against  the  plaintifis, 
from  which  they  appealed. 

The  bill  was  protested  in  New  Orleans  for  want  of  payment, 
on  the  13th  of  January,  1838,  and  the  certificate  of  the  notary 
shows  that,  on  the  same  day,  he  deposited  notices  of  protest  to 
the  drawer  and  endorser  in  the  post-office,  directed  to  them  re- 
spectively at  Natchez,  MississippL 

The  notice  thus  given  to  R.  L.  Smith  was  clearly  bad,  as  the 
evidence  shows,  that  at  the  time  of  the  protest,  in  1838,  he  Resided 
near  Choctaw  bayou,  in  the  then  parish  of  Concordia ;  that 
there  were,  at  that  period,  two  post-offices,  one  at  Rodney,  in  Mis- 
sissippi, and  one  at  Harrisonburg,  in  Louisiana,  some  ten  or 
twelve  miles  nearer  to  the  residence  of  the  deceased  than  Natchez ; 
and  no  attempt  has  been  made  to  show  that  he  was  in  the  habit 
of  getting  his  letters  and  papers  at  the  latter  office,  Some  decla- 
rations of  the  deceased  that  he  would  pay  the  bill,  were  relied  on 
as  proving  a  wa^r  of  notice  on  his  part ;  but  it  has  not  been 
^  shown  that  he  was  aware  at  the  time  that  he  had  been  discharged 
by  the  laches  of  the  holder.  12  La.  466.  13  La.  419.  1  Rob. 
672.  Story  on  Bills,  §  373.  But  it  is  urged,  on  the  part  of 
the  appellants,  that  the  drawer  of  this  bill  was  not  entitled  to  any 
notice,  because  he  had  no  funds  in  the  bands  of  the  drawees, 
Brander,  McKenna  &,  Wright,  whose  acceptance  was  purely 
for  his  accommodation.  This  position  presents  the  main  ques- 
tionin  the  cause. 

The  testimony  of  Hamilton  Wright  and  H.  F.  McKenna,  two 
members  of  the  firm  who  accepted  the  bill,  and  who  have  since 
been  discharged  under  the  bankrupt  law  from  all  their  liabilities 
up  to  the  10th  of  March,  1842,  has  been  taken  under  a  commis- 
sion. They  declare  that  their  firm  accepted  the  draft  sued  on  for 
the  accommodation  and  benefit  of  the  drawer.  Smith  ;  that  they 
received  nothing  from  him  to  pay  the  same,  and  that  he  had  no 
funds  in  their  hands  at  the  date,  nor  at  the  maturity  of  the  draft. 
They  say,  that  they  do  not  know  for  what  purpose  it  was  drawn, 
but  know  that  it  was  made  for  Smith's  benefit,  and  that  he  got 
the  proceeds  of  it ;  that  he  was  indebted  to  their  firm,  and  that 
his  succession  is  yet  indebted  to  their  firm,  or  their  assignees, 
independent  of  this  draft ;  that  Smith  repeatedly  acknowledged 


OCTOBER,  1845.  233 


The  New  Orleans  Savings  Rank  v.  Harper  and  another,  EzeeatoTs. 

the  debt  as  his  own,  and  promised  to  pay.    They  think  that  the 
last  time  he  promised  to  pay  said  draft  was  in  1841.    On  the 
other  hand,  the  executors  of  the  estate  have  shown  that,  in  1836, 
and  1837,  there  existed  between  the  acceptors  and  the  deceased 
those  transactions  and  dealings  which  exist  between  a  planter  and 
his  commission  merchant ;  that,  on  the  14th  of  April,  1836,  and 
on  the  1st  of  March,  1837,  they  rendered  to  him  two  accounts  of 
sales  of  cotton,  the  first  amounting  to  $930  83,  and  the  other  to 
$1139  20,  and  that  about  that  time  they  shipped  to  him  sundry 
articles  for  his  plantation.    Were  these  commercial  dealings  be- 
tween the  drawer  and  the  drawees  in  proof  before  us  on  a  ques- 
tion of  want  of  notice,  or  the  mere  acceptance  of  this  bill,  we 
would  probably  hold,  under  the  principles  of  the  commercial  law, 
and  our  own  decisions,  that  the  former  was  entitled  to  notice  of 
the  dishonor  of  the  bill,  although  in  point  of  fact  he  had  no 
funds  in  the  hands  of  the  latter,  because  he  might,  in  good  faith, 
have  expected  that  his  factors  would  have  accepted  it.    Blood- 
good  V.  Hawthorn^  9  La.  134.     Willicmis  v.  Broadhoad,  19  La.  ^^-tl^-^- 
370.    But  in  the  present  case,  the  evidence  shows  the  nature  of 
the  transaction  when  it  took  place! .  The  acceptance  was  made  for 
the  sole  accommodation  of  the  drawer,  who,  at  that  time,  impli- 
edly undertook  to  provide  funds  for  the  due  payment  of  the  bill  at 
its  maturity.    He  received  the  proceeds  of  it  when  discounted, 
and  alwa]^  acknowledged  the  debt  as  his  own.    It  has  not  been 
shown  that  the  commercial  dealings  spoken  of  between  him  and 
the  drawees  were  kept  up  to  the  time  of  the  maturity  of  the  bill, 
so  as  to  justify,  or  render  probable,  the  expectation  that  they 
might  possibly  have  funds  belonging  to  him  to  any  amount. 
He  has  not  shown  that  he  made  any  provision  to  meet  this  draft. 
If,  previously  to  its  maturity,  he  had  any  funds  in  the  hands  of 
the  acceptors,  he  had  withdrawn  them,  and  left  the  draft  un- 
provided  for,  having  made  with  such   acceptors  no  arrange- 
ment or  agreement  which  gave  him  the  right  to  expect  that  it 
would  be  paid  by  them,  how  can  he  be  supposed  to  have  suffered 
any  loss  by  the  want  of  notice  ?    The  dealings  which  are  shown 
to  have  existed  between  him  and  the  acceptors,  in  1836  and  1837, 
cannot  alter  the  character  of  the  original  transaction,  which  was 
one  to  raise  money  for  the  drawer  on  the  credit  of  the  acceptors. 
Vol.  XII.  30 
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Had  he  taken  up  the  bill,  he  would  have  paid  a  debt  for  which 
he  was  primarily  bound  as  regards  the  acceptors,  and  would  have 
had  no  remedy  either  against  them  or  anybody  else  ;  whereas, 
had  they  paid  the  draft,  the  drawer  would  have  been  liable  to 
refund  the  money  to  them  without  any  protest  or  notice.  He 
cannot,  therefore,  be  said  to  have  been  entitled  to  notice,  unless 
it  is  shown  that  he  has  sustained  some  special  loss  or  injury  from 
the  want  of  it.  It  is  well  settled  that  the  drawer  is  not  entitled 
to  notice  of  non-payment  by  the  acceptor,  if  the  bill  has  been  ac- 
cepted merely  for  his  accommodation.  Bailey  on  Bills,  302. 
Story  on  Bills,  §  310,  311,  and  312. 

The  plea  of  prescription  was  set  up  in  this  court.  The  record 
shows,  that  more  than  five  years  have  elapsed  between  the  matu- 
rity of  the  bill,  and  the  inception  of  the  present  suit  We  are 
not  satisfied  that  the  loose  declaration  of  Smith  that  he  would 
pay  the  bill,  made  out  of  the  presence  of  the  plaintiffs,  and  at  a 
time  which  is  not  positively  shown,  should  be  viewed  as  a  suffi- 
cient acknowledgment  of  the  debt  to  interrupt  prescription. 
The  witness  speaks  with  no  certainty  as  to  the  date  of  such  pro- 
mises. They  may  have  been  made  before  the  maturity  of  the  draft, 
and,  if  so,  did  not  interrupt  prescription.  10  La.  569.  The 
plaintiffs  have  asked,  that  this  cause  be  remanded  for  trial  upon  the 
plea  of  prescription  now  set  up  for  the  first  time.  This  they  have 
a  right  to  under  article  902  of  the  Code  of  Practice.  In  comply- 
ing with  this  request,  we  have  thought  it  best  to  remand  the  case 
to  be  tried,  de  novoj  upon  its  merits  generally.  This  will  afford 
both  parties  an  opportunity  of  giving  additional  evidence,  and 
will  be  conducive  to  the  ends  of  justice. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  of  Pro- 
bates be  reversed,  and  that  this  case  be  remanded,  to  be  pro- 
ceeded in  according  to  law ;  the  appellees  paying  the  costs  of 
this  appeal. 
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Berry  A.  Wilson  v.  Mary  Vincent.  haJ^i 

Rule  on  dofendant  to  ahow  oanoe  why  an  esecatioQ  afaould  not  be  iflsaed  agaiaet 
her  indmdnally  for  a  debt  dae  by  the  raccesuon  of  which  she  was  curatriz.  De- 
fendant failed  to  appear.  The  mle  was  made  absolate,  and  she  appealed.  The 
citation  to  answer  the  rule  was  served  on  a  perton  stated  in  the  return  to  be  the 
attorney  in  fact  of  the  cnratrix.  There  was  no  allegration  in  the  rule  that  the  de- 
fendant was  absent  from  the  State  ;  and  the  power  only  authorized  the  attorney 
to  represent  her  in  her  capacity  of  curatriz.  Held,  that  the  rule  must  be  dis- 
char|;ed,  for,  assuming  that  defendant  was  abeent  at  the  time  of  serving  the  ci- 
tation, the  power  only  authorized  the  attorney  to  represent  her  as  curatriz,  and 
the  object  of  the  rule  was  to  render  her  personally  liable. 

Appeal  from  the  Court  of  Probates  of  Claiborne,  Drew,  J. 

MoRPHY,  J.  In  the  case  of  Wilson  v.  Murrell,  wherein  the 
defendant  was  sought  to  be  made  liable  as  surety  on  the  bond  of 
Mary  Yincent,  as  curatrix  of  the  vacant  estate  of  Josiah  Vincent, 
the  plaintiff  was  nonsuited  on  the  ground  that  his  proceedings 
against  the  surety  were  premature,  as  he  had  not  taken  the  ne- 
cessary steps  to  enforce  payment  against  the  principal,  pursuant 
(0  the  act  of  the  16th  of  March,  1S42.  6  Bob.  68.  The  plain- 
tiff then  took  a  rule  on  Mary  Tincent,  the  curatrix,  to  show  cause 
why  an  execution  should  not  issue  against  her,  in  her  individual 
capacity,  for  the  sum  of  $315,  with  ten  per  cent  interest  thereon 
from  the  3lst  of  December,  1839.  The  curatrix  having  failed 
to  appear,  the  rule  was  made  absolute,  and  she  appealed. 

It  is  urged  on  the  part  of  the  appellant,  that  the  judgment 
against  her  should  be  reversed,  as  she  has  never  been  legally 
cited.  The  record  shows,  that  two  citations  directed  to  Mary 
Vincent,  curatrix,  were  served  by  the  Sheriff  of  the  parish  of 
Claiborne;  one  of  the  returns  mentions,  that  he  delivered  a 
certified  copy  of  the  citation  and  petition  to  Isaac  Murrell,  at 
the  usual  residence  of  John  Murrell,  Sen V,  he  being  absent  from 
home ;  the  other  says,  that  <<  he  delivered  a  copy  of  the  citation  and 
petition  to  John  Murrell,  Sen'r,  attorney  in  fact  for  Mary  Vincent, 
curatrix,  at  his  usual  residence,  about  fourteen  miles  from  Over- 
ton." The  first  citation  was  clearly  defective,  and  seems  to  have 
been  so  considered  by  the  plaintiff  himself,  as  he  thought  proper 
to  take  out  another.    The  second  citation  is  objected  to  on  the 
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ground  that  it  has  not  been  alleged  in  the  petition,  that  the  de- 
fendant was  absent  from  the  State  at  the  time  of  the  institution 
of  the  suit,  nor  that  John  Murrell,  Sen'rJ  was  her  attorney  in  fact ; 
and  we  have  been  referred  to  the  cases  of  McMieken  v.  Smithy 
(6  Mart.  N.  S.  429,)  and  to  that  otPilie  v.  Kenna,  (16  La.  670.) 
To  this  it  is  answered,  that  in  the  cases  quoted  nothing  showed, 
nor  was  it  alleged  in  the  petition,  that  the  person  upon  whom 
service  was  made  was  the  agent  of  the  defendant ;  whereas  in 
this  suit  the  record  shows,  that  John  Murrell,  Sen'r,  was  the  duly 
constituted  attorney  in  fact  of  the  curatrix,  Mary  Vincent ;  that 
article  1145  of  the  Civil  Code  authorized  her,  in  case  she  wished 
to  be  absent  for  a  time,  to  leave  with  some  person  residing  in  the 
parish  where  the  succession  was  opened,' her  general  and  special 
power  of  attorney  to  represent  her  in  all  the  acts  of  her  adminis- 
tration as  curatrix,  and  to  deposit  an  authentic  copy  of  this  pow- 
er of  attorney,  before  her  departure,  in  the  office  of  the  Judge 
who  appointed  her ;  that  the  defendant,  having  done  so,  the  cita- 
tion served  on  her  agent  was  sufficient  and  legal.  On  examin- 
ing the  power  of  attorney,  which  was  executed  on  the  18th  of 
September,  1841,  we  find  that  it  is  a  special  power  authorizing  J. 
Murrell,  Sen^r,  to  represent  her  only  in  her  capacity  of  curatrix, 
to  admit  claims,  render  an  account,  d&c  Even  were  we  to  pre- 
sume that  she  absented  herself,  and  that  her  absence  continued 
up  to  February,  1844,  when  this  proceeding  was  instituted 
against  her,  yet  it  is  clear  that,  under  the  special  power  she  left 
to  J.  Murrell,  Sen'r,  he  was  competent  to  represent  her  only  in 
her  official  capacity  as  curatrix  of  the  estate  of  Josiah  Vincent. 
The  rule  taken  against  her  had  for  its  object  to  render  her  perso- 
nally liable.  If  it  is  made  absolute,  it  will  operate  as  a  judgment 
against  her  individually,  to  be  satisfied  out  of  her  own  property. 
The  word,  curatrix,  which  is  added  to  the  name  in  the  citation, 
can  be  considered  only  as  a  descriptio  perstm<B,  The  proceed- 
ing, in  point  of  fact,  is  one  against  Mary  Vincent  in  her  own 
name,  and  not  as  curatrix.  John  Murrell,  Sen'r,  was  not  her  ge- 
neral agent,  and  had  no  capacity  to  represent  her  in  relation  to 
her  private  affairs,  or  any  suit  or  proceeding  brought  against  her 
individually.  As  it  does  not  appear  to  us  that  the  defendant  was 
legally  cited,  the  judgment  appealed  from  must  be  set  aside. 
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It  is,  therefore,  ordered,  that  the  judgment  of  the  Court  of  Pro- 
bates be  reversed,  and  the  case  remanded  for  further  proceedings 
aocording  to  law,  the  plaintiff  and  appellee  paying  the  costs  of 
this  appeal. 

Peets  and  Garrett^  for  the  plaintiff. 

Laws(mj  for  the  appellant. 


The  Union  Bank  op  Louisiana  v.  Ralph  Cushman. 

The  certificate  of  the  notary  by  whom  a  note  was  protested  that  demand  of  pay* 
laent  was  made  at  the  proper  place,  is  prima  facie  evidence  afjrainst  the  endor- 
ser, and  sofficient,  per  $e,  antil  rebotted  by  direct  proof. 

Appeal  from  the  District  Court  of  Avoyelles,  Boyce^  J. 

H.  Taylor  and  Swayze,  for  the  plaintiffs,  cited  13  La.  360. 
14  lb.  391. 

Cushman^  pro  se. 

MoRPHY,  J.  This  it  an  action  brought  against  R.  Cushman, 
as  endorser  of  a  promissory  note  for  tlOOS,  made  payable  at 
the  office  of  discount  and  deposit  of  the  Union  Bank  of  Louisi- 
ana, at  Avoyelles.  There  was  a  judgment  below  in  favor  of  the 
plaintiffs,  and  he  has  appealed.  It  is  contended,  on  the  part  of 
the  appellant,  that  there  is  no  evidence  of  a  demand  having 
been  made  at  the  place  of  pa3rnient  indicated  in  the  note  sued  on. 
The  notary  states,  in  his  protest,  that  he  went  to  the  office  of 
discount  and  deposit  of  the  branch  of  the  Union  Bank  of  Louisi- 
ana at  Hydropolis,  and  there  presented  the  note  to  Lucien  D. 
Coco,  the  cashier  of  the  aforesaid  Branch  Bank,  where  the  same 
is  made  payable^  and  demanded  of  him  payment  thereof,  &c. 
The  protest  is  headed  "  State  of  Louisiana,  parish  of  Avoyelles," 
and  the  notary  states,  that  he  is  a  notary  in  and  for  the  said 
parish.  Independent  of  any  knowledge  of  our  own,  we  are  au- 
thorised to  conclude,  from  this  instrument,  that  Hydropolis  is  a 
village  within  the  parish  of  Avoyelles,  and  that  the  Avoyelles 
branch  of  the  Union  Bank,  mentioned  in  the  note,  is  located 
there.    It  is  not  pretended  that  there  is  any  other  branch  of  tho 
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Union  Bank  in  Avoyelles  than  that  at  Hydropolis.  As  this 
court  said  in  Poydras  v.  Bell^  the  notary's  certificate  forms 
prima  fade  evidence  that  the  demand  was  made  at  the  proper 
place,  and  is,  per  se,  sufficient,  until  rebutted  by  direct  proof. 
14  La.  392. 

Judgment  affirmed. 


Michael  H.  Dosson,  Curator  of  the  Succession  of  Hugh  B. 
Johnson,  v,  Wadwell  Sanders. 

The  authentic  evidenoe  required  to  anthorixe  the  iasuinir  of  an  order  of  seizure 
and  sale  must  be  complete  so  far  as  relates  to  the  debt.  Thus  where  a  mort- 
^g^e  by  authentic  act  was  executed  under  power  of  attorney,  or  where  a  note 
secured  by  such  a  mortgage  has  been  assigned,  the  power  and  the  assignment 
must  be  prored  by  authentic  acts.  As  relates  to  the  capacity  of  persons  suing 
en  auter  droit,  prima  facie  eyidence  of  their  right  is  sufficient  In  such  a  case, 
copies  of  the  bond  and  oath  of  a  curator,  certified  under  the  hand  and  seal  of 
the  probate  judge  to  be  true  copies  from  the  originals  on  file  in  his  office,  will 
be  sufficient  evidence  of  the  capacity  of  the  plaintiff,  though  the  letters  of  eura- 
torthtp  would  be,  perhaps,  better  eyidenee. 

The  certificate  of  a  notary  that  he  presented  a  note,  which  was  payable  at  the 
office  of  a  parish  judge,  at  the  said  office,  to  a  person  in  the  office,  and  demanded 
payment  thereof,  and  was  informed  that  there  were  no  funds  to  pay  it,  is  suffi- 
cient evidence  of  demand  against  the  drawer  of  the  note. 

Appeal  from  the  District  Court  of  Franklin,  Willson^  J. 

Purvis^  for  the  plaintiff. 

Copley,  for  the  appellant. 

MoRPHY,  J.  The  defendant  has  appealed  from  an  order  of 
seizure  and  sale  taken  out  of  the  lower  court,  by  the  petitioner, 
as  the  curator  of  the  estate  of  Hugh  B.  Johnson.  The  Jiiit  of  the 
Judge  was  given  on  aproc^s^erbal  of  the  adjudication  of  a  slave 
to  Wadwell  Sanders  at  the  probate  sale  of  the  succession,  signed 
by  the  purchaser  in  presence  of  two  witnesses  and  the  Judge  of 
the  parish  of  Catahoula,  acting  ex  officio  as  auctioneer,  and  on 
two  of  the  notes  he  had  given  in  payment  of  the  property,  which 
notes  were  paraphed  ne  varietur  by  the  said  Judge. 
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The  appellant's  counsel  has  assigned  as  errors  apparent  on  the 
face  of  the  record : 

1.  That  the  District  Judge  had  not  before  him  legal  and  au- 
thentic evidence  of  the  capacity  assumed  by  the  petitioner,  to  au- 
thorize the  issuing  of  an  order  of  seizure  and  sale. 

2.  That  a  sufficient  demand  of  payment  at  the  place  men- 
tioned on  the  face  of  the  notes  sued  on,  was  not  shown. 

I.  We  find  in  the  record  copies  of  the  bond  given,  and  of  the 
oath  taken  by  the  petitioner,  as  curator  of  the  succession  of  Hugh 
B-  Johnson,  before  the  Probate  Judge  of  the  parish  of  Catahoula, 
and  these  documents  are  certified  under  the  hand  and  seal  of  the 
said  Judge,  as  correct  copies  from  the  originals  on  file.  Let- 
ters of  curatorship,  duly  attested,  would  have  been,  perhaps,  bet- 
ter evidence  of  the  appointment  of  M.  H.  Dosson  as  curator,  than 
that  produced  below;  but  as  the  bond  and  oath  received  by 
the  Judge  of  Probates  necessarily  presupposed  an  appointment 
made  by  him,  we  think  that  the  District  Judge  had  sufficient 
proof  of  the  right  and  capacity  of  the  person  applying  for  the  or- 
der on  behalf  of  the  estate.  Civ.  Code,  arts.  1119,  1120.  The 
authentic  evidence  required  by  the  Code  to  authorize  the  issuing 
of  an  order  of  seizure  and  sale  must  be  complete,  so  far  as  re- 
gards the  debt  sought  to  be  enforced  by  this  summary  proceed* 
ing.  If,  for  instance,  a  mortgage  by  an  authentic  act  has  been  exe- 
cuted under  a  power  of  attorney  from  the  mortgagor,  or  if  a  note 
secured  by  mortgage  has  beenjassigned,  the  power  of  attorney 
and  the  assignment  must  appear  from  authentic  act,  otherwise  the 
whole  evidence  of  the  debt  would  not  be  of  that  character  which 
the  law  requires  to  be  the  basis  of  executory  process.  As  relates 
to  the  capacity  of  persons  suing  en  auter  droit,  it  is  sufficient,  we 
think,  if  they  make  a  prima  facie  showing  of  their  right  and 
quality.  ^Rowletiv.  Shepherd,  7  Mart.  N.  S.  614.  In  a  case 
like  the  present,  and  in  many  others  which  can  easily  be  imag- 
ined, such  persons  cannot  produce  authentic  acts,  as  defined  by 
the  Code,  to  show  their  right  to  sue,  nor  is  it  necessary  that  they 
should. 

IT.  In  relation  to  the  demand  made  at  the  place  where  the  two 
notes  in  suit  were  payable,  such  demand,  if  necessary  at  all  in 
a  case  like  the  present,  is  proved  by  a  protest  to  be  found  in  the 
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record.  The  notes  were  made  payable  at  the  office  of  the  Parish 
Judge  of  Catahoula,  and  the  notary  declares*  that,  on  the  1st  of 
March,  1846,  he  presented  them,  at  that  place,  to  one  George  S. 
Sawyer  then  in  the  office,  the  Parish  Judge  being  absent,  and 
demanded  payment  of  him,  and  was  answered  that  no  funds  had 
been  deposited  there  to  pay  such  notes,  &c.  Such  a  demand  ap- 
pears to  us  fully  sufficient  against  the  drawer  of  a  note. 

Judgment  affirmed. 


Henderson  Tatlor  v.  Jean  Pierre  Normand,  Administra- 
tor of  the  Succession  of  Pierre  Normand. 

Where  plaintiff  Buea  on  a  note  as  hayinj^been  transferred  to  hioii  and  the  note, 
which  is  annexed  to  and  prayed  to  be  taken  as  a  part  of  the  petition,  shows  that 
it  was  transferred  to  the  plaintiff  and  another  person,  and  there  m  no  evidence 
that  plaintiff  afterwards  acquired  the  whole  interest  in  it,  the  variance  between 
the  allegata  and  probata  will  be  fatal. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Baillio,  J. 

Simon,  J.  This  suit  is  brought  upon  a  promissory  note,  made 
payable  to  the  order  of  one  Justin  Normand,  and  transferred  by 
him  after  maturity  to  Taylor  &  Swayze. 

The  defendant  first  pleads  the  general  issue,  and  denies  special- 
ly, that  the  plaintiff  is  the  bona  fide  holder,  or  owner  of  said  note 
for  a  valuable  consideration.  He  further  alleges  divers  matters 
in  avoidance  of  the  plaintiff's  right  of  recovery,  pretends  that  it 
was  transferred  for  the  purpose  of  depriving  him,  defendant,  and 
the  forced  heirs  of  the  maker  of  the  note,  of  a  substantial  and 
good  defence  against  the  same;  and  states  the  grounds  upon 
which  his  defence  is  based. 

There  was  judgment  below  in  favor  of  the  plaintiff,  and  the  de- 
fendant appealed. 

Our  attention  has  been  first  called  to  the  manner  in  which  this 
suit  was  instituted,  and  to  the  endorsement  on  the  note,  purport- 
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ing  to  be  a  transfer  thereof  to  Taylor  &  Swayze,  whilst  the 
suit  is  iu  the  name  of  Henderson  Taylor ;  and  it  has  been  con- 
tended, that  as  it  is  not  alleged,  and  no  evidence  has  been  pro- 
duced to  show  that  the  transferrors  have  ever  transferred  their 
right  to  the  plaintiff,  said  plaintiff,  from  his  own  showing,  has 
no  title  thereto,  so  as  to  claim  its  amount  in  his  own  private 
name. 

The  petition  states,  that  the  note  sued  on  was  transferred  by 
the  payee  to  the  petitioner;  and  said  note,  introduced  in  evidence, 
together  with  the  transfer  written  on  its  back,  to  establish  the 
debt,  and  the  plaintiff's  title  thereto,  proves  the  fact  that  it  be- 
longs to  Taylor  &  Swayze,  by  whom,  nothing  shows,  it  ever 
was  transferred  to  the  plaintiff.  The  transfer  exhibited  by  the 
production  of  the  endorsement,  was  thus  made  to  two  persons, 
who  became  the  creditors  jointly  of  the  maker  of  said  note  ;  and 
it  is  clear,  that  one  of  them  has  no  right  to  sue  for  and  recover 
the  whole  amount  thereof,  without  alleging,  and  being  able  and 
prepared  to  show,  that  the  interest  of  his  co-obligee  has  been 
transferred  to  him. 

But  it  has  been  urged,  that  the  petition  being  signed  by  Tay- 
lor  ^  Swayze,  who  are  partners,  in  the  practice  of  the  law,  and 
to  whom  the  note  was  apparently  transferred,  this  may  be  con- 
sidered as  a  recognition  of  the  plaintiff's  right,  on  the  part  of 
Swayze,  and  as  conclusive  proof  that  the  title  to  the  note  is  in 
his  partner,  Taylor,  and  that  he  has  no  interest  in  it.  This  might 
be  true,  if  it  was  shown  that  the  signature  to  the  petition  is  in 
the  handwriting  of  Swayze,  for,Hhen,  although  it  is  signed  in 
the  name  of  the  firm  as  attorneys  ''/or  plaintiff,^  he,  Swayze, 
might  be,  perhaps,  precluded  thereby  from  gainsaying  the  alle- 
gations contained  in  the  petition.  But  we  cannot  presume  that 
the  petition  is  signed  by  Swayze,  when  the  stiit  is  brought  by 
Taylor ;  and  it  is  obvious  that  such  presumption,  which  could 
always  be  rebutted  by  direct  proof,  would  be  insufficient  to  di- 
vest Swayze  of  his  interest  in  a  note  transferred  to  him  jointly 
with  Taylor.  If  he  has  really  transferred  his  interest  to  his 
partner,  the  fact  should  have  been  alleged  and  proved ;  but 
as  the  case  stands,  Taylor's  title,  under  the  evidence,  being  only 
to  one-half  of  the  note ;  and  said  note  having  been  declared  upon 
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as  transferred  to  the  petitioner,  it  is  clear,  on  the  one  hand,  that 
the  probata  do  not  agree  with  the  allegata^  and  on  the  other, 
that  the  judgment  rendered  in  this  case,  at  the  suit  of  the  plain- 
tiff, would  not  be  res  judicata  against  his  co-obligee. 

We  think,  however,  that,  although  it  is  not  possible  for  us  to 
pronounce  on  the  merits  of  this  cause  in  its  actual  state,  because 
the  plaintiff  has  failed  to  allege  and  prove  the  transfer  of  his 
partner's  interest  to  him,  the  fact  of  said  plaintiff's  being  en- 
titled, on  the  face  of  the  transfer,  to  claim  one-half  of  the  note 
sued  on,  and  the  circumstance  of  the  signature  of  the  petition 
being  in  the  name  of  both,  are  sufficient  to  make  us  abstain  from 
dismissing  the  action  ;  and,  we  think,  that  the  end  of  justice  will 
be  more  properly  attained  by  our  remanding  the  cause  to  the 
lower  court  for  a  new  trial,  so  as  to  afford  the  plaintiff  an  oppor- 
tunity of  proving  that  the  signature  to  the  petition  is  in  the  hand- 
writing of  Swayze  ;  or  of  amending  his  said  petition,  so  as  to 
allege  and  prove  that  the  interest  of  the  latter  has  been  trans- 
ferred to  him.  The  court  below  thought,  that  the  allegations 
and  proof  were  sufficient,  and  the  plaintiff  may  have  been  there- 
by led  into  the  error  that  he  could  recover  without  aUeging  or 
proving  a  transfer  to  him,  on  the  presumption  arising  from  the 
signature  of  the  professional  firm  to  the  petition.  Code  of  Pract, 
art.  906.  8  Mart.  N.  S,  328.  1  La.  269.  3  Ibid.  341.  13  Ibid. 
186.  15  Ibid.  208,  231.  18  Ibid.  320.  We  are,  therefore,  of 
opinion  that  this  is  a  proper  case  to  authorize  us  to  exercise  our 
legal  discretion. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Court  of  Probates  be  annulled  and  reversed,  and  that  this  cause 
be  remanded  to  the  lower  court  for  a  new  trial,  for  the  purposes 
set  forth  in  this  opinion ;  the  plaintiff  and  appellee  paying  the 
costs  of  this  appeal. 

Taylor  and  Swayze^  for  the  plaintiff. 
Cushman  and  .Edelen,  for  the  appellant. 
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AspAsiB  BuARD  V.  Alexis  Lemee,  Syndic  of  the  Succession      ^^^  ^ 
of  Dassize  Bossier  and  Pierre  Evariste  Bossier. 

The  p«iineFB  in  a  partienlar  partoerahip  are  not  boandi  in  solido,  for 'the  debts  of 

the  firm,  bat  each  for  his  share  only,  calculated  in  proportion  to  the  number  of 

the  partners  (C.  C.  2844) ;  nor  can  one  partner  bind  the  rest,  unless  empowered 

to  do  00  specially,  or  by  the  atticies  of  partnership .    C.  C.  2843. 
The  words ^'ot'iil  debtor  in  art  3517  of  the  C'ml  Code,  were  inserted  in  the  English 

text  of  that  article,  through  an  error  of  the  translator  or  transcriber.    The  article 

must  be  interpreted  as  applying  to  debtors  in  tolido. 
The  acknowledgment  of  a. debt  by  one  joint  debtor,  or  a  suit  brought  by  or  against 

one  of  several  joint  debtors,  does  not  interrupt  prescription  as  to  the  rest. 
To  intermpt  or  renounce  prescription,  the  acknowledgment  must  be  of  a  particular, 

specific  debt.    Proof  that  the  party  acknowledged  in  conversations  with  the  wit. 

nessee,  that  he  was  largely  indebted  to  the  plaintiff,  is  insufficient. 
The  renunciation,  like  the  acceptance,  of  a  succession,  has  effect  from  the  opening 

of  the  succession. 
The  rights  of  crediton  having  privileges  or  mortgages  are  fixed  at  the  time  of  the 

debtor's  death. 
A  partnership  is  dissolved  by  the  death  of  one  of  the  partners,  unless  there  be  a 

stipolation  to  the  contrary  (C.  C.  285),  but  Where  the  succession  of  a  partner  in 

a  particular  partnership  is  insolvent,  and  administered  with  the  benefit  of  inven- 

tory,  the  partnership  cannot  be  continued  without  the  assent  of  all  the  creditors, 

though  the  articles  of  partnership  have  provided  for  its  continuance* 
After  the  dissolution  ot  a  partnership  none  of  the  members  can  bind  the  rest,  nor 

the  partnership,  for  the  payment  of  a  debt  which  has  been  prescribed. 

Appeal  from  the  District  Court  of  Natchitoches,  Campbell^  J. 

Simon,  J.  This  appeal  is  taken  by  the  defendant,  as  syndic 
of  the  insolvent  successions  of  Dassize  Bossier  and  Pierre  Eva- 
riste Bossier,  both  deceased,  from  a  judgment  which  orders  him 
to  pay  in  his  said  capacity  to  the  plaintiff,  the  sum  of  $19,088^ 
with  eight  per  cent  interest  per  annum  thereon  from  the  21st 
of  May,  1840,  said  sum  and  interest  to  be  paid  jointly  by  the 
said  successions ;  and  further  ordering,  that  the  mortgage  set 
forth  in  the  petition  be  allowed,  recognized,  and  enforced  against 
both  estates. 

The  facts  of  this  case  are  these :  Dassize  Bossier  and  P.  E» 
Bossier  owned,  in  partnership,  a  certain  plantation  and  slaves, 
and  they  cultivated  the  plantation  in  partnership.  They  were 
indebted  to  the  plaintiff  in  a  large  sum  of  money,  upon  seven 
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notes  of  hand,  three  of  which  were  subscribed  by  "  DassizG  Bos- 
sier," and  the  other  four  by  "  Bossier /rerw,"  all  bearing  eight  per 
cent  interest  until  paid.  Those  notes  were  due  as  follows :  one 
for  $1815  95  on  the  1st  of  May,  1832 ;  another  for  $1961,  on  the 
1st  of  May,  1833 ;  another  for  «2118,  on  the  1st  of  May,  1834 ; 
another  for  $2287  50,  on  the  1st  of  May,  1835 ;  another  for 
$1000,  on  the  6th  of  April,  1831 ;  another  for  $1065,  on  the  Uth 
of  April,  1833  ;  and  the  last  one  for  $1080,  on  the  1st  of  July, 
1833 ;  and  they  were  all  made  payable  to  the  plaintiff,  or  to  her 
order. 

Dassize  Bossier  died  on  the  14th  of  October,  1839,  and  his  es- 
tate remained  in  the  possession  of  his  widow,  who  administered 
it  for  herself  and  for  her  two  children,  the  heirs  of  the  deceased, 
as  their  tutrix.  Tn  the  mean  time,  on  the  28th  of  December, 
1839,  she  presented  a  petition  to  the  Court  of  Probates,  to  be  con- 
firmed as  tutrix ;  and  to  cause  an  inventory  and  appraisement 
of  the  property  to  be  made,  and  to  call  a  meeting  of  her  chil- 
dren's family,  to  deliberate  and  give  their  advice  on  their  interest 
in  the  succession,  and  particularly,  whether  said  succession  should 
be  accepted  with  the  benefit  of  inventory,  and  on  divers  other 
subjects.  This  was  done ;  and  the  family  meeting  determined 
that  it  should  be  taken  with  the  benefit  of  an  inventory ;  that  the 
widow  should  take  certain  property  at  the  estimation  price  ;  and 
further,  that  the  partnership  with  P.  E.  Bossier  should  continue 
for  two  years  longer,  from  the  1st  of  January,  1840.  This  was 
in  accordance  with  a  written  agreement  of  the  partners,  signed  by 
them  on  the  1st  of  August,  1839,  in  which  they  stipulate  that, 
in  case  of  certain  circumstances  happening  in  which  the  partner- 
ship might  be  considered  as  dissolved,  it  shall  last  for  two  years, 
longer  after  the  1st  of  January  ensuing.  All  these  proceedings 
were  duly  homologated. 

On  the  21st  of  May,  1840,  P.  E.  Bossier,  the  surviving  partner, 
made  a  settlement  with  the  plaintiff,  in  consequence  of  which  he 
gave  her  a  note  for  $19,088,  payable  to  her  on  demand,  with 
eight  per  cent  interest,  per  annum,  from  date  until  paid,  "  pour 
valeur  re^ue,  en  sept  billets  signis  par  Bossier  frhres  et  par 
mot,  retires  ce  jour  pour  compte  des  memes,^^  and  signed  it : 
"  P.  E.  Bossier y  charge  de  pouveirs  pour  Bossier  freres," 
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A  few  months  afterwards,  the  widow  presented  a  petition  to 
(he  Court  of  Probates,  in  which,  among  other  subjects,  she  men- 
tions the  debt  due  to  the  plaintiff  by  the  particular  partnership 
existing  between  her  children  and  P.  E.  Bossier,  and  represents 
thai  the  payment  of  said  debt  could  be  delayed  by  giving  said 
plaintiff  a  special  mortgage  on  certain  property  thalt  she  described. 
She  prays  that  a  family  meeting  may  be  convened  for  that  pur- 
pose. This  was  also  done,  and  on  the  6th  of  November,  1840, 
the  family  meeting  declared,  that  <<  they  are  further  of  opinion 
that  it  would  also  bo  advantageous  to  the  interest  of  the  minors, 
and  they  so  recommend,  that  their  mother  and  tutrix  be  further 
authorized,  and  she  is  hereby  authorized  and  empowered,  to  give 
and  sign  another  mortgage,  jointly  with  P.  E.  Bossier,  in  favor 
of  the  widow  Buard,  [the  plaintiff,]  to  secure  to  her  the  payment 
of  the  sum  due  her  by  the  firm  of  Bossier /r^re^,  on  the  property 
hereinafter  described,"  d&c.  These  proceedings  were  duly  homo* 
logated  ;  and,  on  the  10th  of  November,  1840,  the  act  of  mortgage 
was  executed  by  the  widow  of  Dassize  Bossier  and  P.  E.  Bossier, 
as  a  security/or  the  payment  of  the  note  of  H^filSS  and  interest^ 
and  accepted  by  the  plaintiff  through  her  attorney  in  fact  duly 
authorized  for  that  purpose. 

It  further  appears,  that  the  widow  of  Dassize  Bossier  made  a 
renunciation  of  her  rights  as  widow  in  community,  about  the  19th 
of  December,  1841 ;  and  we  find  that,  on  the  9th  of  March,  1843, 
she  presented  a  petition  to  the  Court  of  Probates,  in  which  she 
states  that  the  succession  of  her  late  husband  is  insolvent,  and 
will  not  be  able  to  pay  its  debts  ;  and  that  she  wishes  a  family 
meeting  to  be  convened  for  the  purpose  of  deciding,  whether  it 
would  not  be  for  the  best  interests  of  the  minors  to  renounce 
the  succession.  This  was  again  done,  and  the  family  meeting 
determined  that,  in  order  to  facilitate  the  settlement  of  the  estate 
by  the  creditors,  it  was  the  interest  of  the  minors  that  they  should 
renounce  entirely  and  absolutely  all  claims,  interest  and  preten- 
sions whatever,  in  and  to  the  saccessiou  of  their  father,  said  re- 
nunciation to  be  made,  under  the  express  condition  and  under- 
standing, that  the  mass  of  the  creditors  of  the  successions  of  Jules 
Y.  Bossier  and  Dassize  Bossier,  formerly  commercial  partners 
under  the  name  of  J.  Y.  Bossier  &  Co.,  should  approve  of  the  ac- 
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count  rendered  in  the  names  of  the  two  widows,  each  acting  as 
administratrix,  and  that  each  administratrix,  and  their  agent  or 
attorney  in  fact,  should  be  discharged  from  all  and  every  liabil- 
ity resulting  from  their  said  administrations^  &c.  These  pro- 
ceedings were  homologated ;  the  renunciation  of  the  heirs  was 
made  in  due  form  immediately  after  said  homologation ;  and  it  is 
admitted  in  the  record,  that  the  creditors  of  the  commercial  firm 
of  J.  y.  Bossier  &  Co.  complied  with  the  conditions  mentioned 
in  the  deliberation  of  the  family  meeting. 

As  to  the  account  rendered  by  the  widow  of  Dassize  Bossier^ 
and  approved  by  the  creditors,  the  record  does  not  inform  us  of 
its  contents ;  and,  therefore  it  is  not  shown  whether  the  mort- 
gage given  to  the  plaintiff  was  included  in  said  account  or  not ; 
and  it  seems,  that  those  creditors  were  only  those  of  the  commer- 
cial firm  of  J.  Y.  Bossier  db  Co.,  and  not  those  of  the  partnership 
of  Bossier /rerc^,  or  of  Dassize  Bossier  personally. 

The  present  suit  was  instituted  against  the  syndic  of  the  va- 
cant succession  of  Dassize  Bossier,  and  against  P.  E.  Bossier,  on 
the  note  and  act  of  mortgage  above  mentioned,  for  the  purpose 
of  enforcing  its  payment ;  but  the  latter  having  died  during  its 
pendency,  the  case  was  transferred  to  the  Probate  Court,  where 
the  Judge  thereof  having  recused  himself,  it  was  ordered  that  it 
be  referred  back  to  the  District  Court,  where  it  was  revived 
against  A.  Lem^e,  as  syndic  of  the  succession  of  P.  E.  Bossier, 
deceased. 

The  defendant,  as  syndic  of  the  estate  of  Dassize  Bossier,  de- 
nies all  indebtedness  to  the  plaintiff  on  the  part  of  said  succes- 
sion ;  pleads  that,  if  it  ever  was  indebted,  the  debt  was  extin- 
tinguished  by  novation  and  remission,  by  the  transaction  made 
on  the  21st  of  May,  1840,  between  the  plaintiff  and  P.  E.  Bos- 
sier ;  that  the  latter  had  no  authority  to  bind  the  said  succession 
or  its  property,  as  the  same  was  vacant ;  that  the  acts  of  the 
tutrix,  and  advice  of  the  family  meeting,  &c.,  are  void  and  ille- 
gal ;  that  the  widow  and  the  heirs  have  renounced  the  estate  and 
community,  whereby  the  same  was  always  vacant ;  that  they  had 
no  power  to  bind  or  incumber  the  same ;  that  it  was  insolvent 
at  the  time  of  the  death  of  D.  Bossier ;  and  that  his  heirs  had  no 
power  to  give  a  mortgage,  note,  or  do  any  other  act  whereby  a 
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prefereuce  could  be  given  to  one  creditor  over  the  others,  &c. 
He  also  pleads  the  prescription  of  five  years  to  the  old  notes  men* 
tioned  in  the  petition.  As  syndic  of  the  estate  of  P,  E.  Bossier, 
the  defendant  pleads  the  general  issue. 

It  is  perfectly  clear  that,  as  to  the  one-half  of  the  claim  and 
mortgage  sued  on,  the  succession  of  P.  E.  Bossier,  deceased,  who 
was  originally  jointly  bound  with  his  co-partner  for  the  payment 
of  the  old  notes,  is  liable  to  pay  it ;  and  that  said  mortgage  is  valid 
for  said  half. 

But  with  regard  to  the  other  half,  for  which  the  insolvent  es 
tate  of  Dassize  Bossier  is  sought  to  be  made  responsible  under 
said  note  and  mortgage,  as  being  his  portion  of  a  debt  due  by  the 
firm  of  Bossier  freres,  it  will  become  necessary  to  examine  di- 
vers questions  raised  by  the  pleadings,  the  first  and  most  impor- 
tant of  which  brought  for  our  solution,  grows  out  of  the  defen- 
dant's plea  of  prescription  to  the  old  notes  which  are  proven  to 
have  been  the  consideration  for  which  the  note  sued  on  was  exe- 
cuted by  the  surviving  partner. 

It  is  first  proper  to  remark,  that  the  partnership  of  '^  Bossier 
frere^  was  a  particular  one ;  it  was  contracted  for  Jhe  cultiva- 
tion of  a  cotton  plantation,  and,  therefore,  its  object  was  not  for 
any  business  of  a  commercial  nature.  Civ.  Code,  art.  2b06.  In 
such  partnerships,  which  are  also  called  ordinary  partnerships, 
(Civ.  Code,  art.  2707,)  the  partners  are  not  bound,  in  solidOf  for 
the  debts  of  the  firm ;  and  no  one  of  them  can  bind  his  partners, 
unless  they  have  given  him  power  to  do  so,  either  specially,  or 
by  the  articles  of  partnership,  (Civ.  Code,  arts.  2843.  6  Rob. 
351,)  and  each  partner  is  bound  for  his  share  of  the  partnership 
debt.  Art.  2844.  The  partners,  therefore,  in  this  case,  were  joint 
debtors  ;  and  we  have  recognized  in  the  case  of  Davis  v.  Hou- 
Ten  etal.6  Rob.  261,  that  art  3517  of  the  Civil  Code,  which  says, 
that  "  the  acknowledgment  of  a  debt  by  one  joint  debtor,  interrupts 
the  prescription  with  regard  to  all  the  others,  and  even  their  heirs," 
was  intended  to  apply  to  debtors  in  solido,  according  to  the  French 
text  of  the  law — DebUeurs  solidaires  ;  and  that,  as  the  provision 
in  the  English  text  is  at  variance  with  the  general  provisions  of 
the  Code,  in  relation  to  the  two  classes  of  debtors,  the  discrepancy 
found  in  the  English  text  of  art.  3617,  was  an  error  of  a  transla- 
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tor  or  transcriber.  It  results  froija  this  interpretation  of  the  law, 
with  which  we  have  no  reason  to  be  dissatisfied,  that  when  the 
acknowledgment  of  a  debt  is  made  by  a  joint  debtor,  such  ac- 
knowledgment does  not  interrupt  the  prescription  with  regard 
to  the  others.  Each  is  bound  for  his  virile  share  of  the  debt ; 
and,  therefore,  each  is  at  liberty  to  act  for  himself,  and  the  effect 
of  his  acts  cannot  be  extended  to  the  benefit  or  prejudice  of  his 
co-debtors ;  so  true  is  this,  that  the  law  has  never  intended  that 
a  suit  brought  against  one  of  several  debtors  should  interrupt  pre- 
scription with  regard  to  all,  unless  they  be  debtors  in  solido. 
Civ.  Code,  arts.  2092,  3517.  It  is  clear,  therefore,  that  any  ac- 
knowledgment made  by  P.  E.  Bossier,  of  the  debt  originally  due 
by  the  partnership  to  the  plaintiff,  could  not  interrupt  prescription 
with  regard  to  his  portion  ;  and,'  a  fortiori,  he  had  no  right,  either 
in  the  name  of  his  said  partner,  or  by  any  act  of  his  own  amounting 
to  an  acknowledgment  of  the  debt  by  the  partnership,  to  re- 
nounce the  benefit  of  the  prescription  which  his  joint  co-debtor 
might  have  acquired. 

Were  the  old  notes  prescribed  at  the  time  P.  E.  Bossier  under- 
took to  settle  the  debt  with  the  plaintiff,  by  giving  a  note  by  him 
signed  in  the  name  of  "  Bossier /rerc*,''  for  the  sum  of  $19,088, 
for  the  security  of  which  the  mortgage  complained  of  by  the  ap- 
pellant was  subsequently  executed  ?  We  have  already  seen  the 
periods  at  which  the  seven  old  notes  were  due ;  they  were  made 
payable  to  order,  and  became  prescribed  by  the  lapse  of  five  years. 
Civ.  Code,  art.  3505.  Thus  it  is  established,  that  the  one  for 
$1000,  was  prescribed  on  the  6th  of  April,  1836 ;  that  the  note 
for  $1815  95,  was  extinguished  by  prescription  on  the  1st  of  May, 
1837;  that  the  one  for  $1065,  was  prescribed  on  the  11th  of 
April,  1838 ;  that  that  for  $1961,  was  prescribed  on  the  1st  of 
May,  1838 ;  the  one  for  $1080,  on  the  1st  of  July,  1838  ;  the  one 
for  $2118,  on  the  1st  of  May,  1839  ;  and  the  last  one  for 
$2287  50,  on  the  1st  of  May,  1840.  The  note  sued  on  was  exe- 
cuted on  the  21st  of  May,  1840,  after  all  the  old  notes  had  been 
prescribed. 

But-  an  attempt  has  been  made  to  show  that  Dassize  Bossier 
himself,  before  his  death,  had  made  such  acknowledgments  of 
the  debt  for  which  the  new  note  and  mortgage  were  given,  as 
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to  interrupt  the  prescription  which  was  then  running ;  and  it  be- 
hoves us  to  inquire  into  the  evidence  adduced  for  that  purpose. 
Divers  witnesses  have  been  examined  on  this  subject,  and  what 
do  they  prove  ?  The  first  one,  Chatargn6,  says :  that  in  a  con- 
verscUion  wUh  Dassize  Bossier,  the  latter  told  him  that  he  and 
his  brother  were  indebted  to  their  sister,  Mad.  Buard^  and 
thai,  therefore,  he  was  not  afraid  to  be  pushed  by  her  ;  but  he 
did  not  mention  the  amount.  The  second,  Janin,  swears  that, 
previously  to  1833,  conversing  with  D.  Bossier^  the  latter  told 
him  thai  they  (the  two  brothers)  had  borrowed  from  their  sister, 
Mad.  Buard,  the  money  with  which  they  had  purchased 
seven  or  eight  negroes.  The  third,  L.  D.  Bossier,  says  that  the 
last  conversation  he  had  with  D.  Bossier  on  the  subject  of  the 
debt  due  by  the  two  brothers  to  Mad.  Buard,  (witness  having 
had  frequent  conversations  with  them  about  said  debt  before,) 
was  in  the  fall  of  1839,  a  littlf  before  the  death  of  Dassize,  not 
more  than  six  days  before  his  death.  In  this  conversation, 
witness  said  to  Dassize,  that  he  supposed  Bossier  frhres  owed 
Mrs.  Buard  about  810,000,  to  which  Dassize  answered,  that  he 
wished  thai  was  all,  and  thai  it  was  about  double  that  amoutti. 
In  this  conversation  Dassize  said,  that  it  was  the  intention  of 
Bossier  freres  to  give  to  Mrs.  Buard  a  mortgage  on  their  pro- 
perty to  secure  her  the  amount  due  her.  The  fourth,  S.  Bossier, 
states  a  conversation  he  had  with  Dassize,  two  or  three  months 
before  his  death,  in  which  he  told  witness  thai  he  himself  owed 
Mrs.  Buard  a  large  sum  of  money  amounting,  as  witness 
thinks,  to  about  $25,000,  and  that  he  had  been  negligent  about 
making  any  settlement  of  it ;  he  said  also  it  was  for  money 
lent  by  Mrs.  Buard  to  the  firm  of  Bossier  freres.  The  fifth. 
Addle,  says  that  Dassize  told  him  they  (the  brothers)  were  in 
debt  to  Mrs.  Buard,  whom  he  called  ^^  petite  sceur  ;"  this  was 
said  in  August,  or  September,  1839,  and  that  it  was  for  bor- 
rowed money.  The  sixth,  Faber,  .testifies  that  Dassize  told  him 
thai  hehad  borrowed  a  large  sum  of  money  from  his  sister.  The 
seventh,  Hyams,  swears  that  Dassize  told  him  thai  the  planta- 
tion of  Bossier  freres  owed  Mrs.  Buard  a  consideraAle  amount. 
And  the  eighth,  Hertzog,  says  that  he  knew  from  Dassize  him- 
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self  that  he  was  indebted  to  Mrs.  Buard,  and  does  not  know 
the  amount. 

By  arts.  3486,  3516  and  3518,  of  the  Civil  Code,  prescription 
ceases  to  run,  whenever  the  debtor  makes  acknowledgment  of 
the  right  of  the  person  whose  title  he  prescribes.  These  articles 
have  been  the  subject  of  divers  decisions  of  this  court,  in  which 
we  have  had  occasion  to  express  our  opinion  on  the  nature  of  the 
acknowledgment  required  to  interrupt  prescription.  In  the  case 
of  Carraby  v.  Navarre^  (3  La.  262,)  this  court  held,  that  pre- 
scription is  interrupted  by  the  acknowledgment  of  the  debtor,  and 
that  his  promise  to  pay  is  an  acknowledgment  of  the  debt.  It 
was  also  said,  that  a  man  cannot  renounce  the  right  of  pleading 
prescription  which  may  afterwards  be  acquired ;  but  that  by  ac- 
knowledging the  debt,  he  may  renew  the  obligation  and  inter- 
rupt prescription,  so  as  to  make  it  run  only  from  the  date  of  the 
acknowledgment.  In  the  case  of  Conway  v.  WUliams^  admin- 
istrator,  (10  La.  569,)  we  said,  that  the  acknowledgment  of  a  debt, 
in  order  to  interrupt  prescription,  must  be  specific :  an  acknow- 
ledgment of  the  debt.  In  the  case  of  Tyson  v.  MagUl^  (13  La. 
145,)  we  held,  that  a  conditional  offer  by  a  defendant,  in  a  conver- 
sation with  the  plaintiff's  counsel,  that  he  would  pay  the  note,  if 
long  time  enough  was  given,  did  not  amount  to  a  new  promise^ 
so  as  to  take  the  case  out  of  prescription.  In  the  case  of  Hays  v. 
Marshf  (9  Rob.  26,)  we  thought  that  the  statement  made  by  the 
defendant,  that  he  supposed  he  would  have  to  pay  the  note  pre- 
sented to  him  by  the  plaintiff's  attorney,  in  whose  hands  it  was 
for  collection,  if  the  amoant  thereof  could  not  be  got  out  of  the  suc- 
cession of  his  co-debtor,  in  soli  do,  was  such  an  acknowledgment 
of  the  debt  as  would  interrupt  prescription  :  the  debtor's  expecta- 
tion of  being  obliged  to  pay,  nay,  his  consent  to  pay,  was  in  re- 
lation to  a  specific  debt.  And  in  the  case  of  Courtebray  v.  RUs, 
(9  Rob.  512,)  we  again  held,  that  the  acknowledgment  of  a  debt^ 
in  order  to  interrupt  prescription,  must  be  specific,  and  such  as  to 
apply  the  evidence  of  it  to  a  particular  and  specific^  debt.  We 
also  said,  that  with  regard  to  the  renunciation  of  a  prescription  al- 
ready acquired,  such  renunciation,  being  in  the  nature  of  the  re- 
newal of  an  obligation,  must  be  specially  proven*  Dumoulin, 
quoted  by  Troplong,  in  his  treatise  on  Prescription,  No.  524, 
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says :  '*  Simplex  recognitio  non  disponity  nee  immutat  staturn 
reu"  ''  Jl  faui  qu'une  reconnoisanee  soit  motivee  et  donnee  en 
connaisance  de  causey'*  says  TroploDg.  "  Si  sit  simplex  recog- 
niiiOy  non  immutatur  qualUtis  reiJ^  See  also  Troplong,  Nos.  55 
and  66,  in  which  he  says :  "  11  faut  que  Us  odes  dont  on  pre- 
tend induire  une  renoncicUion  eiablissent  la  preuve  irrefraga- 
ble et  mm  equivoque  d?un  abandonJ^  Here  it  seems  that  Dassize 
Bossier,  who  is  shown  to  have  repeatedly  acknowledged  in  his 
conversations  with  the  witnesses,  that  he  owed  a  large  sum  of 
money  to  his  sister,  did  not  make  those  acknowledgments  with 
the  intention  of  acknowledging  said  debt  for  the  purpose  for 
which  those  conversations  are  now  used,  to  wit,  to  interrupt 
prescription.  They  were  loosely  made  with  regard  to  no  fixed 
amount  whatever  ;  and  no  exact  time  or  date  is  fixed  by  the  wit- 
nesses, from  which,  after  interrupting  the  prescription  which  was 
then  running  in  consequence  of  the  acknowledgment,  it  would 
begin  to  run,  de  novo,  from  the  date  of  such  acknowledgment. 
See  the  case  of  the  New  Orleans  Savings  Bank  v.  Harper  eiaL 
ante,  231.  It  is  true,  one  of  the  witnesses,  L.  D.  Bossier,  proves  that 
about  six  days  before  Dassize's  death,  the  latter  admitted  that  he 
owed  about  twenty  thousand  dollars,  and  that  he  and  his  brother  in- 
tended to  give  a  mortgage  to  secure  it ;  but  he  did  not  allude  to  any 
particular  debt,  to  any  specific  engagement ;  and  if  this  fact  were  to 
have  any  weight,  it  could  only  apply  to  the  last  note,  as  all  the 
others  were  already  prescribed ;  and  as  this  witness  is  the  only 
one  who  establishes  a  fact  in  relation  to  a  debt  to  be  secured  by 
mortgage,  this  would  be  insufficient  to  show  such  agreement, 
as  the  amount  of  the  last  note  is  over  $500.  1  Bob.  335.  Not- 
withstanding the  number  of  witnesses  who  have  proved  that 
Dassize  Bossier  recognized  himself  largely  indebted  to  the  plain- 
tiff, the  acknowledgment  was  not  of  a  particular  and  specific 
debt ;  it  was  not  an  acknowledgment  of  the  debt ;  it  was  not 
made  to  benefit  the  plaintiff;  it  was  the  result  of  loose  con- 
versations with  the  witnesses,  and  is  not  such  as  to  apply  the  evi- 
dence of  it  to  any  particular  and  specific  debt,  so  as*  to  permit  the 
prescription  to  run  again  from  the  date  of  the  interruption. 

With  this  view  of  the  question  it  is  clear,  that  the  debt  for 
which  the  note  and  mortgage  sued  on  were  given,  was  entirely 
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prescribed  before  the  date  of  the  execatioa  of  the  new  note  ;  and 
that  no  one  had  a  right  to  renounce  the  prescription  already  ac- 
quired, unless  specially  and  sufficiently  authorized  to  do  so. 

On  this  last  branci{  of  the  question,  it  cannot  be  doubted  that 
the  estate  of  Dassize  Bossier  being  insolvent,  and  taken  under 
the  benefit  of  an  inventory,  the  creditors  of  said  estate  had  a 
greater  interest  in  it  than  the  widow  and  heirs.  Civ.  Code,  arts. 
1051,  1066,  et  seq.  It  was  subsequently  renounced  by  the  latter ; 
and,  according  to  art.  981  of  the  Civil  Code,  the  effect  of  the 
acceptance  going  back  to  the  day  of  the  opening  of  the  succession, 
that  of  the  renunciation  must  be  the  same.  Pothier,  Propri^t^, 
says  :  "  Lorsque  Pheritier  a  qui  une  succession  a  ete  deferee  y 
renonce,  il  est  cense  v! avoir  jamais  ete  saise  des  biens  de  cette 
succession^  No.  248.  TouIIier,  vol.  4,  No.  342.  And  it  is  a 
well  known  rule,  that  the  privileged  and  mortgaged  rights  of 
creditors  are  invariably  fixed  at  the  time  of  their  debtor's  death. 
Civ.  Code,  art.  3327.  TouUier,  vol.  4,  No.  392.  Bethany  v. 
His  Creditors,  (7  Rob.)  Pelie  et  ah  v.  Citizens  Bank  of  Lou- 
isiana,  (11  Rob.  248.)  It  follows,  therefore,  that  the  rights  of 
the  creditors  could  not  be  changed  by  the  acts  of  the  widow  and 
heirs ;  that  no  prescription  could  be  renounced  by  them,  to  the 
prejudice  of  the  other  creditors ;  and  that  as  the  syndic  represents 
here,  ail  the  creditors  who  have  an  interest  in  acquiring  and  main- 
taining the  prescription  which  had  run  out  at  the  time  and  after  the 
opening  of  the  succession — "  ay  ant  interet  a  ce  que  la  prescription 
soit  acquise^  (Civ.  Code,  art.  3429,)  he  has  a  right  to  plead  it,  even 
in  case  the  person  claiming  the  estate  at  its  opening,  should  re- 
nounce such  right  of  prescription.  The  partnership  may  have  been 
considered  by  the  widow  and  heirs,  and  by  P.  L.  Bossier,  as  con- 
tinued by  the  agreement  of  the  parties ;  but  they  had  no  right 
to  continue  it  without  the  consent  of  all  the  creditors,  since  the 
succession  was  insolvent,  and  administered  under  the  benefit  of 
an  inventory.  It  was  dissolved  by  the  death  of  Dassize,  (Civ. 
Code,  art.  2851.  Pothier,  Soci^t6,  No.  144,)  and  it  is  well  settled, 
that  after  the  dissolution  of  a  partnership,  none  of  the  members 
can  bind  the  others,  or  the  firm,  for  the  payment  of  a  debt  which 
has  been  prescribed,  any  more  than  they  can  create  an  entirely 
new  obligation.    Davis  v.  Houren  et  al.  6  Bob.  266. 


r 


OCTOBER,  1845.  233 


WiiliamB  y.  Booker  and  others. 


We  are,  therefore,  of  opinion,  that  the  plaintiffs  cannot  recover 
as  to  the  succession  of  Dassize  Bossier,  represented  by  the  defend- 
ant as  its  sjrndic. 

It  is,  therefore,  ordered  and  decreed  that,  with  regard  to  the  li- 
ability of  the  succession  of  Dassize  Bossier,  deceased,  to  pay 
jointly  and  for  one-half,  the  amount  of  the  note  sued  on,  the  judg- 
ment of  the  District  Court  be  annulled,  and  reversed ;  and  that 
ours  be  in  favor  of  the  defendant,  its  syndic  and  appellant,  an- 
nulling the  note  and  mortgage  sued  on  as  if  the  same  had  never 
been  executed  as  to  the  said  succession,  with  costs  in  both  courts. 
And  it  is  further  ordered  and  decreed,  that,  as  to  the  succession 
>f  P.  E.  Bossier,  the  judgment  appealed  from  be  affirmed,  with 
costs. 

Herizog,  Tuomey  and  J.  Taylor^  for  the  plaintiff. 

Roysdon^  Sherburne  and  /.  B.  Smithy  for  the  appellant* 


Archibald  P.  Williams  v.  Yalentine  Booker  and  others. 

Appeal  from  the  District  Court  of  Concordia,  Curry ^  J. 

Simon,  J.  The  plaintiff  represents  himself  to  be  the  owner  of 
several  tracts  of  land,  to  which  he  claims  title  as  derived  by  pur- 
chase from  the  government  of  the  United  States ;  and  he  prays 
that  the  defendants,  who  have  unjustly  and  illegally  taken  pos- 
session of  them,  be  ousted  or  evicted  therefrom,  that  the  title  to 
said  lands  be  adjudged  to  be  in  him,  and  that  he  be  allowed 
$5000  damages,  &c. 

The  defendants  first  pleaded  the  general  issue,  and  further  spe- 
cially denied  the  legality  and  sufficiency  of  plaintiff's  title,  on 
the  ground,  that  the  United  States  were  never  legally  divested  of 
their  title  to  the  lands  claimed,  as  said  lands  never  were  offered 
at  public  sale,  Sec.  They  pray  that,  in  case  of  eviction,  they 
may  be  allowed  the  value  of  the  improvements,  d^c,  which  they 
have  placed  on  the  lands,  which  they  estimate  at  the  sum  of 
$2000,  to  be  paid  to  each  of  them,  (four  defendants,)  by  the 
plaintiff,  previous  to  his  being  put  in  possession  of  the  land. 

The  judgment  was  rendered  below  in  favor  of  the  plaintiff,  or* 
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dering  three  of  the  defendants  to  quit  the  premises  and  move  off  the 
plaintiff's  land  within  ten  days  after  the  notification  of  the  judg- 
ment ;  rejecting  the  defendants*  claim  for  improvements,  except 
so  far  as  to  mitigate  the  damages,  and  condemning  each  of  them 
to  pay  the  plaintiff  the  sum  of  five  dollars  damages ;  and  from 
this  judgment,  the  three  defendants  appealed.  A  judgment  of 
nonsuit  was  entered  as  to  the  fourth  defendant. 

The  evidence  shows,  that  the  plaintiff  is  really  the  owner  of 
the  tracts  of  land  by  him  claimed  ;  that  he  purchased  them  from 
the  United  States  as  far  back  as  1833 ;  and  that  having  duly  en- 
tered the  lands,  and  paid  the  price  thereof,  he  received  patents 
from  the  government. 

The  defendants  have  not  attempted  to  set  up  any  title  to  the 
land  sued  for,  but  it  is  shown  by  the  evidence,  that  three  of  them 
have  occupied  the  same  and  been  living  on  it  for  a  considerable 
time.  During  their  possession,  they  made  improvements  on  the 
land,  cultivated  several  portions  thereof,  and  were  in  the  habit  of 
cutting  and  selling  wood  thereon  ;  and  it  is  pretended  by  their 
counsel  that,  never  having  had  any  notice  of  plaintiff 's  title  till  the 
institution  of  this  suit,  and  having  possessed  the  property  under  the 
hope  or  expectation  that,  being  a  part  of  the  public  domain,  they 
would  be  entitled  to  purchase  it  from  the  government  by  right  of 
settlement  or  pre-emption,  they  were  possessors  in  good  faith,  pos- 
sessing by  the  authority  and  approbation  of  the  supposed  real 
owner,  not  knowing  he  was  divested  of  title.  They  contend 
that,  being  possessors  in  good  faith,  as  against  the  plaintiff,  they 
are  entitled  to  be  pai^  the  value  of  all  their  improvements,  and 
are  not  bound  to  account  for  the  value  of  the  fruits  and  revenues 
till  after  the  commencement  of  the  suit. 

This  case  presents  pretty  much  the  same  features  as  that  of 
Pearce  et  al.  v.  FrarUum^  (16  La.  414,)  and  must  be  governed 
by  the  same  rules.  Indeed,  the  facts  of  the  case  are  very  similar ; 
and,  as  in  the  case  quoted,  the  only  question  to  be  decided  here 
relates  to  the  right  of  the  plaintiff  to  recover  the  rents  and  profits 
by  him  claimed  as  damages,  and  to  the  pretended  right  of  the 
defendants  to  be  paid  for  the  value  of  their  improvements.  There 
is  no  proof  in  the  record  that  the  defendants  ever  had  any  direct 
notice  of  the  plaintiff's  title  till  the  institution  of  this  suit.    Their 
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long  possession  had  the  effect  of  their  being  legally  considered  as 
owners  of  the  property  which  they  possessed,  so  long  as  it  was 
not  reclaimed  by  the  true  owner ;  (Civ^.  Code  art.  3417 ;)  and  we 
are  not  prepared  to  say  that,  under  the  circumstances  disclosed 
in  the  record,  they  should  be  considered  in  bad  faith  so  far  as  to 
be  deprived  of  the  right  of  being  reimbursed  for  useful  improve- 
ments and  expenses  put  on  the  land,  by  which  the  property  may 
have  been  made  more  valuable  to  the  plaintiff.  The  amount 
which  the  defendants  may  be  entitled  to,  cannot  however  exceed 
the  increcLsed  value  of  the  property^  considering  its  relative  situ- 
ation and  condition  with  regard  to  the  owner,  and  must  be  com- 
pensated by  the  amount  of  rents  and  profits  which  they  may  be 
found  to  owe  to  the  plaintiff  since  the  institution  of  this  suit.  * 

This  case  being  governed  entirely  by  the  same  rules  and  prin- 
ciples established  in  the  case  above  cited,  and  in  that  of  KeUam 
V.  Ripeyj  (3  Robinson,  138,)  it  is  unnecessary  for  us  to  enter  into 
any  further  discussion  of  the  rights  of  the  parties.  On  the  part 
of  the  plaintiff,  it  is  clear  that  he  is  entitled  to  be  restored  the 
fruits,  which  the  defendants  reaped  after  the  institution  of  this 
suit ;  and  on  the  part  of  the  defendants,  they  have  a  right  to  be 
reimbursed  for  the  value  of  their  improvements,  according  to  the 
increased  value  of  the  property. 

We  have  been  called  upon  to  liquidate  the  balance  which  may 
be  due  to  either  of  the  parties ;  but  although  the  record  contains 
some  evidence  showing  the  value  of  the  clearings  made  by  the 
defendants  on  the  land,  and  of  the  buildings  put  thereon,  and  of 
the  yearly  rent  of  the  land ;  we  think  that  it  might  be  made 
more  satisfactory,  and  that  it  would  be  difficult  for  us  to  strike 
any  balance.  There  is  no  sufficient  proof  of  the  value  of  the  im- 
provements according  to  the  enhanced  value  of  the  landy  and  we 
cannot  take  the  estimates  of  the  witnesses,  so  far  as  they  go,  as  a 
true  and  correct  criterion ;  and  it  seems  to  us,  that  justice  requires 
that  this  suit  should  be  remanded  to  the  lower  court,  for  the  purpose 
only  of  liquidating  before  a  jury,  the  balance  which  may  be  due  to 
either  of  the  parties,  according  to  the  principles  above  recognized. 

The  appellee  has  complained  in  his  answer  that  the  judgment 
appealed  from  does  not  decide  the  title  to  the  land  in  question  to 
be  in  him,  and  in  this  respect  he  has  prayed  that  said  judgment 
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be  amended.  This,  we  think,  he  is  entitled  to,  as  the  Judge,  a 
quo^  appears  to  have  overlooked  this  part  of  the  plaintiff's  prayer 
as  contained  in  his  petition. 

It  is,  therefore,  ordered  and  decreed,  that  with  regard  to  defen- 
dants Booker,  Jarvis  and  Hicks,  the  judgment  of  the  District 
Court  be  annulled  and  reversed  ;  that  the  plaintiff  recover,  and  be 
quieted  in  his  title  to,  the  tracts  of  land  claimed  and  described  in 
•his  petition ;  that  the  case  be  remanded  to  the  District  Court  for 
the  purpose  only  of  ascertaining  the  value  of  the  improvements, 
and  the  amount  of  fruits,  or  rents  and  profits,  according  to  the 
principles  above  recognized ;  that,  in  the  mean  time,  no  writ  of 
possession  be  issued ;  and  that  the  costs  of  the  appeal  be  paid  by 
the  plaintiff  and  appellee. 

Evans  and  A.  N.  Ogden^  for  the  plaintiff. 

Stacy ^  for  the  appellants. 


Same  Case. — On  a  Re-hearing. 

A  possessor  ia  bad  faith  cannot  claim  any  thing  for  improvements  made  by  him  on 
I2r  8(0]  Uie  promisee,  where  their  Talue  does  not  exceed  that  of  the  fruits  and  revennes 

-  -    ^  received  by  him.    Sach  a  possessor  has  no  claim  to  the  fruits  and  reyennes.    C. 

iff  fg  C.  3416. 

Evans,  for  a  re-hearing. 

Simon,  J.  We  have  been  called  on  by  an  application  for  a  re- 
hearing on  the  part  of  the  plaintiff  and  appellee,  to  reconsider 
this  case,  and  to  put  an  end  to  the  controversy.  This  we  have 
been  prompted  to  do,  as,  after  a  careful  re-examination  of  the  re- 
cord, we  have  convinced  ourselves  that  the  defendants  and  ap- 
pellants are  not  entitled  to  the  indulgence  which  we  thought 
could  be  extended  to  them,  though  possessors  in  bad  faith  to  a 
certain  extent,  under  the  principles  recognized  in  the  cases  of 
Pearce  et  ah  v.  Frantum,  (16  La.  414,)  and  Kellam  v.  Ripey, 
(3  Rob.  138,)  on  which  our  opinion  in  this  case  was  based.  On 
a  closer  scrutiny  of  the  evidence,  we  have  been  able  to  ascertain 
that  the  defendants  were  mere  trespassers  on  the  plaintiff's  land, 
and  that  the  definition  of  what  constitutes  a  possessor  in  bad 
faith  contained  in  art.  3415,  of  the  Civil  Code,  was  fully  applicn- 
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ble  to  them ;  and  that  therefore,  they  cannot  be  entitled  to  the 
rights  allowed  by  law  to  a  possessor  in  good  faith.  Civ.  Code, 
art.  3416. 

We  said  in  our  first  opinion,  that  the  record  contained  no  proof 
of  any  direct  notice  of  the  plaintiff's  title  having  been  given  to 
the  defendants  before  the  institution  of  this  suit ;  but  we  think 
that  it  may  be  implied,  and  that  they  were  sufficiently  made 
aware  of  the  existence  of  said  title  from  the  facts,  that  the  plain- 
tiff's receipts  and  certificates  were  recorded  in  the  office  of  the 
Judge  of  the  parish  of  Concordia,  on  the  28th  of  May,  1839, 
(this  suit  was  instituted  on  the  7th  of  January,  1840  ;)  that  the 
public  sale  of  the  land  by  the  government  of  the  United  States 
to  the  plaintiff  was  made  at  Monroe,  Ouachita ;  that  the  records 
of  the  purchase  by  said  plaintiff  are  deposited  in  the  Land  Office 
at  the  same  place,  where  the  defendants  might  have  seen  them, 
if  they  ever  intended  to  make  application  to  purchase  the  same 
land  as  part  of  the  public  domain  by  their  right  of  settlement  or 
pre  emption,  as  alleged  in  their  answer  ;  and  that  one  Francis 
Routb,  who  is  shown  by  the  testimony  to  have  been  living  on 
said  land  for  the  plaintiff  and  as  his  agent,  since  1838  or  1839, 
sent  a  man  to  give  them  notice  to  leave  the  premises  in  the  year 
1839  or  1840.  The  notice  which  the  defendants  had  was  not 
direct,  it  is  true  ;  but  we  think  it  was  sufficient  to  inform  them, 
that  the  plaintiff  was  the  owner  of  the  property,  and  that,  well 
knowing  they  had  no  title  to  it,  it  was  their  duty  to  abandon  it 
to  its  lawful  proprietor,  without  the  necessity  of  a  suit  to  compel 
them  to  do  so. 

Under  the  circumstances  of  the  case,  and  without  lessening 
the  weight  which  we  have  given  to  the  authority  of  the  legal 
principles  recognized  in  the  two  cases  above  quoted,  and  by 
which,  we  were  under  the  impression  that  the  rights  of  the 
parties  to  this  suit  were  to  be  governed,  we  are  of  opinion,  that 
the  judgment  appealed  from,  which  considers  the  defendants  as 
mere  trespassers,  is  correct ;  that  the  wood  they  have  cut  on  the 
land  and  sold  for  their  benefit,  the  destruction  of  the  timber,  and 
the  use  of  the  premises  for  several  years,  are  a  sufficient  compen- 
sation for  their  improvements ;  and  that  the  defendants  should 
be  ordered  to  quit  said  premises,  and  move  off  the  plaintiff's  land. 
Vol.  XII.  33 
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be  amended.    This,  we  think,  he  is  entitled  to,  j/^     ./ 

jwo,  appears  to  have  overlooked  this  part  of  th^^  J  f  ^^^^ 

as  contained  in  his  petition.  j^  f    ^  ^^^^j 

It  is,  therefore,  ordered  and  decreed,  th»^/^>  /  ^^  ^^ 

dants  Booker,  Jarvis  and  Hicks,  the  y  /^.    '  ^ctinns 

Court  be  annulled  and  reversed ;  that;  ,<  /  sposuioii^ 

quieted  in  his  title  to,  the  tracts  of  1/  ;  /  ^  ^^^^^v 

•his  petition ;  that  the  case  be  renry      /  ^osts  in  bom 

the  purpose  only  of  ascertainir  :  / 
and  the  amount  of  fruits,  oj^j/^    r 
principles  above  xecogniifV/j  i  — 

possession  be  issued  ;  ay/  ' 
the  plaintiff  and  appfV  ^lers,  Heirs  of  Mary  Calvit,  de- 

Evans  and  A.  N'         ^gg  Mitlhollan  and  another. 

Stacy i  for  the 

0  a  succession  was  vacant,  when  no  one  daimed  poasessioo 

der'^y  other  title.    Book  3,  tit.  1,  art.  118.    Alittr  under  the 

■f-^''  "^fiSS-    ^y  ^^^  ^ode  the  heir  becomes  seized  of  the  succession  by 

^^'^^ioti  of  |aw,  from  the  moment  it  is  opened  by  the  death  of  the 

'  '^'^  ^(ta«  tskingf  any  stepa  to  put  himself  In  possession,  or  expreasiDg  any 

^^'^Bscept,  and  even  though  ignorant  tliat  the  succeasion  was  opened 

A  po-      ^^K^C.  C.  934,  to  939. 

ii'^'^-^rno  against  a  vacant  estate  under  the  Code  of  1808.  Book  3,  tit.  20, 
fl*^^^  The  law  is  the  same  under  the  Code  of  1825.  Art.  3492. 
^id9  claimed,  as  heirs  of  their  mother,  one-half  of  a  tract  of  land  belonging  to 
^  coiD'°"°^^y  o^  a<rgtt^<«,  sokl  by  the  husband  after  the  death  of  the  wife.  Tl|e 
.0  vras  made  while  tba  Code  of  1808  was  in  force.  The  husband  after  the 
^ife*e  death  became  the  natural  tutor  of  the  plaintiffs,  then  minors,  and  retained 
the  community  property  in  his  possession,  but  took  no  steps  to  open  the  suc- 
cession of  the  wife,  and  no  one  claimed  possession  of  it  either  aa  heir  or  under 
any  other  title.  Defendants  pleaded  the  prescription  of  ten  years.  Heldy  that  the 
•accession  being,  according  to  the  Code  of  1808,  a  vaca»t  one,  prescription  ran 
against  the  estate,  and  in  favor  of  the  defendants  from  the  date  of  the  stile  till 
the  promulgation  of  the  new  Code  on  the  20th  June,  1825  ;  that  after  its  pro- 
mulgation the  succession  ceased  to  be  vacant,  the  heirs  becoming  from  that  mo* 
ment  seized  of  it ;  that  no  prescription  could  run  against  such  of  the  heirs  as 
were  then  minora ;  and  that  to  ascertain  whether  the  action  of  any  heir  was 
prescribed  by  the  lapse  of  ten  years,  the  time  between  the  sale  and  the  promul- 
gation of  the  Code  of  1825,  should  be  added  to  that  between  the  majority  of  the 
heir  and  the  institution  of  the  suit.    C.  C.  934  to  939, 3488.  4492. 

Appeal  by  the  plaintiffs  from  a  judgment  of  the  District 
Court  of  Rapides,  King^  J. 
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We  are  called  upon  to  reverse  a  judgment  render- 
'  defendants,  by  which  they  are  quieted  in  their 
^n  of,  a  tract  of  land  claimed  of  them  by  the 
\  and  as  the  legal  heirs  and  representatives 
r. 
^  these :  Mary  Mayes,  wife  of  Anthony 
^ut  the  first  of  June,  1816 :  she  left 
>J^  i^er  marriage,  to  wit:  William  J., 

,  and  Coleman  W.  Calvit,  who  are  the 
.use.  Among  the  property  which  the  spouses 
.tje  tim^  of  the  dissolution  of  their  marriage,  there 
.act  of  land  of  340  superficial  arpentSj  being  six  arpenis 
jiii  on  both  sides  of  bayou  BcBuf,  having  on  the  east  side  a 
depth  of  40  arpenis^  and  on  the  west  side  such  a  depth  as  to 
make  100  superficial  arperUs^  which  wdiSJj/jgi^Kiimtf^ii^  the 
existence  of  the  marriage,  and  was  coD^^nif^lt^^itl^m  An- 
thony Calvit,  after  the  death  of  his  wife&^Kme  the  natural  tu- 
tor of  his  children,  and  continued  to  ken  itv  cOflQlOlnjIpro- 
perty  in  bis  possession,  without  taking  afy'step,  ^r  aught  ifttp- 
pears,  to  open  the  succession  of  his  declasedjqlflBii^II^JP^^^ 
of  his  children,  who  were  all  minors,  and^tJaced  bybdimnder 
his  natural  tutorship.  It  is  not  shown  thawIe^^JWimade  any 
inventory ;  and  if  any  proceeding  ever  took  place  in  relation  to 
the  estate  of  his  wife  inherited  by  the  plaintiffs,  none  could  be 
found  in  the  Parish  Judge's  office,  or  any  where  else. 

It  further  appears  from  the  evidence,  that  Anthony  Calvit,  who 
was  only  entitled  to  one-half  of  the  tract  of  land  above  described, 
sold  the  whole  of  it,  on  the  2d  of  March,  1820,  to  one  Davis, 
under  whom  the  defendants  claim  through  divers  mesne  con- 
veyances ;  and  that  said  defendants,  as  well  as  those  under  whom 
they  claim,  have  always  peaceably  and  uninterruptedly  possess- 
ed this  property  from  the  date  of  the  act  of  sale  from  Calvit  to 
Davis,  up  to  the  23d  of  April,  1838,  when  the  present  suit  was 
instituted  to  evict  them  from  an  undivided  half  thereof. 

The  defendants  rely  upon  the  prescription  of  ten  years,  which 
they  contend  was  acquired  by  them,  and  by  their  authors,  against 
the  succession  of  the  plaintilSf's  mother,  considered  as  a  vacant 
estate^  long  before  the  institution  of  this  suit ;  but,  in  the  eveat 
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within  ten  days  after  the  filing  of  our  mandate  in  the  court 
below. 

It  is,  therefore,  ordered  and  decreed,  that  our  former  judgment, 
so  far  only  as  it  orders  and  decrees,  that  the  plaintiff  recover  and 
and  be  quieted  in  his  title  to  the  tracts  of  land  claimed  and  des- 
cribed in  his  petition,  be  maintained ;  that  the  other  dispositions 
of  our  former  judgment  be  set  aside,  and  that  the  judgment 
appealed  from,  be  affirmed  in  all  respects,  with  costs  in  both 
courts. 


William  J.  Calvit  and  others,  Heirs  of  Mary  Calvit,  de- 
ceased, V.  Charles  Mulhollan  and  another. 

Under  tbf 'Gode  of  4808  a  succeMion  was  Tacant,  when  no  one  churned  poMOiMoit 
of  it  as  heir,  or  under'any  other  title.  Book  3»  tit.  1,  art  118.  Aliier  under  the 
Civi.X^e  of  1825.  By  this  Code  the  heir  becomes  seized  of  the  snccession  by 
the  mere  operation  of  )aw,  from  the  moment  it  is  opened  by  the  death  of  the 
ancestor,  before  taking  any  steps  to  put  himaetf  in  possession,  or  expressing  any 
wi^ii^nestfltoraecept,  and  even  though  ignorant  that  the  succession  was  opened 
iu  his  fcyror.    C.  C.  934»  to  939. 

Prescription  ran  against  a  vacant  estate  under  the  Code  of  1808.  Book  3,  tit.  20, 
art.  62.    The  law  is  the  same  under  the  Code  of  1825.    Art  3492. 

PlaiutiA  claimed,  as  heirs  of  their  mother,  one-half  of  a  tract  of  land  belongiog  to 
the  community  of  aequeU,  sokl  by  the  husband  after  the  death  of  the  wife.  Tl|e 
sale  was  made  while  the  Code  of  1808  was  in  force.  The  husband  after  the 
wife's  death  became  the  natural  tutor  of  the  plaintifis,  then  minors,  and  retained 
the  community  property  in  his  possession,  but  took  no  steps  to  open  the  suc- 
cession of  the  wife,  and  no  one  claimed  possession  of  it  either  a»  heir  or  under 
any  other  title.  Defendants  pleaded  the  prescriptwn  of  ten  years.  Held,  that  the 
succession  being,  according  to  the  Code  of  1806,  a  vacant  one,  prescription  ran 
against  the  estate,  and  in  favor  of  the  defendants  from  the  date  of  the  s^le  till 
the  promulgation  of  the  new  Code  on  the  20th  June,  1825  ;  that  after  its  pro- 
mulgation the  succession  ceased  to  be  vacant,  the  heirs  becoming  from  that  mo- 
ment seized  of  it ;  that  no  prescription  could  run  against  such  of  the  heixs  as 
were  then  minors ;  and  that  to  ascertain  whether  the  action  of  any  heir  was 
prescribed  by  the  lapse  of  ten  yean,  the  time  between  the  sale  and  the  promul- 
gation of  the  Code  of  1825,  should  be  added  to  that  between  the  majority  of  the 
heir  and  the  institution  of  the  suit.    C.  C.  934  to  939, 3488.  4492. 

Appeal  by  the  plaintiffs  from  a  judgment  of  the  District 
Court  of  Rapides,  King,  J. 
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Simon,  J.  We  are  called  upon  to  reverse  a  judgment  render- 
ed in  favor  of  the  defendants,  by  which  they  are  quieted  in  their 
title  to,  and  possession  of,  a  tract  of  land  claimed  of  them  by  the 
plaintiffs  in  the  right,  and  as  the  legal  heirs  and  representatives 
of  their  deceased  mother. 

The  facts  of  the  case  are  these :  Mary  Mayes,  wife  of  Anthony 
Calvit,  died  in  May,  or  about  the  first  of  June,  1816 :  she  left 
four  children,  the  issue  of  her  marriage,  to  wit:  William  J., 
Elizabeth  G.,  James  A.,  and  Coleman  W.  Calvit,  who  are  the 
plaintifl^  in  this  cause.  Among  the  property  which  the  spouses 
possessed  at  the  time  of  the  dissolution  of  their  marriage,  there 
was  a  tract  of  land  of  340  superficial  arpenis,  being  six  arpents 
front  on  both  sides  of  bayou  BoBuf,  having  on  the  east  side  a 
depth  of  40  arpentSy  and  on  the  west  side  such  a  depth  as  to 
make  100  superficial  arpents^  which  wasjuguMMPMlyis  the 
existence  of  the  marriage,  and  was  coD^?^^fl|(^^i;^%  An- 
thony Calvit,  after  the  death  of  his  wife&^Kme  the  natural  tu- 
tor of  his  children,  and  continued  to  k^  tim  cg|]||011ftra)ro- 
perty  in  his  possession,  without  taking  afy'step,  vox  aught  ipip* 
pears,  to  open  the  succession  of  his  declased  j^|f||Kl^Me^^ 
of  his  children,  who  were  all  minors,  and^jMaced  bvjgdi^nder 
his  natural  tutorship.  It  is  not  shown  thatne^^wmade  any 
inventory ;  and  if  any  proceeding  ever  took  place  in  relation  to 
the  estate  of  his  Wife  inherited  by  the  plaintiffs,  none  could  be 
found  in  the  Parish  Judge's  office,  or  any  where  else. 

It  further  appears  from  the  evidence,  that  Anthony  Calvit,  who 
was  only  entitled  to  one^half  of  the  tract  of  land  above  described, 
sold  the  whole  of  it,  on  the  2d  of  March,  1820,  to  one  Davis, 
under  whom  the  defendants  claim  through  divers  mesne  con- 
veyances ;  and  that  said  defendants^,  as  well  as  those  under  whom 
they  claim,  have  always  peaceably  and  uninterruptedly  possess- 
ed this  property  from  the  date  of  the  act  of  sale  from  Calvit  to 
Davis,  up  to  the  23d  of  April,  1838,  when  the  present  suit  was 
instituted  to  evict  them  from  an  undivided  half. thereof. 

The  defendants  rely  upon  the  prescription  often  years,  which 
they  contend  was  acquired  by  them,  and  by  their  authors,  against 
the  succession  of  the  plaintiff's  mother,  considered  as  a  vacant 
est(itej  long  before  the  institution  of  this  suit ;  but,  in  the  event 
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of  eviction,  they  pray  that  they  may  be  compensated  for  the 
value  of  improvements,  dtc,  put  upon  the  land.  All  the  suc- 
cessive vendors  of  the  property  in  dispute,  were  also  regularly 
called  in  warranty,  up  to  Anthony  Oalvit  himself,  who  joined 
issue  by  denying  all  the  allegations  contained  in  the  plaintiffs' 
petition. 

The  record  shows,  that  James  A.  Caivit  was  born  in  the  year 
1800 ;  he,  therefore,  became  of  age  in  1821.  Elizabeth  G.  Cai- 
vit was  born  in  1804;  she  became  of  age  in  1825.  James  A. 
Caivit  was  born  in  1813  ;  he  became  of  age  in  1834.  Coleman 
W.  Caivit  was  born  in  1816,  and  he  became  of  age  in  1836.  It  is 
clear  then,  that  the  prescription  has  run  against  the  two  eldest,  as 
more  than  ten  years  had  elapsed  since  their  majority,  before  the 
institution  of  this  suit.  But  is  it  so  with  regard  to  the  two  other 
plaintiffs,  who  only  became  of  age  in  1834  and  1836  ? 

It  is  contended  by  the  defendants'  counsel  that,  according  to 
the  provisions  of  the  Civil  Code  of  1808,  under  which  the  suc- 
cession of  ttie  plaintiff's  mother  was  opened,  said  succession  was 
to  be  then  considered  as  a  vacant  one,  as  it  was  claimed  by  no 
one  of  her  heirs  ;  and  that,  in  such  a  case,  prescription  being  by 
law  allowed  to  run  against  a  vacant  estate,  such  prescription  was 
acquired  by  the  defendants,  or  those  under  whom  they  held,  as 
to  all  the  plaintiffs,  long  before  the  institution  of  this  suit.  The 
counsel  relies  on  the  case  of  Davis  v.  Elkins,  (9  La.  136,)  to 
show  that  Mary  Mayes'  succession  could  not  be  considered  in 
any  other  light  but  as  a  vacant  one,  against  which  prescription 
runs  under  the  old  Civil  Code,  as  well  as  under  the  present  Civil 
Code.  art.  3492. 

We  are  not  disposed  to  contest  the  correctness  of  the  jurispru- 
dence established  on  this  subject  by  our  predecessors,  under  the 
provisions  contained  in  the  old  Civil  Code.  We  shall  even  give 
to  the  defendants  the  benefit  of  the  time  which  may  have  run 
between  the  sale  made  by  Caivit  on  the  2d  of  March.  1820,  and 
the  20th  of  June,  1826,  which  is  the  date  of  the  promulgation  of  the 
present  Civil  Code,  so  as  to  allow  them  five  years,  three  months, 
and  eighteen  days,  as  so  much  time  acquired  under  the  old  Code, 
by  virtue  of  the  right  of  prescription  then  running  against  a  va- 
cant estate.     But  the  question  presents  itself:  did  not  the  pro- 
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visions  of  the  law,  as  existing  under  the  old  Code  on  this  sub- 
ject, undergo  a  material  change  by  those  enacted  in  the  present 
Code ;  or,  in  other  words,  could  the  succession  of  Mary  Mayes 
be  yet  considered  as  a  vacant  one,  after  the  promulgation  of  the 
new  Code?  If  not,  the  time  necessary  to  acquire  prescription, 
not  having  been  completed  under  the  former  law,  became  sus- 
pended by  the  new  law,  and  could  not  continue  to  run  until  the 
plaintiffs  had  attained  the  age  of  majority. 

On  this  subject,  we  take  it  to  be  a  true  and  correct  doctrine, 
that  the  time  which  precedes  the  change  of  legislation,  or  the  al- 
tering of  the  period  of  prescription,  should  first  be  reckoned  accord- 
ing to  the  ancient  law,  and  that  after  the  expiration  of  the  sus- 
pension operated  by  the  new  provisions,  it  should  be  followed 
according  to  the  new  law.  6  La.  674.  11  La.  59,  61.  For  in- 
stance :  suppose  that  under  a  former  law,  prescription  was  per- 
mitted to  run  against  minors,  but  that,  by  a  subsequent  law,  such 
prescription  should  be  suspended  during  minority,  and  could  only 
begin  to  run  from  the  time  of  majority,  could  it  be  doubted  that, 
in  such  case,  the  new  provision  would  have  its  effect  so  far  as  to 
suspend  for  the  future,  the  time  necessary  to  acquire  prescription 
between  the  action  of  the  new  law  and  the  age  of  majority? 
Surely  not ;  the  right  or  time  previously  acquired  would  not  be 
destroyed,  for,  on  the  contrary,  it  should  be  added  to  the  period 
acquired  after  majority  to  complete  the  prescription  under  the 
new  law.  If  this  doctrine  be  correct,  it  is  obvious  that  if,  by  the 
change  of  legislation,  the  succession  of  Mary  Mayes  ceased  to  be 
a  vacant  estate,  the  prescription  already  commenced  became  sus- 
pended in  favor  of  her  minor  heirs,  and  could  only  continue  to 
run  after  their  age  of  majority. 

It  is  proper  to  remark,  that  the  case  of  DavU^  Heirs  v.  Elkins 
et  €tl.  (9  La.  135,)  was  decided  entirely  on  principles  established 
in  the  old  Civil  Code.  So  was  the  case  of  PouUney's  Heirs  v. 
CeciPs  Exr. ;  (8  La.  411 ;)  but  the  jurisprudence  of  this  court, 
under  the  provisions  of  the  present  Civil  Code,  appears  to  be  so 
well  settled  on  the  question  under  consideration  that  it  can 
hardly  be  considered  now  as  a  new  and  an  open  one.  In  the 
case  of  ODonncdd  v.  Lobdell^  (2  La.  300,)  this  question  under- 
went a  thorough  examination ;  and  it  was  there  held  that,  under 
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the  express  provisions  of  the  present  Code,  (which  we  do  not 
deem  necessary  to  review  much  at  length,)  the  succession  is  re- 
presented by  the  heir  who  is  seised  of  it^  from  the  moment  ii 
is  opened.  Civ.  Code,  arts.  934,  935,  936,  937,  938,  939.  In 
every  one  of  these  articles,  our  law  recognizes  that  a  succession 
is  acquired  by  the  lawful  heir,  immediately  after  the  death  of 
the  person,  to  whom  he  succeeds;  that  this  right  is  so  ac* 
quired  by  the  operation  of  the  law  alone,  before  he  has  taken 
any  step  to  put  himself  in  possession,  or  has  expressed  any  will 
to  accept  it;  thus,  the  right  of  possession  which  the  deceased 
had,  continues  in  the  person  of  the  heir,  as  if  there  had  been  no 
interruption,  and  independently  of  the  fact  of  possession,  and 
such  right  continues  in  the  person  of  the  heir,  with  all  its  de* 
fects  and  its  advantages,  as  the  change  in  the  proprietor  pro- 
duces no  alteration  in  the  nature  of  the  possession. 

Under  a  correct  application  of  these  provisions  of  our  laws  to 
the  present  case,  how  can  it  be  said  that  the  estate  of  Mary  Mayes 
was  a  vacant  one  ?  Can  it  be  pretended  that  a  curator  could 
have  been  appointed  to  the  succession,  as  if  it  had  been  vacant? 
Were  not  the  heirs  in  possession  of  the  property  in  dispute  ? 
Was  not  said  property  in  the  possession  of  their  natural  tutor, 
who  necessarily  held  it  for  them,  and  in  their  names?  To  these 
questions,  it  is  answered,  that  they  took  no  step  to  claim  the 
estate,  and  that,  therefore,  by  the  terms  of  art.  1088,  of  the  Civil 
Code,  it  was  vacant.  The  minor  heirs  of  the  deceased  could 
not  act  by  themselves  ;  they  could  only  act  through  and  by  their 
tutor ;  it  was  his  duty  to  take  possession  of  the  effects  of  the 
estate  for  tliem,  and  to  preserve  them  for  their  benefit ;  and  so 
he  did,  so  far  as  to  put  himself  in  possession  of  the  property; 
but  his  not  preserving  it  to  restore  it  to  his  children  at  the  age 
of  their  majority,  cannot  turn  to  their  prejudice,  so  as  to  deprive 
them  of  their  rights  as  heirs  of  their  mother.  But  the  law  says 
in  positive  terms,  that  it  is  not  necefsary  to  take  any  step  to 
claim  the  succession,  or  to  express  any  will  to  accept  it ;  (Civil 
Code,  art.  936  ;)  and  that  the  heir  succeeds  to  the  deceiased  from 
the  instant  of  his  death,  and  transmits  his  rights  to  his  own  heirs, 
although  he  himself  have  not  accepted  it^  and  even  in  case  he 
was  ignorant  that  the  succession  was  opened  in  his  favor.  Civ. 


r" 


OCTOBER,  1846.  263 


Calvit  and  othen  t.  Mulhollan  aod  another. 


Code,  art.  938.  This  doctrine  was  also  fully  recognized  in 
Robin  V.  CasiiUe^  (7  La.  296,)  and  in  Addison  v.  The  Savings 
Bank,  (16  La.  627.) 

But  it  has  been  urged  that,  by  art.  940  of  the  Civil  Code,  the 
right  of  the  heir  to  the  succession  t^  tn  suspense  until  he  accepts 
or  renounces  j  and  hence,  it  is  argued,  that  his  right  is  incom- 
plete, that  is  to  bay,  that  he  is  not  vested  with  tlie  inheritance  so 
as  to  entitle  him  to  keep  it,  unless  he  declares  that  he  accepts  it 
absolutely.    This  article  immediately  follows  those  which  are 
the  basis  of  our  opinion,  and  which  declare,  that  the  heir  ac- 
quires the  succession  by  the  me7*e  effect  of  the  law ;  and  we 
cannot  suppose  that  the  law-maker  ever  intended  to  destroy  the 
effect  of  the  previous  provisions,  particularly  as  art.  940  recog- 
nizes again  in  positive  terms  that,  '^  the  succession  is  acquired 
by  the  heir  from  the  moment  of  the  death  of  the  deceased."    We 
understand  this  article  to  mean  that,  although  the  heir  represents 
the  deceased  as  fully  as  if  there  had  been  no  interruption,  his 
right  to  the  inheritance  shall  only  become  definitive  after  he  has 
accepted  it,  but  that  he  shall  also  be  at  liberty  to  reject  it.    This 
is  only  a  modification  of  the  exercise  of  the  right;  it  is  estab- 
lished not  only  for  his  benefit,  but  also  for  that  of  the  creditors 
of  the  succession ;  but  the  right  exists ;  it  is  acquired  by  the 
heir  who  represents  the  dteeased ;  and  if  it  is  suspended,  it  is 
only  with  a  view  of  compelling  him  to  declare,  within  the  legal 
delays  to  deliberate,  whether  he  is  detennined  to  keep  the  estate 
or  abandon  it.    Again,  the  succession  is  represented  by  the  heir, 
and  therefore  it  cannot  be  vacant.    There  is  a  vast  difference 
between  an  estate  represented  by  the  heir,  whose  right  to  it  is 
only  in  suspense,  and  the  fictitious  being  which  was  created  by 
the  old  Civil  Code,  but  which  terminated  its  existence  by  the 
enactment  of  the  present  Civil  Code.     With  regard  to  minors 
accepting  or  renouncing  a  succession,  it  is  well  known,  that  this 
cannot  be  done  by  the  tutor  alone,  and  that  a  succession  can 
never  be  accepted  for  them  but  with  the  benefit  of  inventory ; 
(Civ.  Code,  arts.  346,  346 ;)  and  it  seems  to  us,  that  if  the  tutor 
fails  to  take  the  advice  of  a  family  meeting,  the  minors  cannot 
suffer  from  his  negligence. 
In  order  to  strengthen  our  position,  it  may  be  proper  to  re- 
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mark,  that  it  is  not  shown  in  this  case  that  Mary  Mayes  owed 
any  debt  at  the  time  of  her  death,  nor  that  any  creditor  was  in- 
terested in  causing  an  inventory  to  be  made  and  an  administra- 
tor to  be  appointed.  Now,  our  law,  (Civ.  Code,  art.  1029,)  has 
so  far  provided  for  the  case  where  the  heirs  do  not  lake  the  ne- 
cessary measures  to  cause  the  seals  to  be  affixed  to,  and  an  iiv 
ventory  made  of,  the  effects  of  the  succession,  that  it  has  allowed 
to  the  creditors  the  right  to  cite  the  heirs  before  the  Judge,  in 
order  to  oblige  them  to  declare  whether  they  accept  or  renounce 
the  succession.  The  law  has  not  said  that  the  estate  shall  be 
considered  vacant.  On  the  contrary,  the  heirs,  by  the  very  rea- 
son that  they  are  entitled  to  the  succession  by  the  operation  of 
the  law  alone,  must  be  called  upon  to  declare  their  intention  as 
to  accepting  or  renouncing  the  estate  which  they  have  acquired. 
In  the  case  of  ODonnald  v.  Lobdell,  already  cited,  this  court 
said  :  "  It  is  only  after  the  heir  has  been  called  by  the  creditors 
to  renounce,  or  take  the  inheritance,  that  an  administrator  can 
be  appointed."  A  fortiori^  would  it  have  been  illegal  and  ir- 
regular to  appoint  a  curator  to  the  estate  of  Mary  Mayes,  as  to 
a  vacant  one.  This  is  in  accordance  with  the  French  jurispru- 
dence on  this  subject.  Rogron,  note  on  art.  811  of  Nap.  Code. 
4  TouUier,  No.  396.  4  Duranton,  (Brussels  ed.)  No.  60,  61,  62, 
63,  64. 

In  coming  to  the  conclusion  that  the  succession  of  Mary  Mayes 
never  was,  under  the  new  Code,  a  vacant  estate  against  which 
prescription  could  run,  or  that  it  had  ceased  to  be  such  at  the  time 
of  the  promulgation  of  the  present  Civil  Code,  at  which  time  the 
heirs  became  seised  of  the  inheritance  by  them  acquired  by 
the  mere  optration  of  law,  we  give  full  effect  to  the  provision  of 
our  law  which  says,  that  "minors  cannot  be  prescribed  against, 
except  in  the  cases  provided  by  law."  Civ.  Code,  art.  3488. 
Indeed,  if  such  prescription  had  begun  to  run  against  them  un- 
der the  old  law,  under  the  supposition  that  the  estate  of  their 
mother  had  become  vacant,  it  is  clear  that  it  was  suspended  by 
the  promulgation  of  the  new  Code ;  and  that  if,  from  the  time  of 
their  majority,  up  to  the  institution  of  this  suit,  there  has  not 
been  a  sufficient  length  of  time  to  complete  the  prescription,  the 
claim  of  two  of  the  plaintiffs  to  their  respective  portions  of  the 
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tract  of  iaad  sold  by  their  father,  must  prevail.  James  A.  Galvit, 
according  to  the  evidence,  became  of  age  in  1834,  and  Coleman 
W.  Galyit  attained  the  age  of  majority  in  1836 ;  the  time  from 
these  periods  up  to  the  23d  of  April,  1838,  is  about  four  years 
for  one,  and  two  years  for  the  other ;  and  added  to  the  five 
years,  three  months  and  eighteen  days,  which  had  run  under  ihe 
old  Code,  is  not  sufficient  to  complete  the  prescription  of  ten 
years. 

With  this  view  of  the  question,  we  are  of  opinion  that  the 
claim  set  up  by  William  J.  and  Elizabeth  G.  Calvit,  is  prescribed  ; 
but  that  James  A.  Calvit  and  Coleman  W.  Calvit  are  entitled 
to  recover  respectively  one  undivided  eighth  of  the  tract  of  land 
described  in  their  petition,  which  makes,  for  both,  one-founh  of 
the  whole  tract. 

With  regard  to  the  question  of  improvements  ;  we  think  that 
as  the  case  stands,  we  cannot  take  it  under  our  consideration.  It  is 
true,  that  the  record  contains  evidence  upon  this  subject  which 
would,  perhaps,  be  sufficient  to  enable  us  to  liquidate  the  amount 
due  to  the  parties  respectively  for  the  value  of  their  improvements, 
and  for  the  reimbursement  of  the  rents  and  profits ;  but  as  this  part 
of  the  case  was  not  acted  upon  by  the  court,  a  qua,  we  cannot 
assume  original  jurisdiction  ;  and,  at  any  rate,  we  think  it  is 
proper  that  the  case  should  be  remanded  for  that  purpose,  as  it 
must,  also,  be  sent  back,  for  the  purpose  of  settling  the  question 
of  warranty  resulting  from  the  eviction,  between  the  difierent 
warrantors  called  in  this  suit. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court,  so  far  as  it  rejects  the  claim  of  the  plaintiffs, 
James  A.  Calvit  and  Coleman  W.  Calvit,  be  annulled  and  re- 
versed ^  that  said  James  A.  and  Ccdeman  W.  Calvit  do  recover 
of  the  defendants,  each,  one  undivided  eighth  of  the  tract  of  land 
described  in  their  petition  ;  that  they  be  quieted  in  their  title  to 
the  said  undivided  eighth,  hereby  decreed  to  them  respectively,  as 
against  the  defendants,  or  any  other  person  claiming  through  or 
under  them ;  and  that  with  regard  to  the  questions  of  improve- 
ments,  and  rents  and  profits,  presented  by  the  pleadings,  so  far 
as  James  A.  and  Coleman  W.  Calvit  are  interested,  and  to  the 
questicm  of  damages  between  the  warrantors,  this  case  be  re- 
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manded  to  the  lower  court,  to  be  proceeded  on  according  to  law. 
And  it  is  further  ordered,  that  with  regard  to  William  J.  and 
Elizabeth  G.  Calvit,  the  judgment  appealed  from  be  affirmed ; 
one-half  of  the  costs  in  both  courts  to  be  paid  by  the  defendants 
Und  appellees,  and  the  other  half  to  be  borne  by  William  J.  and 
Elizabeth  G.  Calvit,  two  of  the  appellants. 


Same  Case. — On  a  RE-fiEARiNc. 

l*he  lapse  of  the  time  necessary  to  prescribe,  vests  a  right  in  the  party  in  whose  fa* 
vor  it  has  run.  AliteVf  where  bat  a  part  of  the  time  has  elapsed.  No  right  is 
vested  but  where  the  prescription  is  completed ;  until  then  it  may  be  destroyed  by 
law,  or  be  suspended,  or  interrupted  by  circumstances. 

'Where  plaintifi  claim,  as  heirs  of  thehr  mother,  one-half  of  certain  community 
property  sold  by  the  husband  after  the  death  of  the  wife,  and  the  vendee  proves 
that  the  price  of  the  property  was  applied  to  the  payment  of  the  debts  of  the  com- 
munity, he  will  be  entitled  to  the  reimbursement  oi  the  amount  so  paid  for  its 
benefit,  in  proportion  to  plaintifb'  interest  in  the  community. 

Brent  and  O.  N.  Ogden,  for  a  re-hearing.  It  is  admitted  that 
the  succession  of  plaintiffs'  mother  was  a  vacant  one  according  to 
the  Code  of  1808.  Book  3.  tit.  I,  art.  118.  The  character  of  the 
succession  was  determined  by  that  Code ;  (6  La.  441 ;)  and  no  pos- 
terior legislation  could  destroy  or  impair  rights  already  acquiipd  by 
third  persons.  The  purchaser  under  whom  defendants  claim,  ac- 
quired his  title,  such  as  might  serve  as  the  basis  of  prescription, 
more  than  five  years  before  the  promulgation  of  the  Code  of  1825 ; 
and  prescription  had  run  for  that  period  against  the  estate,  under 
the  law  in  force  at  the  time  of  opening  the  succession.  In  the 
case  of  JQavis  v.  EUcins,  9  La.  145,  Mathews,  Judge,  says :  "  Ic 
may  also  be  seriously  questioned  whether  any  provisions  of  pos- 
terior laws  can  justly  be  so  construed,  in  regard  to  prescription, 
as  to  produce  an  abrogation  of  the  rules  previously  established 
for  the  acquisition  of  property." — "  If  a  right  has  once  begun  to 
exist,  although  it  may  be  inchoate  and  not  perfected,  we  are  not 
able  to  see  how,  by  any  rational  interpretation,  consistent  with 
just  rules  on  this  subject,  a  subsequent  law  can  be  made  so  to 
operate  as  to  destroy  it."  The  opinion  pronounced  in  this  case, 
is  at  war  with  the  decisions  in  the  cases  of  Poultney's  Heirs  v. 
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CecUj  (8  La.  411,)  and  Davis  v.  Elkins.  All  the  points  on  which 
the  plaintifis  rely  in  this  case,  were  raised  in  that  of  Davis  v.  Elr 
kinsj  and  deliberately  overruled  The  facts,  that  the  prescription 
of  ten  years  was  not  completed  under  the  old  Code — that  the 
Code  of  1826  introduced  new  rules — that  by  the  last,  the  heir 
was  given  seisin  of  the  succession  from  the  moment  of  its  being 
opened,  were  all  noticed  by  counsel  and  commented  on  by  the 
court ;  and  all  the  articles  of  the  Code  of  1826  were  compared  to* 
gether,  and  critically  examined. 

But  the  succession  of  the  plaintiffs'  mother  continued  to  be  a  va- 
cant one  after  the  promulgation  of  the  Civil  Code  of  1826,  when 
tested  by  the  provisions  of  the  new  Code  itself.  This  Code,  art. 
1088,  declares,  that  "a  succession  is  called  vacant,  when  no  one 
claims  it,  or  when  all  the  heirs  are  unknown,  or  when  all  the 
known  heirs  renounce  it."  The  record  shows,  that  the  succes- 
sion of  the  plaintiffs'  mother  had  not  been  claimed  by  any  one  when 
this  suit  was  instituted.  The  principle  asserted  by  the  court  in 
the  decision  in  this  case,  leads  to  the  inevitable  conclusion,  that 
there  can  be  no  such  thing  as  a  vacant  succession,  as  no  man 
will  ever  die  without  leaving  heirs  in  some  quarter  of  the  globe ; 
or  as  Judge  Mathews  expresses  it  in  the  case  of  Davis  v.  Elkins : 
"  If  the  heir,  whether  known  or  unknown,  absent  or  present,  has 
by  mere  operation  of  law  full  seisin  of  the  succession,  both  as  to 
right  and  possession,  how  is  it  possible  that  there  can  be  any 
such  thing  as  a  vacant  estate  in  this  country  ?"  The  law  should 
be  so  construed,  tU  res  magis  valeat  quam  pereat.  The  rear 
sening  of  Judge  Mathews,  in  the  case  just  quoted,  reconciles  the 
apparent  conflict  between  arts.  934,  936,  and  arts.  970  and  1088, 
by  calling  in  art.  940,  which  declares  the  rights  of  the  heir  to  be 
suspended,  until  he  decides  whether  to  accept  or  reject  the  suc- 
cession. The  law  gives  the  heir  seisin  of  the  succession  from 
the  moment  of  its  being  opened,  bat  this  right  is  in  suspense 
until  his  acceptance  is  declared^ 

It  is  stated  in  the  opinion  of  the  court,  that  a  curator  could  not 
have  been  appointed  to  the  succession  of  the  plaintiffs'  mother,  be- 
cause the  father  and  natural  tutor  w^s  in  the  possession  of  the 
property  in  dispute.  But  the  property  in  dispute  and  the  <<  suq- 
cession/'  are  different  things.    If  the  succession  was  a  vacant 
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one,  (no  one  claiming  it,)  a  curator  might  have  been  appointed, 
though  a  portion  of  the  property  were  in  the  possession  of  the 
natural  tutor  of  the  heirs.  Civ.  Code,  art.  1090.  But  the  suc- 
cession was  a  vacant  one  for  another  reason — the  heirs  were  un- 
known.  There  is  no  evidence  that  the  heirs  were  known  till  the 
institution  of  this  action.  When  the  law  speaks  of  heirs  being 
known,  it  refers  to  9i  judicial  knowledge  of  them.  If  the  heirs 
do  not  make  themselves  known  as  such,  eo  nomine,  the  law  re- 
gards them  as  strangers  to  the  succession.  No  one  is  compelled 
to  accept  a  succession.  Civ.  Code,  art.  970.  But  it  is  stated  by 
the  court,  that  the  plainti&  were  minors,  and  that  the  omission 
to  comply  with  the  formalities  necessary  to  enable  them  to  accept 
the  succession,  cannot  operate  to  their  injury.  This  considera- 
tion would  have  weight,  if  the  law  had  made  any  exception  in  fa- 
vor of  minors.  None  such  exists.  The  Civil  Code,  art.  1088, 
declares  in  positive  terms,  that  "  the  succession  is  vacant  when 
nobody  claims  it ;"  there  is  no  provision  that  it  shall  not  be  so 
considered  where  the  heirs  are  minors. 

In  the  case  of  Poultney^s  Heirs  v.  Cecily  (8  La.  411,)  the  action 
was  instituted  in  December,  1832,  and  the  heirs  were  minors,  who, 
pending  the  suit,  accepted  the  succession  with  benefit  of  inventory. 
The  first  question  examined  in  that  case  was,  whether  the  succes- 
sion was  vacant,  or  not.  It  was  decided  to  be  vacant.  Bullard,  J., 
in  delivering  the  opinion  of  the  court,  said :  "  These  minor  heirs, 
without  acceptance,  must  be  considered,  (saving  the  right  to  ac- 
cept at  a  future  time,)  as  strangers  to  the  succession,  and  the  suc- 
cession itself  as  vacant,  and  not  represented  by  an  heir."  The 
same  Judge  says  further ;  (p.  414 :)  "  We  have  high  authority  for 
assuming  as  a  principle,  that  the  retroactive  eflect  of  an  accep- 
tance which  is  in  truth  but  a  fiction,  should  not  be  extended  so  as 
to  operate  to  the  prejudice  of  the  rights  of  third  persons  previ- 
otisly  acquired.*'  That  is,  until  an  actual  acceptance,  none  shall 
be  considered  to  have  been  made,  so  far  as  the  rights  of  third 
persons,  acquired  in  the  intermediate  time,  are  concerned.  The 
succession  of  the  plaintifis'  mother,  should  be  regarded  as  a 
vacant  one,  until  actually  accepted  by  the  heirs ;  and  the  defend- 
ants having,  before  any  such  acceptance,  acquired  the  prescription 


r 


OCTOBER,  1846.  ^69 


CeItK  and  othefs  ▼.  Mulhollan  and  another. 


of  ten  years  against  it,  such  acceptance  cannot  operate  to  destroy 
a  right  thus  previously  acquired. 

Should  the  opinion  pronounced  be  maintained,  an  opportunity 
should  be  afforded  to  the  defendants  of  showing,  on  a  new  trial 
below,  that  the  price  received  by  the  plaintiffs'  father,  was  applied 
to  the  payment  of  the  debts  of  the  community,  existing  between 
him  and  their  mother,  in  whose  right  the  petitioners  claim. 

Simon,  J.  The  principal  argument  on  which  a  re-hearing  was 
asked  and  allowed  in  this  cause,  is  based  on  the  position  taken  by 
the  defendants'  counsel,  that  the  character  of  the  succession  of  the 
plaintiffs'  mother,  should  be  exclusively  determined  by  the  law  in 
force  at  the  time  of  its  opening  ;  that  it  was  then  a  vacant  one, 
and  that  it  must  continue  to  be  so  under  the  new  Code,  as  it  was 
I  under  the  old  one.    And  hence  it  has  been  ably  and  strenuously 

contended,  that  the  defendants  had  acquired  certain  rights  against 
the  succession,  which  the  new  law  could  not  affect ;  and  that 
I  those  rights,  consisting  in  being  entitled  to  complete  theprescrip- 

I  tion  which  had  begun  to  run  under  the  old  Code,  such  prescrip- 

tion, if  completed  under  the  new  Code,  should  avail  the  defend- 
I  ants  against  heirs  who  have  not  accepted  the  succession  of  their 

I  mother,  until  long  after  said  prescription  was  acquired.    We  are 

I  free  to  confess,  that  these  arguments  had  shaken  our  opinion,  and 

that  their  plausibility  made  us  doubt  for  some  time  the  correct- 
I  ness  of  our  previous  decision ;  but  we  have  found,  after  a  close 

I  re-examination  of  the  question,  that  they  were  more  specious  than 

solid,  and  that  it  was  not  difficult  to  demonstrate  it. 

The  counsel  has  greatly  misunderstood  us,  when  he  says  that 
our  construction  of  the  law  of  1885,  goes  so  far  as  to  give  to  the 
heirs  the  seisin  of  the  succession,/rom/Ae  moment  it  was  opened 
under  the  Code  of  1808.  On  the  contrary,  we  took  for  granted, 
since  it  had  been  so  decided  by  this  court  in  the  case  of  Davi^ 
Heirs  v.  Elkinsj  (9  La.  145,)  that  it  was  vacant  until  the  Code 
of  1825,  and  we  gave  his  clients  against  two  of  the  plaintiffs 
whose  claim  was  defeated  thereby,  the  benefit  of  the  time  which 
had  run  from  the  date  of  the  sale  from  Calvit  to  them  ;  (2d  of 
March,  1820 ;)  but  considering  the  prescription  as  suspended, 
during  all  the  plaintiffs'  minority,  from  the  effect  of  the  new  en- 
actments on  their  rights,  permitting  it  to  continue  to  run  and  be 
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completed,  after  their  attaining  the  age  of  raajority.    The  defend- 
ants had  acquired  no  right  to  the  prescription  contended  for,  at 
the  time  of  the  promulgation  of  the  new  Code ;  and  how  can  such 
right,  when  not  existing,  be  affected  by  oar  construction  of  the 
new  law,  when  at  the  time  of  its  enactment,  it  could  have  been 
interrupted  by  other  causes.    Troplong,  in  his  treatise  on  Pre* 
scription,  No.  1075,  says :  "  En  principe^  une  prescription  com' 
mencee  ne  forme  pas  un  droit  eventuel  acquis  ;  en  effetj  si  on  la 
eonsidere  comme  moyen  d'acqueriry  elle  est  si  peu  un  droit  ac- 
quis qu^elle  peut  etre  a  tout  moment  effacee  par  une  interrup- 
tion; elle  n^est  encore  qu^un  germe  facile  a  detruire^  qvHune  es- 
perance  sujette  a  deception,^^    Here,  it  is  true  the  defendants  had 
commenced  their  prescription  under  a  law  which  would  have 
perhaps  permitted  them  to  complete  it,  if  it  had  not  been  changed  ; 
that  is  to  say,  if  the  succession  of  Mary  Mayes  had  continued  for 
ten  years  to  be  considered  as  vacant,  and  if  it  had  not  been  sus- 
pended by  the  minority  of  her  heirs,  to  whom  the  new  law  gave 
an  immediate  right  to  be  seised  of  it,  and  to  be  viewed  as  the 
owners  of  the  property  which  she  had  left  at  the  time  of  her 
death.    But  this  is  not  giving  to  the  new  law  a  retroactive  effect ; 
this  is  not  affecting  rights  previously  acquired.     The  prescription 
which  had  commenced,  was  not,  before  the  new  law,  running 
against  the  heirs ;  it  was  against  the  presumed  vacant  estate  of 
their  mother ;  and  when,  from  the  provisions  of  the  new  Code, 
it  ceased  to  be  vacant,  could  the  prescription  continue  to  run  7 
Surely  not,  for  it  would  then  have  run  against  minors,  vested  with 
the  seisin  of  the  estate  of  their  parent.    It  seems  to  us  perfectly 
clear  thai,  from  the  time  the  law  was  altered,  so  as  to  change 
the  nature  of  a  succession,  and  devolve  it  upon  the  legal  heirs 
without  any  of  the  formalities  previously  required  to  claim  or  ac- 
cept it,  and  without  affecting  any  legal  right  previously  acquired 
by  third  persons,  such  succession  could  validly  change  its  de- 
nomination,  and  from  a  vacant  one  become  at  once  a  succession 
ab  intestate.    Here  again,  no  right  had  been  acquired  ;  for  it  can- 
not be  pretended  that  the  right  to  a  part  of  the  time  necessary  to 
prescribe,  can  be  considered  as  a  vested  right.    Such  right  is  only 
vested  when  the  prescription  is  completed ;  and  until  then,  it  may 
be  destroyed  by  law,  or  by  circumstances  amounting  to  a  sus- 
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pension  or  interruption.  The  time  for  prescribing  may  be  shor- 
tened or  lengthened,  as  the  new  law  may  provide ;  and  surely  it 
cannot  be  contended,  that  such  a  law  would  have  a  retroactive  ef- 
fect, if  lengthening  the  time  necessary  to  prescribe  under  a  for- 
mer law,  it  subjected  the  possessor  to  a  longer  period  of  posses- 
sion, than  was  required  under  the  old  law.  No  right  being 
acquired,  none  would  be  affected }  and  the  possessor,  having  the 
benefit  of  the  time  which  elapsed  under  the  old  law,  would  be 
obliged  to  complete  it  according  to  the  new  law.  6  La.  674.  11 
La.  59,  61. 

But  we  cannot  understand  how  it  can  be  urged,  that  the  de- 
fendants' right  to  a  prescription  which  was  not  acquired  at  the 
time  of  the  promulgation  of  the  new  Code,  was  affected  by  the 
enactment  of  its  provisions.     It  is  well  known,  that  a  vacant  es- 
tate declared  to  bd  so  at  the  time  of  its  opening,  is  always  subject 
to  the  contingency  of  its  ceasing  to  be  vacant,  when  the  heirs 
of  the  deceased  claim  it,  and  sue  the  curator  to  be  put  in  posses- 
sion of  it,  and  to  compel  him  to  account ;  and  if  such  heirs  are 
minors,  could  a  prescription  commenced  against  the  estate,  while 
it  was  vacant,  continue  to  run  against  them  ?    Certainly  not ;  it 
becomes  suspended  during  their  minority,  (Civ.  Code,  art.  3488,) 
and  may  only  continue  to  run  after  they  have  attained  the  age  of 
majority.    Here,  the  new  law  has  done  nothing  but  what  the  per- 
sons themselves,  being  minors,  would  have  been  enabled  at  any 
time  to  do,  if  they  had  been  under  the  tutorship  of  a  person  well 
disposed  tu  take  care  of  their  interest,  and  to  administer  their  es- 
tate  in  a  proper  manner.     The  rights  of  the  heirs  were  not 
changed,  nor  in  any  way  bettered,  nor  extended  by  the  new  law ; 
they  were,  under  both  laws,  vested  with  the  legal  and  incontro- 
vertible right  of  inheriting  the  succession  of  their  mother,  and  of 
claiming  her  estate  as  her  heirs ;  and  the  only  change  which  the 
new  law  made  was,  that  under  its  provisions,  the  heirs  became 
seised  of  U,  by  the  mere  operation  of  the  law,  and  before  their 
taking  any  step  to  put  themselves  in  possession,  or  expressing 
any  will  to  accept  it,  (Civ.  Code,  art.  934,  e^  seq.)    Whilst  under 
the  former  law,  their  failing  to  claim  it,  caused  it  to  be  considered 
as  a  vacant  succession,  though  the  heirs,  all  minors,  were  present 
in  the  State,  and  incapable  of  acting  by  themselves,  and  though 
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their  tutor  was  in  possession  of  their  property,  as  being  derived 
from  the  estate  of  their  mother,  and  was  thereby  enabled  to  dis- 
pose of  it  to  their  prejudice  ;  because,  forsooth,  the  succession  of 
Mary  Mayes  being  vacant,  the  purchaser  would  acquire  a  good  ti- 
tle by  prescription,  before  the  minors  could  have  attained  the  age 
of  majority.    So,  however,  it  has  been  decided  by  this  court  in  the 
case  of  Davis  v.  Elkins.    But  as  it  is  not  our  object  to  contro- 
vert that  decision,  or  to  question  its  correctness,  in  this  case,  we 
shall  leave  it  undisturbed,  however  unjust  it  may  be  in  its  con- 
sequences, until  we  have  occasion  to  prevent  its  direct  application, 
if  we  should  be  of  opinion  that  it  is  unfounded  in  law  and  in 
equity.    It  is  sufficient  for  us  here  to  say,  that  the  estate  of  Mary 
Mayes  ceased  to  be  vacant  after  the  enactment  of  the  new  Code, 
in  the  same  manner  as  if  it  had  been  claimed  by  her  heirs ;  that 
those  heirs  became  seised  of  it,  although  it  had  been  opened 
under  the  old  law  and  considered  as  a  vacant  one ;  that  no  right 
had  been  acquired  by  any  one  to  its  property,  by  prescription  or 
otherwise,  which  was,  or  could  be  affected,  or  impaired  by  the 
new  law ;  that  this  is  not  giving  any  retroactive  effect  to  the 
Code  of  1825,  by  which  the  previous  vested  rights  of  the  parties 
were  not  changed,  or  even  modified,  but  only  applying  its  pro- 
visions to  the  actual  situation  of  the  plaintiffii  at  the  .time  of  its 
promulgation  ;  and  that  we  see  no  reason  why  our  previous  opin- 
ion should  be  disturbed  on  the  subject  of  prescription  pleaded  by 
the  defendants. 

But  the  counsel  has  suggested,  that  his  clients  ought  to  have 
the  opportunity  of  showing  on  a  new  trial  in  the  lowercourt,  that 
the  price  received  by  Calvit  for  the  property  in  dispute,  was  ap- 
plied to  the  payment  of  the  debts  due  by  the  community  existing 
between  himself  and  his  wife,  the  ancestor  of  the  plaintifis,  in 
whose  right  they  claim.  This,  we  think,  is  right,  and  must  be 
allowed  ;  as  though  the  plaintiffs  are  entitled  to  recover  their  un- 
divided portions  of  their  land,  illegally  alienated  by  their  natural 
tutor,  they  should  not  be  permitted  to  enrich  themselves  at  the 
expense  of  the  defendants,  who  are  clearly  entitled  to  the  reim- 
bursement of  the  sums  paid  for  the  benefit  of  the  community,  to 
the  proportion  of  the  rights  of  the  two  plaintiffs,  who  have  suc- 
ceeded in  this  action,  in  and  to  the  property  formerly  belonging  to 
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the  9aid  community  ;  and  this  cause  must  also  be  remanded  for 
the  purpose.  See  D<iquin  et  at,  v.  Coircn  et  al,  8  Mart.  N.  S, 
606. 

It  is,  therefore,  ordered  and  decreed,  that  our  former  judgment 
be  maintained,  so  far  as  it  goes ;  and  that,  in  addition  to  the  pur* 
poses  for  which  this  cause  was  ordered  to  be  remanded,  it  be  also 
remanded  for  the  purpose  of  ascertaining  whether  the  price  re- 
ceived by  the  plaintiffs'  father  and  tutor  for  the  property  in  dis- 
pute, was  applied  to  the  payment  of  the  community  debts,  to 
which  James  A.  and  Coleman  W.  Calvit  are  bound  to  contri- 
bute in  proportion  to  their  rights  thereto  ;  and  that,  in  the  mean 
time,  no  writ  of  possession  issue,  until  they  have  paid  the  amount 
which  may  be  found  to  be  due  by  them  on  the  trial  of  this  cause 
in  the  lower  court,  under  our  first  and  our  present  decree* 


Daniel  W.  Coxe  v.  Charles  N.  Rowley  and  another. 

A  loan  made  in  bank  stock  estimated  above  its  speeie  valoe,  and  in  depreciated 
bank  notes  at  par,  payable  by  the  borrower  in  speeie,  where  the  snm  stipulated 
to  be  paid  by  the  borrower  exceeds  the  aotual  speeie  valae  of  the  stock  and  notes, 
with  the  highest  rate  of  conventional  interest,  is  usurious.  Proof  that  the  borrowe  r 
conld  pass  off  the  stock  and  notes  at  the  value  fixed  by  the  contract,  in  payment 
of  debts  due  by  him,  does  not  render  the  transaction  the  less  usurious. 

Where,  in  sales  of  stock  or  depreciated  currency,  there  is  ground  to  suspect  a  dis« 
goised  usurious  loan,  the  mere  form  of  the  contract  will  be  disregarded.  The 
court  will  look  to  its  essence,  and  endeavor  to  aseertain  the  true  intent  of  the 
parties.    Where  usurious  interest  has  been  paid,  it  cannot  be  reclaimed. 

By  the  laws  of  Mississippi  (sta(.  25  June,  18220  where  an  usurious  rate  of  in* 
tereet  has  been  stipulated,  the  lender  can  recover  only  the  piincipaj. 

Appeal  from  the  District  Court  of  Concordia,  Ourrt/j  J. 

Stacy  and  Sparrow^  for  the  plaintiff,  contended  that  the  con- 
tract of  ('oxe  was  not  usurious.  Oiling  9  Peters,  399-403.  1 
Metcatf,  158.    3  Peters,  42.    4  Howard's  Miss.  Rep.  622-4. 

Frost  and  Prentiss,  for  the  appellants.  The  contract  was 
usurious.  Where  a  loan  is  made,  under  the  disguise  of  a  sale  of 
stock,  and  the  stock  is  taken  at  a  higher  rate  than  its  cash  value, 
he  contract  is  usurious.     1  Espinasse,  11,  40.    Douglass,  731 
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1  Ambler,  371.    1  Bro.  149.    2  lb.  175.     1  Eden,  273.    3  B. 

6  C.  257.    5  D.  &  L.  138.     7  Mart.  N.  S.  408.    4  Hill,  255. 

7  Leigh,  26.  2  Desaussure,  334.  2  Camp.  375,  555.  So  where 
the  loan  is  made  in  depreciated  bank  notes,  at  par.  3  Dana,  369. 
6  lb.  286.  2  lb.  225.  7  Mun roe,  336,  354.  6  Munroe,  375.  3 
J.  J.  Marshall,  85.  ^  4  lb.  48.  1  lb.  494.  2  lb.  140.  7  lb.  105. 
I  Yerger,  243.  4  lb.  444.  7  lb.  545.  1  Meigs,  591.  7  Paige, 
557,  615.  2  Edwards,  273.  2  Harris  &  Gill,  13.  Har.  <fc 
John.  59.  2  Halsted,  130.  8  Leigh,  238.  1  Bay,  303.  1  Pe- 
ters, 37.  2  lb.  536.  9  Peters,  378.  3  Smedes  &  Marshall,  285. 
That  the  contract  would  be  usurious  under  the  English  and 
American  statutes,  see  2  Peters,  535.  4  lb.  224.  3  Salk.  390. 
17  Vesey,  44.  3  Bos.  <fc  Pul.  151.  9  Mass.  53,  55.  15  Johns. 
152.  2  Coweri,  678.  4  Randolph,  406.  5  lb.  145,  162,  352, 
560.    4  Munroe,  66.     Cro.  Jac.  508. 

BuLLARD,  J.  This  is  an  action  to  recover  an  alleged  balance 
of  $46,739  49,  with  interest,  upon  four  promissory  notes  execu- 
ted by  Charles  N.  Rowley  and  wife,  and  secured  by  special  mort- 
gage on  the  Marengo  plantation  and  slaves.  It  is  brought 
against  Rowley  the  maker,  and  Lansing,  who,  at  a  period  subse- 
quent to  the  date  of  the  notes,  became  the  purchaser  at  sheriff's 
sale  of  the  mortgaged  property,  and  assumed,  as  a  part  of  the 
price,  to  pay  off  this  mortgage. 

The  defence  is  usury.  The  defendants  aver  in  their  answer, 
that  the  four  notes  sued  on,  and  two  others  which  have  been  paid, 
were  executed  for  a  loan  made  by  Coxe  to  Rowley ;  that  said 
loan  consisted  in  one  hundred  shares  of  the  Agricultural  Bank, 
at  $112  per  share,  amounting  to  $11,200,  but  which  they  allege 
was  worth  only  $50  per  share ;  that  $30,000,  the  balance  of  the 
loan,  was  received  in  depreciated  notes  of  the  banks  of  Missis- 
sippi at  par,  not  redeemable  in  specie,  nor  drawing  interest. 
They  allege  that  the  contract  was  made  in  the  state  of  Missis- 
sippi, although  the  notes  were  executed  in  Yidalia,  Louisiana ; 
that  by  the  law  of  Mississippi  only  eight  per  cent  interest  is  al- 
lowed ,  that  interest  was  charged  on  the  loan  before  the  stock 
was  transferred,  or  the  bills  paid  over,  and  that  ten  per  cent  in- 
terest is  charged  upon  the  loan  up  to  the  maturity  of  the  notes, 
and  included  in  them ;  that,  for  the  above  reasons,  said  loan  was 
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illegal  and  usurious ;  that,  at  that  time,  the  defendant  Rowley, 
was  harrassed  with  heavy  debts,  due  and  pressing,  and  that 
I  the  plaintiff  took  advantage  of  his  necessitous  circumstances  to 

I  extort  from  him  said  ruinous  and  usurious  contract.    He  admits 

that  he  paid  the  amounts  stated  in  the  petition,  and  prays  that  the 
loan  be  purged  of  the  usury,  reduced  to  its  specie  value,  all  the 
interest  rejected,  and  the  payments  made,  credited  on  the  princi- 
pal, the  cash  value  of  the  loan. 

The  plaintiff,  in  answer  to  interrogatories  on  facts  and  articles 
propounded  by  the  defendant,  admits,  that  the  consideration  of  the 
six  notes  was  a  loan  of  $41,200  contracted  by  the  defendants,  by 
Rowley's  order,  to  Samuel  Davis  in  Philadelphia,  and  completed 
by  A.  P.  Merrill,  of  Natchez,  Mississippi ;  that  the  funds  com- 
posing the  loan  were  forwarded  by  the  plaintiff  to  Merrill  and 
Stephen  Duncan,  with  whom  the  defendant  held  communica* 
tion  on  the  subject ;  that  th^loan  was  composed  of  one  hundred 
shares  of  the  stock  of  the  Agricultural  Bank,  at  $11,200,  and 
$30,000  of  the  bills  of  Mississippi  banks;  he  knows  not  what  banks ; 
that  he  followed  the  directions  of  Mr.  Davis  in  selecting  those 
which  were  receivable  in  the  payment  of  debts  in  that  country  ; 
that  tea  percent  interest  was  included  in  the  six  notes,  for  the 
amount  of  the  bank  bills  loaned,  from  the  1st  of  September,  1838. 
Plaintiff  alleges,  that  he  does  not  know  to  whom,  or  when,  the 
bank  bills  were  delivered ;  he  admits  that  the  interest  on  the 
conventional  value  of  the  bank  stock  was  included  from  the  1st 
of  October,  1838,  but  does  not  know  when  the  stock  was  transfer- 
red ;  he  admits  that  the  two  smallest  notes  included  in  the  mort- 
gage, and  which  have  both  been  paid,  are  made  up  entirely  of  the 
interest  on  the  loan  of  the  1st  of  February,  1840;  that  the  four 
notes  sued  on  are  made  up  of  the  principal  of  the  loan,  and  the 
interest  after  the  1st  of  February,  1840.  He  avers,  that  the 
reason  why  the  interest  was  calculated  from  the  1st  of  Septem- 
ber, 1838,  was,  that  the  plaintiff's  funds  were  kept  locked  up  for 
several  weeks  by  Rowley's  correspondence  with  his  agent  to  in- 
crease the  loan  beyond  the  amount  first  agreed  on,  and  because 
time  was  lost  by  the  manner  of  transmitting  the  funds. 

The  plaintiff  goes  into  other  minute  particulars  which  it  is  not 
necessary  to  repeat,  inasmuch  as  it  is  distinctly  admitted,  that 
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the  loan  was  made  in  bank  stock  at  twelve  per  cent  above  par, 
and  bank  currency  of  Mississippi  at  par.  The  evidence  is,  that 
the  bank  stock  was  only  worth  par  in  specie,  and  that  the  bank 
noteS)  on  the  8th  of  October,  the  date  of  the  loan^  were  at  a  dis- 
count of  nine  or  ten  per  cent  for  specie ;  and  the  question  is,  is 
such  contract  usurious  7 

The  question  has  been  much  discussed  at  bar,  whether  this  is 
to  be  regarded  as  a  Mississippi  or  a  Louisiana  contract,  and 
whether  its  character  is  to  be  ascertained  with  reference  to  the 
law  of  the  one,  or  of  the  other  state.  The  decision  of  the  court  in 
the  case  of  Depau  v.  Humphrey  (8  Mart.  N.  S*  1,)  in  which  we 
held,  that  the  law  of  the  place  where  the  contract  was  entered  in- 
to, must  govern  in  relation  to  stipulated  interest,  has  been  much 
combated.  The  first  proposition  for  this  loan  was  made  in  Penn- 
sylvania; the  final  assent  was  given,  and  the  money  paid  over, 
in  Natchez,  and  the  notes  given  in  Louisiana,  but  made  payable 
in  Mississippi.  We  have  not  thought  it  essential  to  decide  upon 
this  point,  inasmuch  as  there  is  no  important  difference  in  the 
two  systems ;  both  allow  ten  per  cent  interest  if  stipulated,  and 
in  both,  the  stipulation  for  a  higher  rate  of  interest  is  regarded  as 
usurious,  and  followed  by  forfeiture  of  all  the  interest. 

A  loan  of  depreciated  bank  notes,  payable  by  the  borrower 
in  money,  at  a  rate  which,  added  to  the  depreciation,  will  exceed 
the  highest  rate  of  conventional  interest,  is  undoubtedly  usuri- 
ous. We  do  not  mean  to  say  that,  in  all  cases,  a  loan  of  depre- 
ciated currency  is  always  and  essentially  usurious.  Cases  may 
be  supposed  in  which  it  would  be  perfectly  legal.  The  case  of 
the  United  States  Bank  v.  Waggener  and  others^  (9  Peters, 
378,)  illustrates  this  position.  The  subject  matter  of  the  loan  in 
that  case,  was  depreciated  paper  of  the  Bank  of  Kentucky,  which 
had  been  taken  up  by  the  United  States  Bank  at  par,  and  retained 
by  them,  and  which,  by  an  agreement  with  the  Bank  of  Ken* 
tucky,  bore  an  interest  of  six  per  cent.  When  the  bank  of  the 
United  States  lent  $6000  of  that  fund  to  Owens,  and  took  his 
note  for  the  same  amount,  with  the  same  rate  of  interest  from 
the  date  of  the  loan,  there  was  obviously  only  an  exchange  of 
credits ;  the  Bank  had  parted  with  their  claim,  which  they  had 
received  as  cash  and  which  bore  interest,  and  received  in  place 
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of  it  Owens'  note,  bearing  the  same  rate  of  interest.  Here  was 
no  shift  or  device  by  which  a  higher  rate  of  interest  than  the  law 
allows,  was  secured  to  the  Bank.  But  the  case  now  before  the 
court  is  quite  different.  The  depreciated  funds  borrowed  by 
Rowley  as  cash,  and  which  he  engaged  to  pay  in  cash,  with  in- 
terest at  ten  per  cent,  were  not  of  specie  value  to  Coxe.  If  lie 
had  sold  them  for  specie,  they  would  have  brought  him  four  or 
five  thousand  dollars  less  than  the  nominal  amount  of  the  loan. 
But  it  is  said,  Rowley  was  enabled  to  pay  them  off  at  par,  and, 
therefore,  they  were  worth  cash  to  the  borrower.  There  is  a  pal- 
pable fallacy  in  this  argument ;  for  it  is  clear,  that,  if  with  $41,000 
he  could  pay  that  amount  of  debts,  he  might,  with  the  same 
amount  of  specie,  have  bought  the  same  kind  of  currency  to  a  suf- 
ficient amount  to  have  paid  $45,000  of  debts.  Coxe,  therefore, 
forfeited  to  the  amount  of  that  difference  over  and  above  the  ten 
per  cent  interest  stipulated. 

It  has  been  strenuoiisly  urged,  that  the  intent  to  make  an  usu- 
rious contract  must  be  clearly  shown.  This  is  undoubtedly  tnie  ; 
but  where,  on  the  face  of  the  contract,  it  appears  evident  that  a 
loan  of  depreciated  paper  was  contemplated,  the  intention  is  mani- 
fest ;  res  ipsa  loquitur.  In  cases  of  the  sale  of  stocks  or  depreci- 
ated currency,  where  there  is  ground  to  suspect  a  disguised  usu- 
rious loan,  courts  will  disregard  the  mere  form  of  the  contract, 
and,  looking  rather  to  its  essence,  endeavor  to  ascertain  the  true 
intent  of  the  parties.  In  this  case,  there  can  be  no  pretence  that 
it  was  not  intended  as  a  loan  of  depreciated  currency  as  if  it  had 
been  specie ;  the  parties  have  not  even  chosen  to  give  it  another 
name ;  it  is  spoken  of  as  a  loan  throughout,  and  interest  is  charg- 
ed on  $30,000  from  the  1st  of  September,  although  the  funds 
were  not  paid  over  to  the  borrower  until  the  8th  of  October,  un- 
der the  pretence  that  they  were  lying  idle  waiting  the  issue  of  the 
negotiation. 

These  principles  appear  to  be  well  settled  at  the  present  day, 
as  may  be  seen  by  reference  to  numerous  adjudicated  cases  in 
different  states  of  the  Union,  as  cited  to  us  in  the  argument,  and 
referred  to  in  the  brief  of  the  appellant's  counsel,  to  which  we 
refer. 
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According  to  the  ev^idcnce  in  the  record,  the  value  of  the  bank 
stock  transferred  as  part  of  the  loan,  was  $10,000;  and  the 
$30,000  in  bank  notes  at  a  depreciation  of  ten  per  cent,  were 
worth  827,000 ;  making  the  total  of  the  loan,  reduced  to  a  specie 
standard,  837,000. 

Upon  one  of  the  notes,  which  was  made  up  partly  of  the  usu- 
rious interest,  there  was  paid  $7951  52,  which  must  be  imputed 
equally  to  the  capital  and  stipulated  interest,  because  usurious 
interest  being  once  paid  cannot  be  reclaimed.  The  note  upon 
which  the  payment  was  made,  was  composed  of  the  capital,  and 
about  twenty  per  cent  interest  included.  Deducting,  therefore, 
twenty  per  cent  from  the  amount  paid,  will  leave  a  balance  of 
$6361,  paid  upon  the  real  capital,  and  the  balance  due  to  the 
plaintiff  is  830,639.  It  only  remains  to  inquire  whether  the 
plaintiff  is  entitled  to  recover  interest,  ex  mora,  upon  the  amount 
justly  due.  By  the  laws  of  Mississippi,  where  the  notes  were 
made  payable,  the  rate  of  that  species  of  interest  is  shown  to  be 
eight  per  cent,  from  the  time  the  debt  is  due  and  payable.  How- 
ard (fc  Hutchinson's  Dig.  375,  sec.  16, 

Our  first  impression  was,  that  this  rate  of  legal  interest  might 
be  recovered  upon  the  amount  foimd  due,  after  expunging  all  con- 
ventional interest,  and  indirect  advantage  secured  by  the  lender 
over  and  above  ten  per  cent ;  but  upon  looking  again  into  the 
statutes  of  Mississippi,  we  find  a  positive  provision,  that  nothing 
else  shall  be  recovered  but  the  capital  alone — ^4he  principal 
sum  only  shall  be  recovered."* 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  it  is  ordered  and  decreed,  that  the 
plaintiff  recover  of  the  defendants,  in  solido,  the  sum  of  $30,639, 
with  costs  in  the  District  Court ;  and  that  the  mortgaged  premi- 
sses be  seized  and  sold  to  satisfy  the  same :  the  costs  of  the  appeal 
to  be  borne  by  the  plaintiff  and  appellee. 


•  Statute  of  25  Jiuie^  1822. 
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The  Citizens  Bank  op  Louisiana  v.  Stephen  E.  Cuny 
and  others. 

The  Tender  of  a  tract  of  land  received  from  the  pnrchaser  his  note  for  the  price, 
endorsed  by  a  third  person.  A  mortgai^e  was  reserved  by  the  notarial  act  of  sale 
to  secure  the  payment  of  the  note,  which  was  duly  paraphed  by  the  notary. 
The  act  was  recorded  in  the  mortgage  office,  and  on  the  same  day  the  vendor 
wrote  on  the  face  of  the  record,  that  "  the  mortgage  is  hereby  released,  with- 
oot,  however,  acknowledging  payment  of  the  price  of  the  purchase  money." 
The  release  was  gratuitous,  and  no  third  person  had  acquired  any  rights  under 
it.  In  an  action  by  plaintifft,  who  had  discounted  the  note,  which  was  protested 
for  non-payment,  against  the  endorsers  and  the  maker,  claiming  the  vendor's 
privilege  :  Held,  that  there  is  a  diflerence  between  a  special  mortgage  reserved 
to  secure  the  price  of  the  thing  sold  and  the  vendor's  privilege :  that  the  release 
of  the  mortgage  did  not  extingubh  the  privilege,  which  resulted  from  the  terms 
of  the  act ;  and  that  the  parties  cannot  avail  themselves  of  the  release  of  the 
mortgage,  to  the  prejudice  of  pi  aintifft,  who  took  the  note  on  the  faith  of  their 
signatures  and  endorsements,  and  with  reference  to  an  act  which  showed  a  sale 
on  credit,  and  an  eipress  acknowledgment,  accompanying  the  release,  that  the 
price  had  not  been  paid. 

Appeal  from  the  Dislrict  Court  of  Rapides,  King,  J, 
Dunbar  J  Hyams,  and  Elgee,  for  the  appellants.  The  re- 
lease of  the  mortgage  did  not  extinguish  the  vendor's  privi- 
lege. The  latter  arises  from  the  very  nature  of  the  debt.  17 
Dalioz,  116,  121,  122.  Persil,  Ques.  Hyp.  p.  64.  Until  the 
price  is  paid,  the  vendor's  title  is  defeasible,  and  the  sale  may 
be  rescinded.  Civ.  Code,  arts.  3516,  2527,  2539, 2041.  Martee 
V.  Roach,  8  La.  82.  A  special  mortgage  arises  from  conven- 
tion. The  privilege  and  special  mortgage  may  exist  together. 
AccineUi  v.  Menard,  2  Mart.  N.  S.  222.  The  privilege  is  of  a 
higher  nature  than  a  mortgage,  and  the  renunciation  of  the  for- 
mer cannot  be  presumed  from  a  relinquishment  of  the  latter. 
Persil.  duest.  Hyp.  p.  38.  In  Howard  v.  Thomas,  (3  La.  112,) 
it  was  decided,  that  the  vendor's  privilege  would  continue  till  the 
price  was  fully  paid,  though  the  mortgage  was  to  be  released. 
See  also  Persil,  R6gime  Hyp.  pp.  64,  65,  Nos.  6,  7.  3  Robinson, 
216.    The  express  declaration  of  the  vendor,  at  the  time  of  re- 
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leasing  the  mortgage,  that  he  does  not  thereby  acknowledge  the 
payment  of  the  price,  is  a  reservation  of  his  privilege  as  vendor. 

Brewer f  for  the  defendants. 

BuLLARD,  J.  On  the  15th  of  November,  1836,  Littleton 
Bailey,  by  an  act  passed  before  Binghurst,  notary  public,  sold  to 
Stephen  E.  Cuny  a  tract  of  land  in  the  parish  of  Rapides,  for 
$6350,  payable  in  three  equal  instalments,  for  which  Cnny  ex- 
ecuted his  three  promissory  notes,  endorsed  by  Philip  M.  Cuny, 
payable  in  the  office  of  the  Bank  of  Louisiana,  at  Alexandria. 
At  the  close  of  the  act  which  sets  forth  these  particulars,  it  is 
added,  that  to  secure  their  payment,  the  property  sold  is  mort- 
gaged and  hypothecated  in  favor  of  said  Littleton  Bailey,  and 
the  notes  are  paraphed  by  the  notary  to  identify  them  with  the  act. 

It  appears  that,  on  the  same  day,  a  copy  of  this  act  of  sale 
was  recorded  in  the  office  of  the  Recorder  of  Mortgages,  of  the 
parish  of  Rapides,  and  at  the  same  time  Bailey,  the  vendor 
caused  to  be  written  on  the  face  of  the  record,  the  following  de- 
claration :  "  The  mortgage  herein  contained  is  hereby  fully  re- 
leased and  discharged,  without,  however,  acknowledging  the 
payment  of  the  price  of  the  purchase  money."  Signed  by  L. 
Bailey,  and  attested  by  the  Recorder  of  Mortgages. 

Two  of  these  notes  were  afterwards  discounted  by  the  Citi- 
zens Bank,  and  having  been  protested  for  non-payment  at  ma- 
turity, the  present  action  was  brought  against  the  drawer  and 
endorser.*  Judgment  was  rendered  in  favor  of  the  plaintiflfs,  for 
the  amount  of  the  notes  subject  to  a  credit ;  but  the  court  refusing 
to  order  the  land  to  be  sold  to  pay  the  same,  being  of  opinion, 
that  the  release  of  the  mortgage  by  the  vendor,  carried  with  it 
the  extinguishment  of  the  vendor's  privilege,  the  Bank  ap- 
pealed. 

We  have  had  this  case  a  considerable  time  under  advisement 
upon  a  re-hearing,  and  are  now  satisfied  that  the  court  below 
erred.  The  notes  discounted  by  the  plaintifis,  bore  the  paraph 
of  the  notary,  and  by  reference  to  the  act,  the  plaintiflFs  were  in- 
formed of  the  nature  of  the  debt  of  which  they  were  the  evidence, 
lo  wit,  the  price  of  the  tract  of  land  unpaid ;  they  may  not  have 


*  And  against  Bailey. 
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taken  the  notes  on  the  faith  of  the  special  mortgage  reserved ;  but 
the  effect  of  Bailey's  release  of  the  mortgage  could  be  no  greater, 
than  if  the  clause  in  which  the  mortgage  is  reserved,  had  been 
expunged  from,  or  never  inserted  in  the  deed.  There  will  still 
remain  enough  to  show  that  the  vendor's  privilege  resulted  from 
the  terms  of  the  act.  The  release  by  Bailey  appears  to  be  wholly 
gratuitous,  and  no  third  person  has  acquired  any  right  under  it, 
so  far  as  the  record  shows.  All  the  parties  to  the  original  tran- 
saction;  and  they  alone,  are  before  us,  except  the  plaintiffs,  who 
advanced  their  money  upon  the  faith  of  that  contract.  There  is, 
undoubtedly  a  difference  between  a  special  mortgage  reserved  to 
secure  the  payment  of  the  price  of  the  thing  sold,  and  the  ven- 
dor's privilege.  The  vendor's  privilege  gives  to  the  vendor  in 
addition  to  the  right  to  have  the  property  sold  to  pay  the  price,  a 
rank  in  relation  to  other  creditors  of  the  vendee,  which  he  might 
not  otherwise  have.  It  confers  upon  the  vendor  a  right  to  the 
rescission  of  the  sale  on  the  non-payment  of  the  price;  and 
Bailey,  by  transferring  the  notes,  parted  with  these  accessory 
rights,  which  vested  in  the  plaintiffs  as  the  holders  of  them. 
Under  these  circumstances,  we  are  of  opinion,  that  none  of  the 
parties  have  a  right  to  gainsay  the  existence  of  the  vendor's  privi- 
lege, as  it  results  from  the  tenor  of  the  deed  passed  before  Bring- 
hurst,  independently  of  the  special  mortgage  therein  reserved ; 
and  that  the  parties  cannot  avail  themselves  of  the  release  of  that 
mortgage  to  the  prejudice  of  the  plaintiffs,  who  took  the  notes  on 
the  faith  of  their  signatures  and  endorsements,  and  with  refer- 
ence to  an  act  which  showed  a  sale  of  land  on  credit,  and  an 
express  acknowledgment,  accompanying  the  release  of  the 
mortgage,  that  the  price  had  not  been  paid. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court,  so  far  as  it  refused  to  order  the  land  to  be 
seized  and  sold,  be  reversed  ;  and  it  is  ordered  and  decreed,  that 
the  land  be  so  seized  and  sold  to  satisfy  the  judgment  therein 
rendered,  and  that  the  judgment  of  the  District  Court  be  affirmed 
in  all  other  respects,  with  costs  in  both  courts. 
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Bernard  Marigny  v.  The  Union  Bank  of  Louisiana. 

Money  placed  in  the  hands  of  a  cashier  of  a  bank  to  be  transmitted  to  a  branch, 
having  been  lost  through  his  negligence,  to  protect  himself  from  suc^icion  he 
gave  his  notes  for  the  amoant,  endorsed  by  a  third  perqou)  the  surety  on  the 
bond  given  by  the  cashier  for  the  faithful  discharge  of  his  official  duties.  The 
notes  having  been  paid  by  the  endorser,  in  an  action  by  the  latter  to  recover  the 
amount  paid  on  the  ground  of  error  and  illegality  or  want  of  consideration : 
Held,  That  the  consideration  for  which  the  notes  were  given  was  not  illegal ; 
and  that  the  obligation  of  the  eashier  to  make  good  any  loss  occasioned  by  his 
neglect,  if  not  a  legal  obligation,  was,  at  least>  a  natural  one,  and  sufficient 
to  prevent  the  endorser  from  recovering  back  the  amount  paid  by  him.  C.  C. 
3381,2285. 

A  promise  to  pay  pre-supposes  a  eonsideration.  tt  is  for  the  pArty  seeking  to  avoid 
the  promise  to  show  that  there  was  none. 

The  burden  of  proof  is  on  the  party  affirming. 

Fraud  will  not  be  presumed  ;  like  other  allegations  it  must  be  proved ;  but  it  may 
be  proved  by  circumstantial  as  well  as  by  direct  evidence ;  by  simple  as  well 
as  by  legal  presumptions.    C.  C.  1842. 

The  verdict  of  a  jury  must  be  set  aside  when  evidently  wrong. 
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Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Roselius  and  SouU^  for  the  plaintiff,  cited  Civil  Code,  arts. 
1887, 1889, 1890,  2280,  2282,  2284.  Digest,  vol.  1.,  p.  266-267; 
vol.  2.,  p.  251-2.  10  Duranton,  p.  341,  Nos.  324-6.  2  Demante, 
262.  Chardon,  vol.  1.,  pp.  172-6 ;  vol.  2,  pp.  1,  2 ;  vol.  3,  pp. 
365-6.  Pothier,  Oblig.  Nos.  42-3.  Merlin,  Repert.  vol.  12,  p. 
448  ;  vol.  14,  Verbo  Indice,  pp.  265-7,  ed.  Brus.  Angell  &,  Ames 
on  Corp.  60.  10  Wheaton,  67,  69,  71.  1  Ayliff,  pp.  199, 
200. 

Denis  and  Ch-ymes,  for  the  appellants. 

Garland,  J.  This  case  was  before  us  in  July,  1843,  and  re- 
manded for  a  new  trial.  5  Robinson,  354.  The  pleadings  were 
then  stated  in  full,  and  it  is  not  necessary  to  repeat  them  in  de- 
tail.   The  allegations  are  briefly  these : 

1st.  That  M.  Gordon,  Jun.,  being  the  cashier  of  the  Bank,  ac- 
knowledged that  he  was  indebted  to  it  in  the  sum  of  $51,500, 
for  which  he  gave  his  four  notes,  in  equal  sums,  endorsed  by  M. 
Gordon,  Sen.,  and  the  plaintiff,  payable  at  different  periods. 

2d.  That  the  petitioner,  being  in  no  way  connected  with  the 
business  and  private  transactions  of  said  M.  Gordon,  Jun.,  was  in- 
duced to  endorse  the  notes  by  the  consideration  professed  by  the 
Bank,  that  the  indebtedness  of  said  Gordon  was  honest  and  real, 
and  that  the  notes  would  be  fully  guarantied  by  substituting  in 
their  place  other  notes,  which  were  to  proceed  from  the  sale  of 
the  property  of  the  drawer,  to  be  sold  in  a  short  time. 

3d.  That  he  was  further  induced  to  endorse  said  notes,  by  the 
unequivocal  and  repeated  assurances  on  the  part  of  the  Bank, 
that  the  said  M.  Gordon,  Jun.,  would  thereby  be  enabled  to  keep 
his  office  of  cashier,  which  he  then  held,  at  a  salary  of  $8000 
per  annum  ;  which  was  to  be  applied  to  the  payment  of  said 
notes,  should  it  happen  that  the  property  to  be  sold  should  prove 
insufficient  to  cover  them. 

4th.  That  if  it  had  not  been  for  these  considerations  he  would 
never  have  endorsed  the  notes. 

5th.  He  further  states  that,  at  the  time  he  endorsed  the  notes, 
it  was  within  the  knowledge  of  the  directors  of  the  Bank,  that 
M.  Gordon,  Jun ,  could  not  effect  the  sales  of  property  contem- 
plated for  any  thing  like  the  amount  of  the  notes,  and  that  they 
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knew  fall  well  the  inability  of  the  drawer  to  pay  them,  and  his 
absolute  insolvency. 

6th.  That  although  the  directors  exerted  themselves  to  repre- 
sent the  indebtedness  of  M.  Gordon,  Jan.,  as  originating  in  a 
moral  and  legal  cause,  yet  they  did  so  for  the  sole  purpose  of  en- 
trapping the  good  faith  of  the  petitioner,  while  they  prepared 
themselves  to  dismiss  said  Gordon  as  cashier,  as  soon  as  the  se- 
curity should  be  obtained. 

7th.  That  by  the  wicked  practices  and  frauds  of  said  Bank, 
and  their  connivance  with  said  BI.  Gordon,  Jun.,  to  screen  him 
from  what  he  considered  a  dangerous  debt,  and  by  the  sugges- 
tions of  the  directors  tending  to  impress  the  petitioner  with  the 
idea  and  belief  that  his  said  endorsements  would  be  nominal, 
which  were  assumed  to  be  covered  by  the  proceeds  of  the  sales 
which  "they  knew  could  not  be  effected,  and  by  the  proffered  as- 
surances that  Gordon  should  keep  his  office,  and  thereby  be  en- 
abled to  protect  the  endorsements  given,  they  induced  him  to 
sign  the  same,  and  brought  on  him  the  necessity  of  paying  them ; 
whereby  he  has  sustained  damage  as  claimed. 

The  defence  is  fully  stated  in  the  former  report  of  the  case. 

In  consequence  of  the  evidence  introduced  on  the  second  trial, 
it  becomes  necessary  to  restate,  at  length,  the  evidence  laid  before 
the  jury. 

The  board  of  directors  chosen  by  the  stockholders  of  the  Bank, 
and  appointed  by  the  Governor  and  Senate,  in  the  month  of 
January,  1839,  entered  upon  the  performance  of  their  duties  on 
the  second  Monday  of  February,  and  elected  C.  Adams,  Jun., 
president  of  the  Bank,  in  place  of  Mr.  Miiligan.  They  found 
Martin  Grordon,  Jun.,  in  office  as  cashier,  under  a  bond  for  $50,000, 
signed  by  the  plaintiff  and  three  other  persons  as  hi^  sureties ; 
the  condition  of  which  bond  is,  that  said  cashier  "  shall  render  a 
faithful  account  of  all  moneys  and  effects  committed  to  his  charge^ 
and  well  and  truly  perform  the  duties  of  said  office,  and  all  other 
official  duties  committed  to  his  charge  in  said  Bank."  They 
also  found  an  ap|ilication  from  the  plaintiff,  dated  the  4th  of 
Febrqary,  1839,  for  a  loan  of  $35,000,  to  be  secured  by  a  mort- 
gage on  certain  real  estate.  In  this  application,  the  plaintiff  states 
that,  without  exaggeration,  he  owns  property  worth  a  million  of 
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dollars,  and  that  his  floating  debt  in  (he  banks,  and  elsewhere, 
does  not  amount  to  more  than  $85,000,  notwithstanding  which, 
he  says,  he  is  excessively  harrassed  or  cramped  for  money,  {ex- 
cessivement  gene,)  and  that  as  he  could  not  procure  in  the  other 
banks  the  sum  he  needs,  he  has  thought,  as  he  had  been  a  pa- 
tron of  the  institution  in  the  legislature,  and  had  friends  who 
knew  his  affairs  at  the  board,  he  would  submit  a  proposition  for 
a  loan.  He  stated  that  Preval,  one  of  the  directors,  knew  his 
affairs  as  well  as  he  did  himseF. 

It  was  the  duty  of  the  new  president  to  examine  the  situation 
and  affairs  of  the  Bank ;  and,  upon  looking  into  the  monthly  ac- 
counts current  from  the  branches,  he  found  in  the  accounts  from 
the  branches  at  Natchitoches  and  St.  Martinsville,  that  the  mo- 
ther bank  was  not  credited  with  certain  sums  with  which  they 
were  charged  on  her  books.  He  inquired  of  the  book-keeper 
how  that  happened,  who  replied,  that  he  had  noticed  the  differ- 
ence, and  said  he  had  informed  Gordon,  that  there  was  no  ac- 
knowledgment of  the  receipt  of  those  sums  by  the  branches. 
Adams  then  spoke  to  Gordon,  who  seemed  astonished  that  those 
letters  had  not  been  received.  The  president  then  considered  it 
his  duty  to  bring  the  matter  before  the  board  of  directors.  See 
Prey's  testimony,  plaintiff's  letter,  and  Gordon's  bond.  Preval 
said,  that  the  board  of  directors  appointed  a  committee  to  inquire 
into  the  causes  of  the  deficit^  of  which  committee  he  was  a  mem- 
ber, Adams  and  Milligan  being  the  other  members.  At  what 
precise  date  the  president  made  his  communication  to  the  direc- 
tors, is  not  shown  by  any  witness  or  document.  It  must,  there- 
fore, be  inferred  from  circumstances.  Preval  says,  that  *Ube 
causes  of  the  deficit  could  not  be  discovered ;  but  that  the  com- 
mittee thought  there  was,  at  least,  great  negligence  on  the  part  of 
Gordon,  the  cashier,  which  negligence  consisted  principally  in  this, 
that  a  considerable  time  had  elapsed  between  the  time  at  which 
he  said  he  had  sent  the  money  to  the  cashiers  of  the  branches,  and 
the  time  at  which  he  informed  the  board  that  be  had  received 
no  news  of  the  reception  of  the  funds.  The  committee  was  of 
opinion  that  the  negligence  was  such,  that  the  said  Gordon  was 
obliged  to  refund  the  sum  which  was  then  wanting,  and  notified 
their  intention  to  Gordon,  the  cashier,  who  subscribed  to  it,  and 
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in  consequence  thereof,  made  propositions  to  settle  the  said  deficit. 
The  propositions  were,  to  farnish  a  mortgage  on  certain  property, 
of  which  he  gave  a  memorandum  to  the  committee,  who  refused 
to  accept  the  same,  on  account  of  the  pre-existing  mortgages 
against  him,  and  the  tacit  mortgage  of  his  wife,  who  was  then  a 
minor ;  the  said  property  not  being  by  them  considered  as  suf- 
ficient security.    It  was  then  that  Gordon  offered  to  furnish  his 
notes^  endorsed  by  his  father  and  Bernard  Marigny,  with  the  con* 
dition  that  Gordon,  the  cashier,  after  furnishing  sucli  notes,  would 
aeli  his  property  at  such  terms  as  to  meet,  by  fifteen  days  be- 
fore maturity,  his  notes  to  the  Bank,  by  those  given  in  payment 
of  the  property  sold,  in  substitution  of  those  by  him  furnished, 
endorsed  by  his  father  and  B.  Marigny ;  with  the  condition 
however,  that  the  notes  given  in  substitution,  should  also  be  en- 
dorsed by  Marigny."    The  committee  made  their  report  on  this 
basis,  and  it  was  adopted  by  the  board.    Another  reason  why 
the  committee  refused  to  receive  the  offer  of  the  mortgage  secu- 
rity from  Gordon,  Jnn.,  was,  that  he  was  largely  indebted  to  the 
Beoik,  in  a  sum  of  twenty-five  or  thirty  thousand  dollars,  as  ap- 
pears in  another  place. 

From  the  testimony  of  Hiriart,  given  on  both  trials,  (and  here 
it  may  not  be  amiss  to  remark,  that  all  the  evidence  taken  on  the 
first  trial  was  read  in  the  second,)  it  appears  that,  about  the  last 
of  February,  or  the  first  of  March,  1S39,  he  was  informed  by  the 
plaintiff  of  the  loss  of  a  certain  sum  of  money,  said  to  have  been 
sent  by  Gordon,  the  cashier,  through  the  post  office.  The  wit- 
ness says,  he  had  some  doubts  whether  it  had  been  lost  in  that 
way ;  and  when  Marigny  told  him,  at  the  theatre,  about  the  de- 
fidtj  and  how  the  money  had  been  put  in  the  post  office,  he 
laughed  at  it,  and  told  him  that  he  did  not  believe  a  word  of  it. 
"  The  first  time  Marigny  spoke  to  witness  about  this  matter,  he 
told  him  (witness)  that  he  was  requested  by  Gordon,  Sen.,  to 
endorse  Gordon,  Jun.'s,  obligations  to  the  Bank,  to  cover  a  loss  of 
$50,000.  in  bank  notes,  which  said  Gordon,  Jun.,  had  put  in  the 
post  office.  Mr.  Marigny  was  then  ill  the  firm  belief  that  the 
money  had  been  really  lost,  and  witness  was  not  of  that  opinion, 
and  was  still  less,  when  he  understood  from  Chinn  that  the  notes 
were  of  five  and  ten  dollars."    A  few  days  after  this  conversa- 
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tioD,  early  in  March,  the  witness  mel  with  T.  W.  Chinn,  one  of 
the  directors  of  the  Bank,  and  having  an  opportunity  to  con* 
verse  with  him  on  the  subject,  "  he  asked  him  if  the  Bank  had 
the  intention  of  keeping  said  Gordon  as  cashier.  Mr.  Chinn  an- 
swered, probably  not ;  but  that  it  had  been  necessary  to  postpone 
such  a  matter  for  the  interest  of  the  Bank.  The  witness  then 
told  Chinn,  that  no  director  appointed  by  the  State  could  enter- 
tain a  hope  of  being  confirmed  by  the  Senate  in  a  future  nomi- 
nation, if  they  were  to  keep  Gordon  as  cashier.  Chinn  said  he 
would  be  removed.  Witness  then  asked  him  if  Marigny  had  not 
given  security,  and  engaged  his  property  for  Gordon.  Chinn  an- 
swered, that  thing  was  to  be  done,  but  that  he  did  not  know  whether 
it  was  then  done  ;  but  that  Gordon  would  soon  be  removed  from 
office,  because  the  business  will  be  settled."  He  then  asked  Chinn  if 
his  opinion  was,  that  Gordon  had  really  lost  the  money  by  sending 
it  to  the  cashiers  of  the  branches,  adding  that,  as  to  himself,  he  did 
not  believe  it ;  and  Chinn  said  he  did  not  believe  it.  He  then  pro- 
ceeded  to  say,  he  took  great  interest  in  young  Gordon,  as  his  father 
had  been  of  great  service  to  him  on  his  arrival  in  the  State ;  and 
proceeded  to  relate  a  conversation  he  had  held  with  the  cashier,  on 
the  piazza  of  the  Bank,  the  purport  of  which,  as  gathered  from 
the  statement  in  both  trials,  is,  that  Chinn  requested  Gordon  to 
tell  him  how  it  happened  that  he  had  gone  to  the  poit  office  to 
put  so  large  a  sum  in  it  without  taking  a  receipt ;  and  further 
asked  him,  if  he  did  not  know,  that  so  large  a  sum  of  money,  in 
five  and  ten  dollar  notes,  would  make  a  bundle  as  large  as. 
his  hat.  Young  Gordon  did  not  answer.  Chinn  then  asked 
him,  if  he  had  not  received  within  a  few  days,  a  sum  of  about 
$30,000,  from  his  father-in-law,  and  what  he  had  done  with  that 
sum.  Gordon  said  he  had  not  received  it.  Chinn  replied,  I  have 
been  told  so  by  Mr.  Field,  and  as  he  is  now  passing,  I  will  ask  him. 
He  did  so,  and  Field  replied :  '^  I  have  said  nothing  more  than 
the  truth  ;"  whereupon  Gordon  exclaimed,  "  Oh,  Mr.  Field,  you 
injure  me ;  you  ruin  me  and  my  character."  He  passed  on,  and 
Chinn  then  said :  "  Ah,  Martin,  I  think  it  is  still  worse  than  I 
thought  before ;"  meaning,  as  he  says,  Chinn  told  him,  that  the 
deficit  exceeded  $50,000,  and  that  Gordon  had  put  the  sum  of 
$30,000,  among  the  cash  in  the  Bank,  to  cover  a  larger  deficit. 


r 


DECEMBER,  1844.  289 

Marigny  v.  The  Union  Bank  of  Louisiana. 

That  he  could  not  believe  the  money  had  been  lost,  as  he  stated, 
and  he  must  have  taken  it  to  pay  his  debts,  or  those  of  his  father. 
The  witness  further  says,  that  one  or  two  days  after  his  conver- 
sation with  Ghinn,  he  met  Adams,  the  president  of  the  Bank, 
and  asked  him,  if  he  intended  to  keep  Gordon,  Jun.,  as  cashier  ; 
adding,  that  he  was  a  senator,  and  would  not  vote  to  confirm 
any  state  director,  who  would  consent  to  keep  him  in  office. 
Adams  replied,  that  he  would  not  be  kept  long,  and  would  be 
removed,  but  it  was  not  time  yet  to  turn  him  out.  On  the  sec- 
ond trial,  the  witness  said,  tliat  when  he  asked  Cbinn  if  the  board 
intended  to  keep  Gordon  as  cashier,  the  answer  was,  that  they 
were  about  to  settle  with  Gordon,  Sen.,  and  Marigny  that  busi- 
ness, and  that  they  would  not  turn  young  Gordon  out  before  the 
settlement  was  accomplished. 

We  come  now  to  a  part  ofthe  testimony  ofthis  witness  given  on 
the  first  trial,  which  it  is  somewhat  difficult  to  reconcile  with  his 
statements  on  the  second.  At  page  22  of  the  record,  he  says, 
'^  that  his  conversation  with  Marigny,  alluded  to  in  his  former 
testimony,  took  place  about  the  latter  end  of  February,  1839,  or 
beginning  (say  1st  or  2d)  of  March.  Spoke  to  Marigny,  of  his 
(witness')  conversation  with  Chinu,  in  the  month  of  April  or  lat- 
ter part  of  March ;  he  thinks  during  that  conversation,  Marigny 
told  him  he  had  endorsed  the  notes,  and  witness  said  that  he  was 
wrong,  and  told  him  of  his  conversation  with  Chinn."  At  the 
second  trial,  Hiriart  said : "  Mr.  Marigny  told  witness  at  the  theatre 
about  the  deficit,  and  how  the  money  had  been  put  in  the 
post  office ;  witness  laughed,  and  told  him  he  did  not  believe  a 
word  of  that." 

"  When  witness  came  down  after  his  conversation  with  Chinn, 
witness  had  also  some  conversation  with  Marigny ;  thinks  at  that 
time  Marigny  had  already  given  his  endorsement ;  witness  went 
on,  and  told  him  what  he  thought  of  the  loss  ofthe  money ;  about 
fourteen  months  after  that,  Marigny  took  witness  by  the  arm,  and 
asked  him  what  conversation  witness  had  with  T.  W.  Chinn  and 
C.  Adams,  Jun  ?  Witness  then  told  him  what  were  his  impres- 
sions, and  what  was  the  conversation  he  had  with  Chinn  and 
Adams  some  months  previously.  It  appears  at  that  time,  Marigny 
was  about  suing  the  Union  Bank,  and  told  witness,  that  he  called 
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some  time  before  on  Frey  the  cashier,  for  a  copy  of  the  proceed- 
ings of  the  Bank  concerning  the  affair.  He  is  convinced,  that 
when  that  conversation  took  place,  Marigny  had  paid  the  notes 
that  he  had  endorsed  to  pay  the  deficit  above  mentioned.  Wit- 
ness wishes  to  amend  his  former  declaration,  in  stating  that  when 
he  informed  Marigny  of  the  conversations  he  had  had  with 
Chinn  and  Adams,  Marigny  had  already  paid  the  notes  that  he 
bad  endorsed  for  Gordon.  After  his  conversation  with  Chinn  he 
saw  Marigny,  but  did  not  give  then  the  above  details ;  it  was  only 
fourteen  months  after  that  he  did  so." 

Preval  was  one  of  the  directors  of  the  Bank,  an  intimate  friend 
of  the  plaintiff,  and  one  of  the  committee  to  examine  into  the  de- 
ficit. We  have  previously  stated,  what  he  said  the  action  of  the 
committee  was.  He  is  the  person  who,  the  plaintiff  says  in  his 
letter,  knew  his  affairs  as  well  as  he  did  himself.  He  testifies 
that  the  personal  and  business  relations  of  the  plaintiff  and  M« 
Gordon,  Sen.,  were  of  the  most  intimate  kind.  The  friendship 
between  them,  was  one  of  the  reasons  that  induced  the  plaintiff  to 
endorse  the  notes  of  Gordon,  Jun.  "  Marigny  told  witness,  that  his 
situation  towards  Gordon,  Sen.,  was  such  that  he  could  not  re- 
fuse him  anything.  It  is  not  to  witness'  knowledge,  that  the 
Bank  employed  any  fraudulent  means  to  engage  Marigny  to  en- 
dorse the  notes."  He  further  says  that,  on  the  18th  of  March, 
1839,  the  day  on  which  the  notes  were  dated,  being  about  to  go 
to  the  meeting  of  the  board  of  directors,  he  sent  a  message  to  the 
plaintiff,  requesting  him  to  come  to  see  him.  He  came  about  nine 
o'clock,  A.  M.  The  witness  told  him,  he  bad  sent  for  him  to 
inform  him  of  a  serious  occurrence  in  the  Union  Bank.  That 
there  was  a  deficit  or  loss,  and  the  information  had  been  given  to 
the  board  by  Gordon  the  cashier,  informing  them  officially,  that 
he  had  sent  the  money  through  the  post  office,  to  two  of  the 
branches,  and  that  he  had  not  as  yet  received  any  information  of 
its  receipt.  He  told  him  a  committee  had  been  appointed  to  in- 
vestigate the  affair,  and  that  the  result  had  been,  that  Gordon  had 
bound  himself  to  reimburse  the  sum  by  notes  at  12,  15, 18,  24 
months,  to  the  order  of  his  father,  and  endorsed  by  him,  Ma- 
rigny. He  told  plaintiff,  that  he  had  sent  for  him  to  inform  him 
of  the  facts.    The  plaintiff  replied,  "what  shall  I  do  in  such  a 
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case  ?"  The  v^^itness  said,  he  supposed,  in  consequence  of  the 
relations  of  friendship  between  him  and  Gordon,  Sen.,  he 
would  find  it  difficult  to  refuse  h  is  endorsement  Plaintiff  was 
silent  a  time,  but  as  the  witness  was  about  to  leave,  he  asked  if 
witness  thought  there  was  any  danger  in  his  endorsing  for 
that  amount,  and  witness  replied  he  supposed  not,  and  went 
away.  The  witness  went  to  a  meeting  of  the  board,  and 
whilst  it  was  in  session,  or  shortly  after  its  adjournment,  the 
plaintiff  came  in.  He  had  in  his  hands  the  notes  of  Gordon, 
Jua.,  endorsed  by  Gordon,  Sen.  He  called  Milligan  aside,  and 
had  a  conversation  of  some  minutes  with  him.  Milligan  showed 
him  the  report  of  the  commUtee,  and  the  plaintiff  endorsed  the 
notes  on  the  table  in  the  directors'  room,  without  conversing  with 
any  other  director.  The  witness  did  not  conceal  from  plaintiff 
anything  he  knew  on  the  subject,  or  his  opinions  of  the  matter. 

This  witness  on  the  first  trial  said :  "  When  the  board  was 
tr^g  to  come  to  a  settlement  of  the  deficit  with  Martin  Gordon, 
Jun.,  the  said  Gordon  was  made  to  understand,  that  if  the  settle- 
ment was  made,  he  would  be  permitted  to  keep  his  office  of 
cashier.  After  the  transaction  was  completed,  the  witness 
heard  from  some  of  the  directors,  principally  from  Milligan,  that 
they  would  intimate  to  Gordon  that  he  must  resign."  Milli- 
gan said  he  had  told  him  to  resign.  On  the  second  trifil 
the  statement  is :  *<  It  was  understood  at  the  time  the  arrange- 
ment took  place,  that  Gordon  should  retain  his  office  as  cash- 
ier." And  he  ''resigned  his  office,  because  some  of  the  di* 
rectors  gave  him  to  understand  that  he  ought  to  resign.  Says 
that  among  the  directors  it  was  suggested  that  it  would  be  well 
for  him  to  send  in  his  resignation.  From  all  the  circumstances^ 
does  not  believe  that  the  resignation  was  a  voluntary  one." 

Bermudez  sajrs,  he  was  a  director  of  the  Bank,  and  was  pre- 
sent when  the  endorsement  of  the  plaintiff  on  Gordon's  notes  was 
first  spoken  of.  He  does  not  recollect  when  information  was  re^ 
quired  about  the  value  of  the  property.  The  information  he 
had,  as  to  the  deficit  and  proposals  made;  were  from  the  commit- 
tee. He  observed,  at  the  board,  that  as  Marigny  would  perhaps 
have  some  objections  to  give  his  endorsement  for  such  a  sum  of 
money,  if  he  knew  the  faets  and  circumstances  of  the  deficit^  he 
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ought  to  be  informed  of  them  all.  Some  members  of  the  board 
of  directors  were  invited  to  see  Gordon,  Jun.,  and  invite  him  to 
resign.  His  resignation  may  be  termed  a  voluntary  one — he 
would  call  it  so  ;  but  if  he  had  not  resigned,  he  would  have  been 
removed.  The  witness  spoke  of  the  affair  to  plaintiff  after  the 
notes  were  given,  and  he  questioned  witness  as  to  some  facts. 
He  did  not  disclose  all  his  opinions  and  views  in  regard  to  the 
deficit.  He  had  another  conversation  with  plaintiff  after  public 
opinion  had  been  expressed  on  the  subject  of  the  deficit,  and  he 
reproached  witness  on  the  subject,  saying  he  should  have  been 
informed  of  all  the  circumstances ;  when  witness  replied,  it  was 
not  his  duty  to  inform  him  of  all  that,  and  he  thought  Preval 
had  done  so  ;  and  he  had  done  at  the  board,  all  he  could  to  have 
him  informed  of  the  deficit,  before  the  endorsement  of  the  notes. 

Frey  was  a  director  of  the  Bank,  at  the  time  the  deficit  was 
discovered,  and  the  notes  given  by  Gordon  and  endorsed  by  plain- 
tiff. "  There  was  no  manoeuvre  on  the  part  of  the  Bank,  to  ob- 
tain the  endorsement.  It  was  Gordon,  Jun.,  who  offered  the  en- 
dorsement of  plaintiff,  who  knew,  as  well  as  witness  did,  what 
were  the  circumstances,  because,  before  signing,  Marigny  in- 
quired of  witness  about  it,  and  he  told  him  all  he  knew.  Witness 
knows  further,  that  another  director  of  the  Bank,  advised  Ma- 
rigny not  to  endorse  the  notes.  It  was  James  Freret.  During 
that  conversation  between  witness  and  Marigny,  this  last  one 
told  him,  that  he  had  nothing  to  refuse  to  M.  Gordon,  Sen."  He 
cannot  state  the  precise  time  of  this  conversation,  but  it  was  cer- 
tainly before  the  settlement  with  M.  Gordon,  Jun.,  was  completed. 
"  It  was  publicly  known  that  the  deficit  existed,  and  that  it  was 
said  by  Gordon,  that  the  bundle  of  notes  had  been  lost  through 
the  post  office,  [t  is  not  to  witness'  knowledge,  that  there  was 
any  express  or  tacit  agreement  between  Gordon  and  the  board, 
that  he  could  retain  his  office  after  the  settlement  proposed.  Ma- 
rigny asked  witness  if  Gordon  was  to  remain  as  cashier,  and  wit- 
ness answered,  that  he  saw  nothing  to  the  contrary.  He  was 
astonished  when  Gordon  first  told  him  that  he  was  to  resign,  for 
witness  had  never  spoken  of  it  with  any  director  of  the  Bank." 

On  the  18th  March,  1839,  the  plaiiitiff  endorsed  the  notes,  aud 
on  that  day,  a  resolution  was  entered  on  the  minute  book  of  the 
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board  of  directors,  appointing  a  committee  to  confer  with  the 
cashier  on  the  subject  of  the  remittance  to  the  branches,  and  to 
report  on  the  causes  which  may  have  occasioned  a  deficit  of 
$51,500.  The  report  of  that  committee,  is  entered  on  the  mi- 
nutes the  19th  of  March ;  but  it  is  evident,  that  the  committee  ex- 
isted before  the  date  when  it  appears  to  have  been  appointed,  and 
that  the  report  made  to  the  board  of  directors  was  prepared  be- 
fore the  date  at  which  it  purports  to  have  been  presented. 

The  report  states,  that  on  the  5th  of  March  the  cashier  said  to 
the  directors  that,  on  the  I5th  November  previous,  he  had  sent 
tl5,000  to  the  branch  at  St.  Martinsville,  and  on  the  17th  of  De- 
cember, he  had  sent  $8,000  to  the  same  branch,  and  $38,500  to 
the  branch  at  Natchitoches,  of  the  receipt  of  which  sums,  he  had 
received  no  information,  except  a  letter  from  the  cashier  at  St. 
Martinsville,  acknowledging  the  receipt  of  a  package  of  $10,000 
on  the  7th  of  January,  1839.  The  committee  say,  that  the  cash- 
ier perseveres  in  his  statement  of  having  remitted  the  sums  stated, 
about  the  dates  mentioned,  through  the  post  office ;  and  accounts 
for  the  sum  of  $10,000  being  received  at  St.  Martinsville  instead 
of  $8000,  by  supposing  he  may  have  put  $2000  less  in  one  of 
the  other  packages.  He  said  he  had  put  the  packages  in  the  post 
office  in  person ;  that  he  had  no  particular  instructions  as  to  the 
manner  of  sending  money  to  the  branches,  except  verbally,  which 
were  to  send  the  notes  by  some  trustworthy  persons,  or  by  the 
post  office  when  the  river  communication  was  obstructed.  That 
no  news  had  been  received  of  any  accident  or  obstruction  having 
occurred,  in  the  transportation  of  the  mail  to  the  places  mentioned. 
These  circumstances,  the  report  says,  the  cashier  thought  would 
have  the  effect  of  injuring  his  character,  and  casting  some  doubts 
upon  his  integrity,  wherefore  he  had  offered  to  pay  the  amount 
of  the  loss,  by  giving  his  notes,  endorsed  by  his  father  and  plain- 
tiff, payable  in  equal  instalments,  at  12,  15,  18  and  24  months, 
binding  himself  to  dispose  of  sufficient  property  to  meet  the  sum 
stated,  upon  such  terms  as  to  meet,  fifteen  days  previous  to  matu- 
rity, the  notes  to  be  given.  The  notes  received  from  the  sale  of 
the  property  to  be  endorsed  by  M.  Gordon,  Sen.,  and  plaintiff,  and 
to  be  substitued  in  place  of  the  others.  The  committee  say,  they 
will  not  express  any  positive  opinion  upon  the  causes  of  the  loss. 
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of  the  money ;  bat  recotnmend  the  adoption  of  the  proposition  of- 
fered by  the  cashier,  and  that  authority  be  given  to  the  president^ 
to  pass  the  necessary  acts  to  guaranty  the  fulfilment  of  the  pro- 


On  the  21st  March,  M.  Gordon,  Jun^  addressed  a  letter  to  the 
board  of  directors,  stating  that  he  had  been  informed  it  was  their 
intention  to  remove  him  from  office,  on  account  of  the  loss  of 
$51,500,  which  he  had  forwarded  to  the  different  branches,  and 
desiring  to  know  if  such  was  the  intention  of  the  direction.  In 
reply  to  this,  a  resolution  was  passed,  directing  the  president  to 
inform  him  "that  no  decision  of  that  kind  had  been  made,  nor 
any  motion  to  that  effect  been  presented  to  the  board." 

On  the  9tTi  of  April,  a  letter  from  Gordon,  Jun.  was  laid  before 
the  board,  in  which  he  stated  that  he  resigned  his  office,  to  take 
effect  on  the  1st  of  May  following,  whereupon,  the  following  pre- 
amble and  resolution  were  adopted.  "  Whereas  an  incident  has 
occurred  in  the  Union  Bank  of  Louisiana,  in  the  transmission  of 
$51,500,  from  this  bank  to  two  of  its  branches,  by  the  cashier  of 
this  bank,  and  which  sum  has  been  lost  or  not  come  to  hand, 
and,  whereas  the  said  transaction  might  be  construed  to  the  pre- 
judice of  the  integrity  of  said  cashier, 

"Be  it,  therefore,  resolved  unanimously,  that  the  confidence  of 
this  board  is  unimpared  in  the  honor  and  integrity  of  Martin 
Grordon,  Jun.,  cashier  aforesaid,  and  that  they  fully  acquit  him  of 
all  suspicion  arising  out  of  this  transaction,  calculated  to  attach 
suspicion  to  his  integrity." 

Bermudez  says  he  was  present  at  the  board  when  the  resolution 
was  passed.  There  being  no  satis&ctory  proof  that  Gordon  had 
stolen  the  money,  they  were  bound  to  presume  he  was  innocent. 
The  resolution  was  called  for  by  M.  Gordon,  who  said  his  char- 
acter would  be  injured  by  his  leaving  the  bank,  and  that  many 
would  say  he  had  taken  the  money,  if  such  a  resolution  was  not 
passed.  Preval  said,  as  a  member  of  the  committee,  he  was  of 
opinion  that  Gordon  had  been  very  negligent,  but  he  was  not 
able  to  come  to  the  conclusion  that  he  had  embezzled  the  funds 
of  the  Bank,  and  subjected  himself  to  a  criminal  proceeding. 
Frey  says,  that  Gordon  was  very  negligent  in  forwarding  the 
money  in  that  way,  but  he  had  no  reason  to  disbelieve  his  state- 
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ment  His  opinion  was,  and  the  opinion  of  the  board,  as  far  as  he 
knew  it,  was,  that  the  thing  had  taken  place,  as  Gordon  stated 
it  He  thought  it  extraordinary,  but  nothing  could  make  him 
believe  that  Grordon  had  stolen  the  money ;  he  had  too  much  es- 
teem for  him  to  form  such  an  opinion,  without  proof.  What  mo- 
tives the  other  directors  had  in  voting  for  the  resolution,  are  not 
stated. 

In  the  course  of  the  month  of  April,  1S39,  plaintiff,  in  his  ap- 
plication to  the  bank  for  a  loan,  obtained  one  for  820,000  on 
mortgage  security. 

On  the  1st  of  May,  Gordon  left  the  Bank ;  and,  a  few  days  after, 
plaintiff  left  for  France,  from  whence  he  did  not  return  until  the 
month  of  December  following.  Gordon,  on  the  13ih  of  May,  had 
the  preamble  and  resolution  published  in  a  newspaper.  On  the 
28th  of  June,  he  went  before  a  notary,  and,  recognizing  the  pro- 
mise he  had  made  to  furnish  an  indemnity  to  secure  the  payment 
of  the  notes,  and  especially  "  to  protect  the  said  Bernard  Marigny, 
and  save  him  harmless  from  the  effect  of  his  endorsement  on  said 
notes,''  he  gave  a  mortgage  on  a  great  deal  of  property,  biit 
upon  which  there  were  some  previous  liens. 

About  the  21st  March,  1840,  one  of  the  four  notes  fell  due, 
and,  not  being  paid,  was  protested.  On  the  12th  of  March,  1840, 
before  any  of  the  notes  were  due,  the  plaintiff  addressed  a  letter  to 
the  Bank,  saying  that  he  was  trery  desirous  of  extricating  him- 
self from  the  difficulties  thrown  upon  him  by  his  endorsement 
of  the  notes  of  Gordon,  Jun.,  and,  not  doubting  the  liberality  of 
tlie  board,  he  hoped  it  would  be  extended  to  him  in  his  then  situ- 
ation ;  he,  therefore,  offered  to  pay  the  four  notes  of  Gordon,  and 
his  own  note  of  $20,000,  in  the  bonds  of  the  New  Orleans  Thea- 
tre Company.  He  says,  if  the  amount  of  the  bonds  of  which  he 
can  dispose,  leaves  a  surplus  over  the  endorsements  and  his 
notCy  he  has  no  objection  to  its  being  applied  towards  his  endorse- 
ment of  a  note  of  Martin  Gordon,  Sen.,  for  about  $9000.  This 
proposal  was  finally  accepted,  the  Bank  agreeing  to  take  the  bonds 
at  a  discount  of  twenty  per  cent.  The  arrangement  was  com- 
pleted on  the  29th  April,  1840,  when  the  plaintiff  took  up  all  the 
notes  of  Martin  Gordon,  Jun.,  also  the  note  of  Martin  Gordon, 
Sen.,  and  instead  of  paying  his  own  debt  of  $20,000,  he  paid  one 
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year's  interest,  and  it  stood  over.  The  Bank  gave  him  the  notes  j 
and  by  a  notarial  act  of  the  same  day,  transferred  to  him  the 
mortgage  given  it  by  M.  Gordon,  Jun.,  with  a  full  subrogation 
of  all  rights  and  privileges  against  him.  With  these  notes,  the 
plaintiff,  on  the  same  day,  went  to  the  Citizens  Bank,  and  by 
pledging  them,  as  security,  he  got  his  note  or  notes  endorsed  by 
John  Davis,  discounted,  to  the  amount  of  $26,000. 

M.  Gordon,  Jun.,  made  a  cession  of  his  property  on  the  —  day 

of ;  the  plaintiff  attended  a  meeting  of  his  creditors,  as 

one  of  them,  with  the  notes  he  had  taken  up,  and  actually  re- 
ceived from  the  syndic  upwards  of  $11,000  on  the  mortgage. 

At  the  time  of  all  these  transactions,  it  was  known  to  the  plain- 
tiff, and  publicly  known,  that  M.  Gordon,  Jun.,  had  left  the 
Bank  since  the  1st  of  May  previously,  and  was  no  longer  its  cashier. 

Upon  this  testimony,  the  jury  a  second  time  found  a  verdict  for 
the  plaintiff,  for  upwards  of  $53,000,  and  the  defendants  have 
appealed. 

We  are  of  opinion  that  the  evidence  establishes : 

1.  That  there  was  a  deficit  in  the  cash  belonging  to  the  Bank, 
and  that  the  committee  was  of  opinion  it  was  caused  by  the  neg- 
ligence of  Gordon,  the  cashier.  It  was  so  gross  as  to  induce  the 
committee  to  notify  him  of  it,  and  of  the  opinion  that  he  was 
liable  to  refund  the  money  ]  to  which  he  assented,  for  that  and 
other  reasons  as  stated  in  the  report  shown  to  plaintiff,  and  in 
Prevails  testimony. 

2.  That  the  plaintiff  was  one  of  four  joint  and  several  sureties 
on  the  cashier's  bond,  and  if  M.  Gordon,  Jun.,  was  liable  on 
it,  plaintiff  was  also  liable  for  $50,000,  subject  to  his  recourse  on 
his  co-sureties. 

3.  That  at  the  time  of  the  discovery  of  this  deficUy  the  plain- 
tiff  was  much  cramped  in  his  pecuniary  affairs,  and  harrassed  for 
money,  and  was  solicitous  to  obtain  a  loan  of  $35,000,  represent- 
ing himself  as  a  very  rich  man ;  and  he  knew  that  loan  could 
not  be  obtained,  if  a  suit  was  commenced  on  the  cashier's  bond. 

4.  That  the  personal  and  business  relations  of  plaintiff  and 
M.  Gordon,  Sen.,  were  very  intimate,  and,  to  use  the  expression 
of  the  former,  he  could  not  refuse  the  latter  anything.  Preval 
says,  the  friendship  of  plaintiff  to  Gordon,  Sen.,  was  one  of  the 
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reasons  that  induced  him  to  endorse  the  notes  of  Gordoh,  Jun. 
Plaintiff  was  the  endorser  of  Gordon,  Sen.,  to  the  amount  of 
•40,000,  and  the  latter  bis  endorser  to  the  amount  of  $48,000. 
Gordon,  Jan.,  owed  the  Union  Dank  upwards  of  $26,000,  for 
which  Grordon,  Sen.,  was  his  endorser. 

6.  That  the  plaintiff  in  the  latter  part  of  February,  or  the  early 
part  of  March,  lb39,  was  informed  of  there  being  a  deficiency  in 
the  fonds  of  the  Bank,  and  had,  previously  to  his  first  conversa- 
tion Ivith  Hiriart,  been  applied  to  by  Martin  Gordon,  Sen.,  to  en- 
dorse the  hotes  of  Gordon,  Jun.,  to  be  given  the  ftink  to  cover  a 
loss  of  about  950,000.  He  told  Hiriart  of  it  at  the  theatre,  and, 
although  he  may  have  believed  Giordon,  Jun.,  was  not  culpable, 
and  the  money  was  lost  from  the  post  office,  yet  he  knew  Hiriart 
did  not  believe  it. 

6.  That  the  cotnfnittee  of  examination  W«^  appointed  at  an 
earlier  day  than  the  18th  of  March,  when  the  resolution  ordering 
it  was  entered  on  the  rainuie  book  or  journal ;  and  that  the  com- 
mittee had  performed  their  (ask,  and  that  they  ptft  their  report 
hi  writing,  that  day,  or  a  short  time  previously. 

7.  That  the  propo'sMion  of  Gordon,  Jun.,  to  give  his  notes  en- 
dorsed by  Gordon,  Sen.,  and  plaintiff,  was  made  'and  accepted 
several  days  before  the  notes  were  executed ;  and  that  there  was 
an  nnderstanding,  that  young  Gordon  was  to  sell  his  property  on 
such  tertds  as  to  anticipate,  by  fifteen  days,  the  maturity  of  his 
own  notes,  which  were  to  be  given  up  as  soon  as  others  were 
snbstitttted  in  their  place.  But  we  see  no  evidence  that  the  Bank 
guarantied  to  the  plaintiff  the  performance  of  this  stipulation. 

8.  That  the  testimony  of  Preval  anfd  Frey  proves,  that  they 
commanicated  to  the  plaintiff  all  the  circumstances  relative  to  the 
deficit^  which  they,  as  directors,  knew ;  and  that  the  former  told 
him  of  the  proposition  of  Gordon,  Jun.,  to  give  notes  endorsed  by 
him  ;  -and  that  Freret  also  warned  him'  not  to  endorse  the  notes. 
No  other  directors  of  the  Bank  conversed  with  the  plaintiff  pre- 
tious  to  his  eD<3forsiiig  the  notes,  than  Preval,  Frey,  Freret,  and 
Milligan.  The  latter  is  dead,  and  Freret  was  not  called  as  a  wit- 
ness by  either  party.  The  conversations  with  Bermudez  were 
subsequent.  The  plaintiff  asked  Frey,  if  Gordon,  Jun.,  was  to  be 
retained,  and  he  replied  that  he  knew  of  nothing  to  tlie  contrary ; 
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and  it  is  probable  tliat  Preval  told  bitn  that  it  was  understood  he 
would  be  retained,  although  he  does  not  say  so  in  terms.  He 
says,  he  gave  him  all  the  information  he  possessed,  or  words  to 
that  effect,  and  we  think  such  was  his  impression  when  he  en- 
dorsed the  notes,  although  no  positive  agreement  to  that  effect  is 
proved,  as  between  the  plaintiff  and  defendants ;  nor  was  it  au  ab^ 
solute  condition  in  the  contract. 

9.  That  the  testimony  of  Hiriart  satisfies  us,  that  early  in 
March,  1839,  he  had  a  conversation  with  T.  W.  Chinn,  one  of 
the  directors,  and  that  he  told  him  it  was  very  probable  Gordon, 
Jun.,  would  be  removed  from  office ;  but  that  it  was  not  then  the 
time  to  do  it,  and  that  an  arrangement  was  pending  which  made 
it  necessary  to  retain  him.     We  believe,  also,  that  Hiriart  spoke 
with  Adams  on  the  subject,  and  that  the  latter  used  such  observa- 
tions as  induced  the  witness  to  believe,  that  Gordon  was  to  be 
removed,  and  that  he  was  only  retained  until  the  interest  of  the 
Bank  was  secured.    It  is  probable,  that  Chinn  and  Adams  used  the 
language  the  witness  attributes  to  them ;  and  we  further  believe, 
that  he  informed  the  plaintiff  of  both  conversations  in  the  latter 
part  of  March,  or  early  in  April,  1839.    lu  his  testimony  on  the 
first  trial,  he  says  so,  positively ;  on  the  second  trial,  he  says,  he 
did  have  a  conversation  with  plaintiff  on  the  subject,  about  the 
time  mentioned,  but  he  did  not  give  all  the  details  until  about 
fourteen  months  after  his  first  conversation.    We  believe,  that 
this  witness  held  at  least  three  conversations  with  the  plaintiff,  to 
wit,  one  about  the  last  of  February,  or  the  1st  of  March,  1839 
which  induced  him  to  speak  to  Chinn  and  Adams ;  another  about 
the  last  of  March,  or  first  of  April  in  the  same  year ;  and  a  third 
about  the  month  of  May,  1840.      Onr  belief,  that  in  the  second 
conversation,  the  witness  told  plaintiff  of  his  conversations  with 
Chinn  and  Adams,  is  confirmed  by  the  manner  he  says  the  third 
conversation  commenced.    He  says,  that  Marigny  took  him  by 
the  arm  and  asked  him,  what  conversation  he  had  had  with  T. 
W.  Chinn  and  C.  Adams,  Jun.    He  then  told  him,  &c.    If  the 
witnesshadnotpreviously  told  plaintiff  of  these  conversations,  it 
is  not  explained  in  what  manner  he  came  to  the  knowledge  of 
their  having  been  held.    If  our  impressions  and  belief  be  not  cor- 
rect, then  the  difference  in  the  statements  of  the  witness  on  the 
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two  trials  is  so  palpable,  as  to  deprive  his  testimony  of  much  of  its 
weight. 

10.  That  the  plaintiff  went  himself  to  the  Bank  with  the  notes 
of  Gordon,  Jun.,  endorsed  by  Gordon,  Sen.,  a  short  time  after  his 
conversation  with  Preval.  That  he  had  a  private  conversation 
with  Milligan,  one  of  the  directors,  who  showed  him  the  report  of 
the  committee.  What  Milligan  told  him  is  not  in  evidence.  It 
is  not  proved  that  he  had  any  conversation  with  any  other  per- 
son in  the  Bank.  The  board  of  directors  was  in  session,  or  had 
at  the  moment  adjourned,  and  a  number  of  them  were  there. 
No  questions  were  put  to  the  president,  no  explanations  asked 
from  any  one  but  Milligan,  and  no  pledge  required  or  given, 
that  Gordon,  Jun.,  should  not  be  removed  until  the  notes  were 
paid.  No  person  asked  the  plaintiff  to  go  to  the  directors'  room  ; 
and  whilst  there,  no  one  desired  him  to  endorse  the  notes,  or  used 
any  means  to  induce  him  to  do  it.  His  most  intimate  friend  was 
present,  and  no  counsel  was  asked  of  him,  nor  was  any  control 
assumed  or  attempted.  He  endorsed  the  notes  of  his  own  free 
will  and  accord. 

11.  That  a  few  days  after  the  notes  were  endorsed,  Gordon, 
Jnn.,  informed  the  directors,  that  he  had  heard  from  a  person  not 
connected  with  the  Bank,  that  he  was  to  be  retnoved,  and  he  de- 
sired to  know  if  that  was  the  determination  of  the  board.  They 
reply,  that  no  such  motion  had  been  presented,  and  no  decision  of 
the  kind  made.  There  was,  no  doubt,  a  strong  desire  on  the  part 
of  various  members  of  the  board,  that  the  cashier  should  resign  ; 
it  was  spoken  of  among  themselves,  and  suggestions  made,  that 
the  propriety  of  his  doing  so  should  be  intimated  to  him.  But 
no  one  is  said  to  have  given  such  an  intimation,  except  Milligan, 
who  is  dead.  In  the  letter  which  Gordon  writes  to  the  board  of 
directors,  he  does  not  intimate  that  any  promise,  direct  or  indi- 
rect, was  made,  that,  if  he  gave  his  notes  for  the  deficit,  he  should 
remain  in  office.  He  speaks  of  "  having  promptly  settled,  with- 
out  being  required,  the  great  loss  sustained  in  the  transmission  of 
notes  to  the  branches,  to  the  satisfaction  of  the  direction ;"  and 
he  hopes,  under  existing  circumstances,  that  such  a  course  will 
not  be  thought  of  by  any  director,  as  it  would  be  a  direct  censuro 
and  impeachment  of  his  integrity. 


I 


300  NEW  ORLEANS, 


MarigDy  ▼.  The  Union  Bank  of  Louisiana. 


12.  That  OH  the  9th  of  April  the  resignation  of  Gordon  was 
received,  to  take  effect  on  the  1st  of  the  ensuing  month.  It  is 
very  brief,  merely  tendering  his  resignation,  and  expressing  his 
solicitude  for  the  health  and  prosperity  of  the  members  of  the 
direction.  There  is  no  complaint,  or  intimation  of  compulsion, 
or  breach  of  any  express  or  implied  engagement.  Preval  says, 
that  he  does  not  consider  the  resignation  a  voluntary  one.  Ber^ 
mudez  says,  he  calls  it  voluntary ;  but  if  he  had  not  given  it,  he 
would  have  been  removed.  Frey  says,  he  was  astonished  when 
Gordon  told  him  that  he  intended  to  resign.  The  resignation 
we  must  regard  as  Gordon's  voluntary  act,  as  there  is  no  evidence 
of  its  being  extorted  by  any  violence,  menaces,  or  threats ;  but 
we  have  no  doubt  that  it  was  caused  by  his  discovering  that 
there  was  a  want  of  confidence  in  him,  exhibited  by  the  board  of 
directors,  or  by  some  of  them.  Gordon,  Jun.,  was  not  called  on 
as  a  witness  to  state  his  motives,  or  the  causes  of  his  resignation. 
We  have  no  doubt,  that  the  plaintiff  was  informed  of  the  resigna- 
tion before  his  departure  for  France.  The  fact  was  publicly 
known,  and  from  the  intimacy  of  the  plaintiff  with  the  Gordons, 
we  cannot  believe  that  he  was  ignorant  of  the  resignation  of  the 
youngest,  as  cashier.  As  soon  as  this  resignation  was  accepted, 
the  board  of  directors  passed  the  resolution  acquiting  Gordon  of 
all  suspicion  attached  to  his  integrity.  This  was  done  at  the  re- 
quest of  Gordon,  Jun.  Three  of  the  directors,  to  wit,  Preval, 
Bermudez,  and  Frey,  inform  us  of  their  motives  in  voting  for  it, 
which,  in  effect,  are,  that  there  was  not  sufficient  evidence  to  jus- 
tify them  in  saying  that  Gordon,  jun.,  had  embezzled  the  money 
or  stolen  it,  so  that  a  criminal  prosecution  could  be  maintained 
against  him.  They  were  bound  to  hold  him  innocent  until  he 
was  proved  guilty.  Whether  the  other  directors  were  influenced 
by  similar  motives  or  not,  the  record  does  not  inform  us. 

13.  That  some  time  after  the  plaintiff  endorsed  the  notes,  and 
Gordon  had  resigned,  to  wit,  on  the  22d  April,  1839,  he  obtained 
a  loan  of  $20,000  from  the  Bank,  to  secure  the  payment  of  which 
in  one  year,  he  gave  a  mortgage  on  several  tracts  of  land  and  a 
number  of  slaves,  *'  without  claiming  the  right  of  renewal,"  and 
further  gave  his  note  with  M.  Gordon,  Sen.,  and  Pierre  Soule, 
as  endorsers  for  said  sum,  to  bear  ten  per  cent  interest, per  annum. 
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from  maturity,  in  case  of  nonpayment,  which  loan  fell  due  in 
April,  1840,  about  one  month  after  the  first  notes  of  Gordon,  Jun., 
bad  matured.  Within  fifteen  days  after  this  loan  was  made,  the 
plaintifi' departed  for  France,  apd  did  not  return  until  the  month 
of  December. 

14.  That  M.  Gordon,  Jun.,  in  the  month  of  June,  1839, 
gave  a  mortgage  on  a  large  quantity  of  property,  to  secure  the 
payment  of  the  notes  he  had  given ;  thereby  a  second  time  admit- 
ting, his  being  indebted  to  the  Union  Bank.  In  this  act  he  says, 
that  he  gives  it  to  secure  the  Bank,  and  to  protect  the  plaintiff 
from  loss  in  consequence  of  his  endorsements.  The  benefit  of 
this  act  the  plaintiff  afterwards  availed  himself  of,  by  claiming 
a  mortgage  on  Gordon's  property. 

16.  That  it  is  proved  that,  about  the  time  the  first  of  Gor- 
don's notes  was  becoming  due,  the  plaintiff  made  proposals  to 
the  Bank  to  discharge  it,  and  the  three  others  not  due,  also  his 
own  debt,  and  a  note  of  Gordon's,  Sen.,  amounting  altogether 
tp  more  than  $80,000,  with  the  bonds  of  the  New  Orleans  The- 
atre Company.  That  the  proposal  was  accepted,  and  bonds  were 
taken  in  payment  of  the  notes  of  the  two  Gordons,  and  one  year's 
interest  on  the  plaintiff's  own  debt  for  $20,000,  for  which  a  delay 
of  a  yeiMT  was  given,  although  expressly  stipulated  not  to  be  re- 
newable. No  part  of  the  principal  was  exacted,  and,  in  1841, 
we  find  the  Bank  renewing  the  d^bt  for  both  principal  and  inte- 
reat,  or  making  a  new  loan  of  that  sum.  The  plaintiff,  in  a 
letter  addressed  to  the  Bank  a  few  weeks  after  this  settlement, 
speaks  of  the  negotiation  of  the  bonds  as  arising  in  a  great  de- 
gree from  a  wish  to  obHge  Davis,  the  holder  of  them.  The  po- 
sition of  his  own  affairs  he  s^s  is  brilliant,  and  he  asks  a  fur- 
ther discount  of  $12,000. 

16.  That  as  soon  as  the  plainti^  had  taken  up  the  notes  of 
Gordon,  Jun.,  and  got  a  transfer  and  subrogation  of  the  mort- 
gage given  to  secure  them  from  the  defendants,  he,  on  the  same 
day,  pledged  them  to  the  Citizen's  Bank,  to  secure  a  loan  of 
$26,000,  to  him  by  that  institution.  He  subsequently  appeared 
in  a  meeting  of  Gordon's  creditors,  and  voted  as  a  creditor,  and 
finally  received  upwards  of  $11,000,  from  the  syndic  named  by 
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those  creditors  ;  and  in  all  other  respects  he  has  used  those  notes, 
and  the  mortgage  as  his  own. 

The  law  relied  upon  by  the  plaintiff's  counsel  is  very  plain. 
It  is,  that  an  obligation  without  a  cause,  or  with  a  false  or  unlaw- 
ful cause,  can  have  no  effect.  The  cause  is  illicit,  when  it  is  for- 
bidden by  law,  is  contrary  to  moral  conduct,  or  to  public  order, 
and  the  cause  of  contract  is  the  consideration  or  motive  for  ma- 
king it.  Civ.  Code,  arts.  1S87,  1889,  1890.  Pothier  on  Obliga- 
tions, Nos.  42, 43.  Also,  he  who  receives  what  is  not  due  to  him, 
whether  he  receives  it  through  error,  or  knowingly,  obliges  him- 
self to  restore  it  to  him  from  whom  he  has  unduly  received  it. 
He  who  was  paid  through  mistake,  believing  himself  a  debtor, 
may  reclaim  what  he  has  paid  ;  but  to  acquire  this  right  it  is  ne- 
cessary that  the  thing  paid  be  not  due  in  any  manner,  either  civ- 
illy or  naturally.  A  natural  obligation  to  pay  will  be  sufficient 
to  prevent  the  recovery.  Civ.  Code,  arts.  2279,  2280,  2281.  A 
thing  not  due,  is  that  which  it  paid  on  the  supposition  of  an  ob- 
ligation which  did  not  exist,  or  from  which  a  person  has  been 
released.  Civ.  Code,  art.  2282.  The  payment  from  which  a 
party  might  have  been  relieved  by  an  exception  that  would  ex- 
tinguish the  debt,  affords  ground  for  claiming  restitution  ;  but 
the  exception  must  be  such,  that  it  will  extinguish  even  the  na- 
tural obligation.    Civ.  Code,  arts.  2284,  2285. 

Let  us  see  the  application  of  the  facts  to  these  principles.  M. 
Gordon,  Jun.,  was  the  cashier  of  the  Bank,  imder  an  obligation 
faithfully  to  keep  and  render  an  account  of  every  thing  commit- 
ted to  his  charge,  and  the  plaintiff  is  surety  for  his  good  faith, 
diligence  and  honesty.  A  heavy  loss  is  ascertained  to  have  been 
suffered ;  a  committee  is  appointed  to  ascertain  the  causes,  and 
they  are  of  opinion,  that  the  loss  was  occasioned  by  the  negli- 
gence of  Gordon,  Jun. ;  they  tell  him  so,  and  he  agrees  to  re- 
fund the  amount,  because  he  thought  the  circumstances  may 
have  the  effect  of  injuring  his  character  and  casting  doubts  upon 
his  integrity.  If  the  loss  was  occasioned  by  the  negligence  of 
Gordon,  Jun,,  was  there  not  a  natural  obligation  resting  on  him 
to  make  it  good?  We  think  so  ;  and  it  would  probably  not  be 
difficult  to  prove,  that  there  was  a  legal  one  also.  At  any  rate, 
there  is  nothing  unlawful,  or  illicit  in  it.    Such  a  promise  does 
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not  appear  to  us  to  be  against  good  morals,  or  public  order.  The 
negligence  of  an  agent  may  cause  his  principal  as  much  damage 
as  his  unfaithfulness  ;  and  the  natural  obligation  to  repair  such 
damage  or  injury,  is  as  strong  in  one  case  as  in  the  other.  (Gor- 
don, Jun.,  to  save  his  reputation  from  suspicion,  agrees  to  pay 
a  sum  of  money  that  has  never  been  seen  or  heard  of,  since  it 
went  into  his  hands.  He  says,  that  he  sent  it  to  particular  places ; 
but  there  is  no  evidence  that  the  money  ever  was  sent,  other 
than  his  own  statement ;  and  it  is  certain,  that  it  never  was  receiv- 
ed by  those  to  whom  it  is  said  it  was  sent.  Under  such  circum- 
stances there  might  be  doubts  and  suspicions,  and  it  was  his  pur- 
pose to  remove  them  by  paying  the  money. 

Admitting  that  Gordon's  statement  be  true,  that  he  put  the 
money  in  the  post  office,  his  negligence  in  the  matter  was  inex- 
cusable. He  retained  no  description  of  the  notes  remitted,  that 
in  case  of  loss  from  the  mail  they  might  be  advertised.  One  re- 
mittance was  alleged  to  have  been  made  on  the  15th  November, 
and  two  others  on  the  17th  December,  1838 ;  and  of  the  first, 
and  of  one  of  the  second,  no  acknowledgment  is  made,  late  in 
February,  1839 ;  his  attention  had  been  called  to  it  by  the  book- 
keeper, but  no  inquiries  were  made,  or  attempts  to  recover  the 
money  set  on  foot,  nor  any  disclosure  made  to  the  directors,  un- 
til the  circumstance  was  known  to  the  president.  He  then  was 
authorized  to  go  to  St.  Martinsville  and  Natchitoches,  to  investi- 
gate the  matter,  but  never  went.  If  he  did,  the  record  does  not 
so  inform  us.  But  suppose  his  statement  not  to  be  true,  and  that  he 
embezzled  the  money,  the  situation  of  the  plaintiff  is  still  worse, 
for  he  would  then  be  liable  as  a  surety  on  the  cashier's  bond. 

The  first  allegation  in  the  plaintifi''s  petition  is,  that  Gordon, 
Jun.,  acknowledged  that  he  was  indebted  to  the  Bank  $51,500 ; 
and  the  second  is,  that  he  (plaintiff)  was  induced  to  endorse  the 
notes,  because  he  was  induced  by  the  Bank  to  believe  the  indebted- 
ness was  honest  and  real.  Was  it  not  real  ?  The  acknowledg- 
ment of  a  debt  presupposes  a  consideration,  and  he  who  seeks  to 
avoid  the  promise  must  show  the  want  of  it.  We  have  carefully 
and  deliberately  examined  the  evidence  in  this  case,  and  are  sa- 
tisfied, that  there  was  a  sufficient  cause,  and  a  just  one  too,  to  sup- 
port the  acknowledgment  and  promise  made  by  Gordon,  Jun. 
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That  being  settled,  it  is  sufficient  to  bind  the  plaintiff.  Suppo^ 
Gordon,  Jun.,  to  hare  been  sued  on  one  of  these  notes ;  \trhat  ex* 
ception  or  defence  could  he  have  set  up,  that  trould  hai^e  extin- 
guished the  civil  and  natural  obligation  on  him  to  pay  ?  We  can 
see  none. 

The  plaintiff  says,  that  he  was  in  no  way  connected  with  the 
business  and  private  transactions  of  Gordon,  Jun.  If  the  duties 
and  obligations  which  the  cashier  of  a  bank  is  tinder,  to  the  in- 
stitution that  employs  him,  be  no  part  of  his  private  business  and 
transactions,  it  may  be  true,  that  the  plaintiff  had  no  such  con- 
nection. The  relations  of  the  cashier  of  a  bank  towards  the  in- 
stitution that  employs  him,  are  those  of  agent  and  principal.  W^ 
are  not  aware  that  the  cashier  of  a  bank  is  a  public  officer ;  and 
it  appears  to  us,  that  a  person  standing  in  the  relation  of  his  surety 
for  S50,000,  is  rather  closely  connected  with  his  transactions  and 
affairs. 

The  allegation,  that  the  Union  Bfttik  guarantied  that  Gordon, 
Jun.,  should  sell  his  property  for  an  amount  equal  to  the  four 
notes  endorsed  by  the  plaintiff,  and  that  the  notes  obtained  by 
such  sale  should  be  substituted  in  the  place  of  the  four  notes,  is 
not,  in  our  opinion,  sustained.  That  Gordon,  Jtin.,  made  such  a 
promise,  and  that  the  plaintiff  was  informed  of  it,  is  certain ;  but 
there  is  no  proof  that  there  was  such  a  guaranty  on  (he  part  of 
the  Bank;  and,  if  there] had  been,  the  plaintiff  well  knew,  when 
he  took  up  the  notes,  in  April,  1840,  that  Gordon,  Jun.,  had  not 
confiiplied  with  his  promise ;  and,  as  he  took  the  notes  and  mort- 
gage with  a  subrogation  of  all  the  rights  of  the  Bank  against 
him,  we  consider  it  a  waiver  of  the  guaranty  alleged. 

The  third  allegation  is,  that  the  Bank  repeatedly  and  unequi- 
vocally assured  the  plaintiff,  if  he  endorsed  the  notes,  that  Gor- 
don, Jun.,  should  keep  his  place  of  cashier,  and  that  his  salary 
of  98000,  per  annum,  should  be  applied  to  the  payment  of  them, 
if  it  should  happen  that  the  property  to  be  sold  should  be  insuf- 
ficient to  cover  them.  There  is  no  evidence  to  sustain  the  latter 
part  of  this  allegation.  Not  a  single  witness  testifies  to  any  agree- 
ment or  understanding,  that  the  salary  of  the  cashier  was  to  be 
retained  by  the  Bank,  and  applied  to  the  payment  of  the  notes. 
The  witnesses  state  how  much  the  salary  was,  but  none  of  th6m 
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say  that  it  was  to  be  applied  as  alleged.  As  to  the  allegation, 
that  there  were  repeated  and  unequivocal  promises  that  Gordon, 
Jun.,  should  be  retained  as  cashier  if  the  notes  were  executed, 
we  are  constrained  to  say,  that  the  evidence  leaves  it  doubtful. 
Preval  is  the  only  witness  who  testifies  with  any  directness,  and 
his  statement  is  not  very  particular.  He  says  that,  <'  when  the 
board  was  trying  to  come  to  a  settlement  of  the  deficit  with  Mar- 
tin Gordon,  Jun.,  the  said  Gordon  was  made  to  understand,  that 
if  the  settlement  was  made,  he  would  be  permitted  to  keep  his 
office  of  cashier."  On  the  second  trial  he  said,  "  it  was  under- 
stood, at  the  time  the  arrangement  took  place,  that  Gordon  should 
retain  his  office  of  cashier."  In  what  way  Gordon  was  made  to 
understand  he  would  retain  his  office,  or  by  whom,  is  not  stated. 
No  resolution  of  the  board  to  that  eflfect  is  produced.  No  direc- 
tor is  named  who  told  him  so.  In  the  letter  Gordon  wrote  to 
the  board,  three  days  after  the  notes  were  signed,  stating  that  he 
had  heard  he  was  about  being  removed,  he  does  not  allude  to  any 
such  promise  or  understanding,  either  direct  or  tacit.  Ue  says 
in  his  letter,  that  he  understands  the  cause  of  his  removal  was 
the  very  sum  for  which  he  had  given  the  notes  endorsed  by  plain- 
tiff; and  it  would  be  strange  indeed,  if  such  an  agreement  or  un- 
derstanding did  exist,  and  not  the  slightest  allusion  be  made  to  it. 
Frey  says,  that  the  plaintiff  asked  him  if  Gordon,  Jun.,  would 
be  retained  as  cashier,  and  that  he  replied,  that  he  "  saw  nothing 
to  the  contrary ;"  but  he  further  says,  that  "  it  is  not  to  witness' 
knowledge,  that  there  was  any  express  or  tacit  agreement  between 
Gordon  and  the  board,  that  Gordon  should  retain  his  office  after 
the  settlement."  Bermudez  was  a  director,  and  he  no  where  tes- 
tifies to  any  such  agreement  or  understanding.  It  is  very  proba- 
ble that  Preval  believed  that  Gordon  would  be  retained  in  office, 
and  that  he  so  told  the  plaintiff;  but  met,  as  his  unsupported 
vague  statement  is,  by  a  disclaimer  of  any  knowledge  of  the 
kind  by  another  director,  the  silence  of  a  third,  and  the  fact  that 
Gordon  himself  never  pretended  that  there  was  such  a  promise, 
we  are  compelled  to  say,  that  the  proof  is  such  as  to  leave  the 
matter  doubtful,  and  that  the  plaintiff,  holding  the  affirmative  of 
the  issue,  must  sustain  his  allegations  by  sufficient  testimony. 
The  plaintiff  says,  that  such  was  the  special  agreement ;  and  yet 
Vol.  XII.  39 
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he  never  raised  an  objection  as  to  its  being  violated,  until  after 
he  had  paid  the  notes,  although  he  knew  that  Gordon  was  not  in 
office,  and  had  not  been  for  many  months. 

The  next  allegation  is,  that  at  the  time  the  plaintiff  endorsed 
the  notes,  the  directors  knew,  that  Gordon,  Jun.,  could  not  make  the 
sales  of  properly  he  contemplated,  for  anything  like  the  amount 
of  the  notes,  and  that  they  also  knew,  that  Gordon  was  insolvent 
and  unable  to  pay.  The  evidence  in  the  case  does  not  satisfy  us, 
that  the  directors  of  the  Bank  knew,  that  Gordon  could  not  make 
the  sales  of  property  he  contemplated.  The  only  evidence  is, 
that  when  he  offerol  a  mortgage  on  his  property  as  a  security 
for  the  sum  of  ^51,500,  proposed  to  be  paid  them,  they  declined 
taking  it,  and  thereby  releasing  the  plaintiff,  and  the  other  se- 
curities, from  the  responsibility  supposed  to  be  resting  on  them. 
We  have  said,  that  there  was  no  contract  by  which  the  Bank 
guarantied  that  the  property  should  be  sold  by  Gordon,  Jun.,  at 
all,  or  for  any  fixed  sum  ;  it  is,  therefore,  immaterial  whether  he 
could  sell  or  not.  Nor  is  there  any  evidence  as  to  the  solvency 
or  insolvency  of  Gordon  at  the  time :  that  he  became  so  after- 
wards is  true.  But,  admitting  that  Gordon,  Jun.,  was  insolvent, 
and  so  to  the  knowledge  of  the  directors,  we  are  not  informed  of 
any  law  that  forbids  them  from  endeavoring  to  secure  a  debt  he 
might  owe  the  Bank,  or  that  required  them,  when  an  endorser  or 
security  was  tendered,  to  say  to  such  endorser :  you  must  under- 
stand, that  we  know  the  principal  in  this  obligation  is  unable  to 
pay  it.  Such  a  doctrine,  it  appears  to  us,  would  be  entirely  re- 
versing the  true  position  of  creditor  and  surety,  and  make  the 
former  the  warrantor  of  the  debtor's  ability  to  pay,  instead  of  th  e 
latter.  But,  in  the  present  case  it  happens,  that  the  plaintiff  did 
have  some  warning,  for  Frey  tells  us,  that  Preret  told  the  plain- 
tiff not  to  endorse  the  notes ;  yet  he  did  so. 

As  to  the  sixth  allegation  of  the  petition,  it  appears  to  us,  that 
the  directors  of  the  Bank  did  not,  in  representing  the  indebted- 
ness of  Gordon  as  real  and  arising  from  a  legal  cause,  do  more 
than  the  facts  authorized  them  to  do.  Gordon  acknowledged  that 
the  Bank  had  sustained  a  heavy  loss ;  the  committee  of  directors 
told  him,  that  it  was  the  result  of  his  negligence,  and  that  he  was 
liable  for  it ;  he  agreed  to  it,  as  Prevnl,  the  plaintiff's  witness,  tells 
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US.  As  to  the  part  of  the  allegation  which  charges  the  board  of 
directors  with  preparing  themselves  for  the  dismissal  of  their 
cashier,  as  soon  as  the  security  should  be  obtained,  there  is  not 
such  evidence  as  satisfies  us  of  the  fact.  That  Chinn  and  Adams 
were  of  opinion  that  Gordon,  Jun.,  would  be  removed,  we  readily 
believe.  Hiriart  tells  us,  that  they  told  him  so.  Milligan,  no 
doubt,  also  wished  him  to  resign ;  but  it  must  be  remembered, 
that  there  were  twelve  directors  of  the  Bank,  and  the  votes  and 
opinions  of  these  three,  it  is  not  to  be  presumed,  could  control 
those  of  the  other  nine.  Preval  says^  that  he  did  not  take  part  in 
any  measure  calculated  to  get  Gordon,  Jun.,  out  of  the  place  of 
cashier.  Bermudez  did  not :  or,  if  he  did,  he  does  not  disclose 
it ;  and  Frey  tells  us,  that  he  can  give  no  reason  why  he  should 
not  be  retained,  and  that  he  was  astonished  when  he  heard  of  the 
intended  resignation.  Of  the  opinions  of  Adams  and  Chinn, 
we  have  no  doubt  that  the  plaintiff  was  informed  soon  after  he 
endorsed  the  notes. 

The  last  allegation  is,  that  the  endorsements  were  obtained  by 
the  fraudulent  practices  and  representations  of  the  directors,  and 
by  conniving  with  Gordon,  Jun.,  for  the  purpose  of  protecting  him 
from  what  he  considered  a  dangerous  debt ;  by  the  assurance 
that  the  endorsements  were  to  be  nominal,  and  would  be  cover- 
ed by  the  proceeds  of  the  sales  of  property,  which  they  knew 
could  not  be  effected ;  and  by  the  proffered  assurances,  that  Gor- 
don should  be  retained  in  office.  This  allegation  is,  in  truth,  but 
a  recapitulation  of  all  the  others. 

That  fraud  may  be  proved  by  circumstances,  and  is  more  often 
established  in  that  wAy,  than  by  direct  proof,  is  no  doubt  true  ; 
simple  presumptions,  as  well  as  legal  ones,  may  be  considered ; 
but  like  every  other  allegation,  they  must  be  proved.  Civ.  Code, 
art.  1842.  In  this  case,  we  have  looked  into  the  evidence  in  vain 
for  sufficient  proof  of  such  fraud,  as  will  annul  the  contract. 
Preval  says,  that  he  told  the  plaintiff  all  he  knows  of  the  transac- 
tion ;  and  that  he  knows  of  no  fraud  practised,  for  the  purpose  of 
obtaining  his  endorsements.  Bermudez  does  not  speak  of  any 
improper  means  or  mancBUvres,  to  impose  upon  the  plaintiff. 
Frey  says,  that  he  gave  him  all  the  information  he  possessed,  and 
that  he  knows  of  no  improper  means  used  to  entrap  him.    Hi{& 
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counsel  has  endeavored  to  prove  that  the  plaintiff  was  entirely 
ignorant  of  everything  that  was  going  on.  That  he  was  not 
aware  of  any  difficulty  about  the  lost  money,  until  the  morning 
of  the  day  he  endorsed  the  notes ;  that  he  was  then  told,  for  the 
first  time,  that  his  name  had  been  offered  as  security ;  that  he  was 
drawn  into  the  Bank,  and  there,  by  outrageous  practices  and  un- 
due means,  without  any  time  being  given  for  reflection  or  consul- 
tation, induced  to  sign  his  name.  This  is  all  a  fancy  sketch. 
The  plaintiff  knew  of  the  deficit  nearly  three  weeks  before  the 
date  of  the  notes ;  he  told  Hiriart  of  it ;  and  that  M.  Gordon, 
Sen.,  had  applied  to  him  to  endorse  the  notes.  No  person  asked 
him  to  go  to  the  Bank  ;  he  went  of  his  own  accord ;  and  had  the 
notes  with  him,  signed  by  Gordon,  Jun.,and  endorsed  by  Gordon, 
Sen.  The  committee  appointed  sometime  before  to  examine  into 
the  causes  of  the  default,  had  made  their  report ;  it  was  shown  to 
him  ;  and  no  director  said  anything,  but  Milligan,  who  was  ta- 
ken aside  by^the  plaintiff,  but  what  conversation  took  place,  is  not 
stated.  We  can  discover  from  the  evidence  very  different  induce- 
ments for  the  plaintiff  to  endorse  the  notes,  and  thus  settle  the 
deficit.  He  was  cramped  and  harrassed  for  money;  he  bad 
$85,000,  of  *' floating  debt"  pressing  on  him;  he  wanted  to  bor- 
row $35,000,  from  the  Bank.  He  knew  well  that,  if  he  was 
sued  on  the  bond  of  Gordon,  Jun.,  as  surety,  he  could  not  obtain 
the  loan.  He  was  the  intimate  personal  friend  of  M.  Gordon, Sen. ; 
was  his  endorser  for  $40,000 ;  and  he  (Gordon,  Sen.,)  was  endor- 
ser for  Gordon,  Jun.,  for  more  than  $25,000,  on  notes  held  by  the 
Bank.  If  the  credit  of  Gordon,  Jun.,  was  stopt  in  bank,  the 
$25,000,  would  have  to  be  paid  up,  or  Gordon,  Sen.,  must  be  pro 
tested,  and  his  name  thus  rendered  useless  on  the  notes  of  the 
plaintiff  to  the  amount  of  $48,000,  and  he  would  be  held  respon- 
sible for  $40,000,  as  endorser  on  the  notes  of  Gordon,  Sen. 

We  come  now  to  the  resolution  of  the  board  of  directors  of  the 
9th  of  April,  1839,  on  which  the  plaintiff  so  much  relies,  to  show 
that  the  Bank  had  no  legal  or  just  claim  on  Gordon,  Jun.  When 
we  take  into  consideration  the  terms  of  this  resolution,  and  the 
circumstances  under  which  it  was  adopted,  we  do  not  think  it  is 
entitled  to  as  much  weight  as  is  attempted  to  be  given  to  it. 
From  the  testimony  it  is  clear,  that  the  directors,  or  many  of  them, 
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supposed  that  the  money  had  been  lost,  from  the  negligence  only 
of  Gordon,  Jun. :  some  may  have  suspected  otherwise  ;  but  they 
had  not  sufficient  testimony  to  convince  them.  Frey  says,  that 
he  did  not  believe  that  Gordon.  Jan.,  had  stolen  or  embezzled  the 
money;  he  had  too  high  an  opinion  of  him,  to  believe  that  of 
him;  but  he  thought  he  had  been  very  negligent.  Preval  and 
Bermndez  both  say,  that  there  was  not  sufficient  testimony  to  sup- 
port a  criminal  prosecution  for  embezzlement ;  and  that  as  there 
was  not,  they  were  bound  to  presume  the  young  man  innocent. 
The  resolution  is,  that  the  confidence  of  the  board  in  the  integri- 
ty and  honor  of  Gordon,  Jan.,  is  unimpaired  in  consequence 
of  what  had  occurred ;  and  they  acquit  him  of  any  saspicion 
calculated  to  affiict  his  integrity.  A  very  honest  and  correct  man 
may,  by  n^ligence  and  inattention  to  the  affairs  of  another,  en- 
trusted to  his  management,  cause  him  great  damage  and  loss,  and 
yet  not  be  dishonest ;  and  if  the  employer  or  principal  did  not 
believe  there  was  any  immoral  or  dishonest  motives,  he  might  say 
so,  and  yet  not  acquit  the  party  of  negligence,  or  of  his  responsi- 
bility for  it 

But  we  are  satisfied,  that  the  plaintiff  was  aware  of  the  exis- 
tence of  this  resolution,  when  he  paid  the  notes.  It  is  true,  it  was 
not  published  in  the  newspapers,  until  after  the  plaintiff  had  left 
for  France,  but  it  was  publicly  known,  that  Gordon,  Jun.,  had 
resigned,  and  that  such  a  resolution  had  been  adopted.  The  re- 
lations that  existed  between  the  plaintiff,  and  Gordon,  Sen.,  and 
Jun.,  were  so  intimate,  that  we  can  scarcely  have  a  doubt  that 
be  knew  of  its  existence. 

The  question  upon  which  this  case  was  remanded  for  a  new 
trial,  left  open  its  whole  merits ;  and  the  counsel  on  both  sides 
have  so  argued  it.  It  has  been  necessary  to  consider  all  the  cir- 
cumstances, both  before  and  after  the  execution  of  the  endorse- 
ments, to  ascertain  what  knowledge  the  plaintiff  had  of  the  whole 
transaction,  and  at  what  time  he  acquired  his  information.  A 
careful  examination  of  the  two  records  satisfies  us,  that  when 
the  plaintiff  paid  the  notes,  he  had  a  knowledge  of  all  the 
material  facts  appertaining  to  the  transaction;  and  that,  being 
so  informed,  he  voluntarily  executed  the  contract,  by  paying  the 
notes.    He  says,  he  did  not  get  all  the  information  from  Hiriart, 
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until  fourteen  months  after  his  first  conversation  with  him,  which 
was  on  the  last  of  February,  or  the  first  of  March,  1839.  The 
notes  were  paid  on  the  29th  of  April,  1840,  just  about  fourteen 
months ;  yet  the  plaintiff  goes  on  to  dispose  of  the  note  due,  and 
those  not  due,  as  his  own  property.  He  gives  no  notice  to  the 
Bank  that  he  had  been  defrauded.  On  the  ISth  of  May,  1840,  he 
writes  a  letter  alluding  again  (o  the  transaction,  and  makes  no  al- 
lusion to,  or  complaint  of  any  thing  improper,  and  nothing  is  heard 
of  imposition  and  fraud,  until  July,  1842,  although  the  plaintiff 
was  still  doing  business  with  the  Bank. 

In  questions  of  this  kind,  we  have  much  respect  for  the  opin- 
ions of  juries,  but  we  cannot  surrender  to  them  our  convictions, 
when  called  upon  to  revise  their  verdicts.  If  we  had  doubts,  we 
should  let  the  verdicts  weigh  much  upon  our  minds ;  but,  as  we 
have  none,  we  are  bound  to  do  our  duty,  and  to  decide  according 
to  the  convictions  the  testimony  has  made  on  our  minds. 

It  is,  therefore,  ordered  and  decreed,  that  the  verdict  of  the  jury 
be  set  aside,  and  the  judgment  annulled  and  reversed ;  and  ours  is 
for  the  defendants,  with  costs  in  both  courts. 


Same  Case. — Application  for  a  Re-hearing. 

Time  was  applied  for  in  this  case,  at  the  last  term,  by  Rose- 
litis  and  Saidej  counsel  for  the  plaintiff,  to  prepare  an  argu- 
ment on  their  application  for  a  re-hearing. 

Martin,  J.  At  the  close  of  the  last  term,  the  plaintiff's  counsel 
solicited  the  indulgence  of  the  court,  in  order  to  obtain  until  the 
fourth  day  of  last  month,  time  for  an  application  for  a  re-hearing. 
It  was  granted  to  them,  but  they  have  not  thought  proper  to  avail 
themselves  of  this  indulgence.  The  plaintiff,  before  the  open- 
ing of  the  court,  filed  an  application  for  a  re-hearing,  of  which  he 
has  furnished  a  copy  to  each  of  us. 

A  close  attention  to  his  argument,  has  not  enabled  us  to  dis- 
cover any  point  which  was  not  touched  upon  by  his  counsel.  It 
is  admitted,  that  he  was  one  of  the  sureties,  in  solido,  of  the  cash- 
ier of  the  Bank ;  that  there  was  a  very  large  deficiency,  of  which 
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the  cashier  was  unable  to  give  any  account.  Under  these  facts, 
it  was  difficult  to  conceive  how  the  plaintiflf  could  escape  from 
the  high  responsibility  which  weighed  upon  him.  But  the  evi- 
dence did  not  establish  positively,  that  the  cashier  had  applied 
to  his  own  use  the  funds  he  could  not  account  for.  The  plain- 
tiff in  his  application  for  a  re-hearing,  has  supplied  the  deficiency ; 
as  he  admits,  that  the  funds  were  applied  to  the  cashier's  use.* 
After  this  admission,  it  is  difficult  to  imagine,  how  the  defendants 
could  be  charged  with  a  fraud  in  bavins^  received  from  the  plain- 
tiff a  sum,  which  they  had  an  undoubted  right  to  exact  from 
him ;  and  how  it  could  be  possible  for  us  to  avoid  allowing  them 
to  retain  it. 


I  Re-hearing  refused. 


Peter  L.  Jore  v.  Tbe  New   Orleans  Commercial  Lib- 
rary Society. 

PiaiDtiff  having^  seized,  under  a  fi.  fa.,  a  Bom  in  the  bands  of  a  thiid  person,  as  the 
property  of  defendants,  his  debl#rs,  the  State  intervened,  alleging  that  the  arooant 
had  been  illegally  paid  to  such  third  person  by  the  treasurer :  Held,  That  the 
payment  being  unauthorized,  the  amount  should  be  returned  into  tbe  treasury. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WcUts,  J. 
GreineTy  for  tbe  plaintiff,  appellant. 
Rawle^  for  the  Second  Municipality,  appellant. 
Prestofij  AUorriey  General^  for  the  State. 
Morphy,  J.    The  plaintiff  having  recovered  a  judgment  in 
this  case,  for  (444  28,  took  out  an  execution,  under  which  he 


*  No  aiipament  for  a  re-bearing  was  presented  by  tbe  ooansel  to  this  case.  The 
grounds  on  which  a  re  hearing  was  asked  for,  were  stated  in  an  elaborate  petition 
filed  by  the  plaiotiflT,  in  person.  In  this  petition,  the  plaintiff  states :  "1°  Que 
Martin  Gordon^  Juiu,  eaitsier  de  la  Banque  de  V  Union  a  pris  pour  eon  ueage 
permmnel  lee  $5 1,000,  qui  font  la  baee  principaU  de  ee  proeh,  et  que  ee  fait 
Vetait  i  la  eonnaieeanee  de  la  direetoire,  et  notamment  de  ceux  de  eee  membree 
qui  representaient  Vitatt*  Sue 
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levied  on  any  moneys,  rights  or  credits  of  the  defendants,  in  the 
hands  of  G.  B.  Walton,  and  propounded  interrogatories  to  him  pur- 
suant to  ihe  act  of  1 839.  Walton  answered,  that  he  had  in  bis  hands, 
belonging  to  the  society,  the  sum  of  $1000,  less  the  amount  of 
$49  26,  paid  to  Messrs.  Norman,  Steel  &  Co.,  on  a  judgment 
they  had  against  the  company ;  said  sum  of  $1000,  having  been 
received  by  the  respondent  from  the  State  Treasurer,  on  the  war- 
rant of  the  Governor  of  the  State,  given  in  favor  of  the  defendants, 
imder  an  appropriation  made  by  the  legislature,  in  1838,  to  be 
expended  for  the  sole  purpose  of  purchasing  books  for  their  lib- 
rary. The  Second  Municipality  of  New  Orleans  intervened  in 
the  suit,  and  claimed  the  $1000  seized  in  the  bands  of  Walton, 
alleging  that,  in  June,  1837,  the  Council  of  the  Municipality  had 
loaned  to  the  defendants  $1000,  for  the  purpose  of  purchasing 
books  for  their  library,  on  their  agreeing  to  repay  this  loan  out  of 
the  moneys,  that  might  thereafter  be  appropriated  for  their  bene- 
fit, and  on  their  executing  their  promissory  note  for  the  amount,  in 
favor  of  the  interveners.  The  Attorney  General  intervened  also, 
on  behalf  of  the  State.  He  avers,  that  the  $1000,  in  dispute,  justly 
belongs  to  the  State  of  Louisiana,  as  it  has  been  drawn  from  the 
treasury  without  legal  auitiority  ;  that  the  legislature  appropria- 
ted this  money  for  the  purchase  of  boolts  for  the  Commercial  Lib- 
rary of  New  Orleans,  and  that  the  same  cannot  be  applied  to  any 
other  purpose  ;  that  the  society  has  become  extinct  by  the  non- 
election  of  officers,  and  the  failure  of  the  objects  for  which  i^  was 
incorporated ;  and  that  the  library,  for  which  the  appropriation  was 
made,  had  been  sold  under  execution  for  debt,  before  the  money 
thus  appropriated  was  drawn  from  the  treasury,  &c.  There  was 
a  judgment  below  in  favor  of  the  State,  from  which  the  plaintiff, 
and  the  Municipality  have  appealed. 

It  appears,  that  in  June,  1837,  the  defendants  applied  to,  andobtain  • 
ed  from,  the  Council  of  the  Second  Municipality,  a  loan  of  $1000,  to 
purchase  hooks,  which  they  agreed  to  repay  out  of  an  appropriation 
of  money,  which  they  expected  the  legislature  to  make  in  their  fa« 
vor.  They  gave  their  note  for  the  amount  advanced,  which,  not 
having  been  paid  at  maturity,  was  renewed  in  1838,  for  one  year, 
and  is  now  sued  upon  by  the  interveners.  The  evidence  shows 
that  the  defendants  gave  the  Municipality  an  order  on  the  State 
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Treasurer,  but  this  order  has  not  been  produced,  nor  is  it  in  any 
way  accounted  for,  or  even  mentioned  in  the  petition  of  interven- 
tion. On  the  7th  of  March,  1S38,  a  law  was  passed,  appropriating 
$1000,  per  annvm,  for  five  years,  for  the  purchase  of  books  for 
the  Commercial  Library  of  New  Orleans,  to  be  drawn  from  the 
treasury  upon  the  warrant  of  the  Governor,  on  the  first  Monday 
of  June,  in  each  year,  and  paid  to  the  secretary  of  the  company. 
In  this  act  it  was  provided,  that  the  members  of  both  branches  of 
the  legislature,  during  the  period  for  which  the  appropriation  was 
made,  should  have  free  access  to  the  library.  It  is  shown,  that 
three  payments  had  been  made  under  this  law,  when  it  was  re- 
pealed on  the  26th  of  March,  1842.  In  June  following,  the  Gover- 
nor gave  his  warrant  in  favor  of  the  secretary  of  the  society,  for 
the  tlOOO,  in  dispute ;  but  the  amount  was  not  drawn  out  of  the 
treasury  until  the  13th  of  January,  1845,  long  after  the  repeal  of 
the  act  authorizing  its  payment.  James  B.  Walton  was  presi- 
dent of  the  society  in  1842,  and  continued  to  act  as  such  until  De- 
cember of  that  year,  when  another  election  appears  to  have  taken 
place ;  but  neither  the  president,  nor  the  board  of  directors,  ever 
entered  upon  the  discharge  of  their  duties.  In  March,  1843,  the 
books  and  other  effects  of  the  defendants  were  sold  on  execution, 
atthesuitof  one  of  their  creditors,  and  from  that  period,  the  uses 
and  purposes  for  which  the  corporation  was  created,  seem  to  have 
been  abandoned.  By  some  means  or  other,  the  warrant  issued 
by  the  Governor  got  into  the  possession  of  Norman,  Steel  &  Co., 
who  had  obtained  a  judgment  against  the  Library  Society,  for 
$49  26,  before  one  of  the  city  courts.  James  B.  Walton,  being 
apprized  of  the  fact,  redeemed  the  warrant  by  paying  their  claim, 
and  on  the  13th  of  January,  1846,  received  its  amount  from  the 
State  Treasurer. 

We  can  see  on  the  record,  no  evidence  of  any  transfer  or  assign- 
ment of  the  fund  in  dispute,  to  the  Second  Municipality.  The 
debt  of  the  defendants  to  them,  was  created  before  the  appropria- 
tion was  made  by  the  State.  Their  order  on  the  State  treasury, 
if  any  was  really  given,  can  be  considered  only  as  a  promise,  or 
agreement  on  their  part,  to  repay  the  loan  out  of  the  expected  ap- 
propriation, which  could  be  drawn  only  in  the  manner  pointed 
out  by  law ;  but  should  this  order  be  viewed  as  a  transfer,  or  as- 
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signinent,  it  must  have  been  intended  to  apply  to  the  appropria- 
tion of  1838,  not  to  that  of  1842;  and  the  transfer,  moreover, 
could  be  binding  as  against  third,  persons,  only  in  case  notice  had 
been  given  to  the  parly  who  was  to  pay  the  money.  As  the  case 
stands,  the  Municipality  has  shown  no  legal  right  or  title  to  the 
fund  seized.  The  claim  of  the  plaintiff,  is  a  fair  and  legitimate 
one  against  the  defendants,  being  for  his  services  as  their  libra- 
rian ;  but  the  question  is  whether,  under  the  circumstances  of  the 
case,  it  is  to  be  satisfied  out  of  the  $1000,  levied  upon.  It  does 
not  appear  to  us,  that  the  library  society  can  be  considered  as  le- 
gally extinct,  from  the  mere  fact  of  their  failing  to  make  their  an- 
nual elections,  as  there  is  nothing  to  prevent  them  from  organi- 
zing anew,  by  appointing  their  oflScers ;  but  it  is  evident,  that 
since  the  sale  of  their  library,  they  have  abandoned  all  idea  of  so 
doing;  and  that,  in  point  of  fact,  and  to  all  practical  intents  and 
purposes,  the  body  they  formed  may  be  looked  upon  as  dissolved. 
The  appropriation  made  by  the  State,  was  for  the  special  purpose 
of  buying  books  for  the  use  of  the  library  annually  ;  and  it  be- 
longed to  the  society  only  for  that  particular  purpose,  and  for 
none  other.  If,  from  any  cause  whatever,  it  cannot  be  so  ex- 
pended, it  cannot  and  should  not  be  otherwise  applied.  But  even 
were  it  not  so,  the  law  making  the  appropriation,  was  repealed 
before  the  warrant  of  the  Governor  was  made,  in  June,  1842,  and 
it  was  paid  only  in  January,  1845.  Walton  had  no  right  or  ca- 
pacity to  receive  the  money  from  the  treasury,  and  there  was  no 
law  in  force  directing  its  payment  to  him,  or  to  any  body  else. 
Had  the  Treasurer  been  informed  of  all  the  facts  connected  with 
the  issuing  of  the  warrant,  the  disorganized  state  of  the  society, 
and  the  want  of  authority  of  J.  B.  Walton,  who  had  long  since 
ceased  to  be  one  of  its  officers,  he  would  have  been  fully  justified 
in  refusing  to  pay  such  warrant.  We  think  then,  with  the  Judge 
below,  that  the  money  seized  should  be  returned  into  the  treasu- 
ry, as  its  payment  was  unauthorized,  and  as  it  can  no  longer  be 
applied  to  the  uses  and  purposes  for  which  it  was  originally  ap- 
propriated. 

Judffinent  affirmed. 
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The  State  v.  The  Judge  op  Probates  op   West  Baton 

Rouge. 

An  appeal  may  be  claimed  as  a  matter  of  right,  from  a  judgment  homologating  a 
final  and  notarial  act  of  partition  of  property,  formerly  held  in  community  be- 
tween the  applicant  and  his  deceased  wife,  where  the  amount  is  sufficient  to  give 
jorisdietion  to  the  Supreme  Court.  It  is  no  gronnd  for  refusing  the  appeal  to  al- 
lege, that  the  act  of  partition  has  been  made  in  conformity  to  previous  decrees  of 
the  Supreme  Court,  between  the  same  parties,  having  the  force  of  rea  judicatiB, 
and  that  it  is  but  the  carrying  into  execution  of  such  previous  decrees.  C.  P.  565. 
Per  Curiam;  whether  anything  has  been  done  by  the  notary,  or  by  the  judge  in 
homologating  the  report,  in  violation  of  the  legal  lights  of  the  parties  as  settled 
by  previous  decrees,  are  questions  which  can  only  be  examined  on  the  appeal  of 
the  party  who  thinks  that  he  has  been  aggrieved. 

Petition  for  a  rule  on  the  Judge  of  the  Court  of  Probates  of  West 
Baton  Rouge,  to  show  cause  why  a  mandamus  should  not  be  issued, 
directing  him  to  allow  an  appeal  from  a  judgment  of  partition  of 
the  property  formerly  held  in  community  between  John  Nolan 
and  Marie  Rose  Josephine,  his  deceased  wife,  and  for  an  order 
enjoining  all  further  proceedings  until  the  matters  in  dispute  can 
b  *.  disposed  of  on  appeal.  The  petition  was  presented  on  the  2d 
of  July,  1845,  and  an  order  made  allowing  the  rule,  and  '*  a  writ  of 
injunction  to  have  its  effect  only  on  the  filing,  in  the  lower  court, 
by  the  applicant,  of  a  bond  with  good  and  sufficient  security  to 
the  inferior  judge,  in  the  sum  of  ten  thousand  dollars,  conditioned 
to  secure  the  payment  of  the  damages  which  may  be  sustained 
by  the  applicant's  adversary,  in  case  it  should  be  hereafter  proved 
that  the  injunction  was  wrongfully  obtained.'* 

Brunotj  for  the  applicant,  cited  Stokes  v.  Stokes^  6  Mart.  N.  S. 
350. 

Favrot,  Judge  of  Probates  of  West  Baton  Rouge,  showed 
cause  against  the  rule. 

Robertson,  on  the  sameside,  contended,  that  no  appeal  could  heal- 
lowed,  citing  Code  of  Pract.  arts.  618, 623, 629.    7  Mart.  N.  S.  347. 

Simon,  J.  The  petition  of  John  Nolan  states,  that  on  the  16th 
of  June,  1845,  a  final  judgment  of  partition  was  rendered  and  read 
in  the  Court  of  Probates,  of  the  parish  of  West  Baton  Rouge,  by 
the  Judge  thereof,  in  the  suit  of  P.  P.  Babin  against  the  petitioner. 
That  the  object  in  dispute,  and  the  amount  of  said  judgment, 
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far  exceeded  the  sum  of  $300.  That  said  judgment  was  ren- 
dered on  the  motion  of  the  plaintiff  Babin,  to  which  the  applicant 
filed  his  answer  in  writing,  objecting  to  the  rendition  and  recording 
of  said  judgment  upon  good  and  sufiicient  grounds.  That  the 
Judge  overruled  said  objections  and  grounds,  and  was  proceed- 
ing to  sign  the  judgment,  when  the  applicant,  by  his  counsel,  filed 
his  motion  and  grounds  for  a  new  trial,  which  were  also  over- 
ruled on  the  same  day,  to  wit,  the  23d  of  June,  1846.  And  that 
said  judgment  is  a  final  one,  rendered  in  all  the  matters  of  parti- 
tion submitted  to  the  notary,  and  in  opposition  to  the  legal  rights 
of  the  applicant,  which  he  has  a  right  to  appeal  from  to  this  court, 
in  order  to  have  the  same  corrected. 

He  further  complains,  that  having  made  a  motion  for  an  ap- 
peal from  said  judgment  to  this  court,  offering  the  security  re- 
quired by  law  to  suspend  the  judgment,  said  appeal  was  refused 
by  the  Judge ;  and  the  applicant  was  deprived  of  the  right  of 
having  said  judgment  suspended  and  the  errors  of  the  same  cor- 
rected, J6C.  He,  therefore,  makes  application  to  this  court  for  a 
writ  of  mandamus  to  issue,  addressed  to  the  Judge  of  the  Probate 
Court  of  the  parish  of  West  Baton  Rouge,  directing  him  to  grant 
said  appeal,  and  enjoining  all  further  proceedmgs  on  said  judgment 
until  the  matters  therein  adjudged  upon,  can  be  heard  and  finally 
determined  by  this  court,  &c.  Whereupon  a  rule  to  show  cause 
was  issued  and  served  upon  the  Judge,  a  quo,  who  filed  his  an< 
swer  to  the  same  substantially  as  follows : 

He  first  alleges,  that  the  judgment  complained  of  was  rendered 
and  read  in  consequence  of  the  applicant's  prayer,  contained  in  a 
petition  by  him  filed  on  the  17th  of  February,  1846,  in  which  he 
asked  that  the  first  proceedings  had  in  the  matter  of  homologa- 
ting the  partition,  should  be  set  aside  and  annulled,  and  that  a  new 
judgment  be  rendered  and  read  in  open  court ;  to  which  demand 
the  plaintiff  Babin  consented,  and  said  judgment  was  rendered, 
read  and  signed  accordingly. 

The  Judge  further  states,  that  the  applicant  could  only  object 
to  the  manner  and  form  in  which  the  act  of  partition  was  con- 
ducted and  made,  as  all  the  other  matters  and  points  in  contro- 
versy had  been  previously  decided  upon  by  the  inferior  court, 
whose  judgments  were  confirmcl,  on  divers  api)eals,  by  the  Su- 
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preme  Court.  *  That  the  applicant's  main  object  in  these  proceed- 
ings, is  to  protract  the  cause,  and  in  the  mean  time  to  enjoy  and 
keep  in  his  possession  the  property  of  the  plaintiff.  That  this  is 
fully  shown  by  the  applicant's  conduct  in  the  course  of  this  litiga- 
tion, and  in  various  instances  to  which  the  Judge  bitterly  alludes, 
and  refers  to  as  within  our  knowledge.  That,  on  our  referring  to 
the  proceedings  in  the  partition,  to  the  two  petitions  already  re- 
ferred to,  to  the  act  of  partition  itself,  and  to  the  several  judg- 
ments of  the  Supreme  Court,  it  will  be  seen,  that  there  is  no  truth 
in  the  said  two  petitions,  and  that  the  inferior  court  could  not 
have  been  justified  in  granting  to  the  applicant  a  new  trial,  and 
appeal,  as  by  him  prayed  for ;  and  that,  under  a  decision  of  that 
court,  pronounced  on  a  similar  application  between  the  same  par- 
ties, and  a  part  of  which  he  quotes  in  his  answer,  he,  the  Judge, 
could  not  for  a  moment  suppose,  that  this  court  would  again  in- 
tervene in  the  matter,  so  as  to  prevent  the  lower  court  from  ex- 
ecuting their  former  decrees. 

The  Probate  Judge  further  proceeds  to  state  his  views  on  the 
principal  subject  of  the  controversy,  under  certain  articles  of  the 
Civil  Code,  which  he  quotes ;  alludes  to  the  injunction  hereto- 
fore obtained  by  the  applicant  from  the  court  of  the  J:''ourth  Dis- 
trict ;  and  refers  us  to  a  certain  fact  shown  by  the  previous  pro- 
ceedings, as  being  contradicted  by  the  statements  made  by  the 
applicant  in  his  petition  of  the  23d  of  June,  1845,  &c. 

Notwithstanding  the  unfavorable  circumstances  under  which 
the  applicant  appears  to  present  himself  before  us,  and  the  alleged, 
and  even  apparent  attempt  on  his  part,  to  protract  this  litigation, 
although  most  of  the  principal,  nay  perhaps  all  the  matters  in 
controversy  between  him  and  his  adversary  have  been  finally  set- 
tled by  divers  judgments  of  this  court,  which  have  acquired  the 
force  of  res  judicatcB,  yet  the  only  question  which  we  have  to 
consider  in  this  application,  under  the  allegations  contained  and 
sworn  to  in  his  petition  for  a  mandamus,  is,  whether  he  has  a 
right  to  an  appeal  from  the  judgment  homologating  the  final  and 
notarial  act  of  partition  of  the  estate  formerly  in  community  be- 
tween him  and  his  deceased  wife  ? 

It  may  be  true,  that  the  act  of  partition  reported  to  the  Court  of 
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Probates,  and  homologated  by  the  judgment  complained  of,  was 
made  wholly  in  accordance  with  the  divers  decrees  of  this  court, 
as  they  were  progressively  rendered  on  the  appeals  of  the  parties ; 
and  that,  having  the  effect  and  force  oi  res  judicata^  these  judg- 
ments cannot  any  longer  be  inquired  into,  and  must  stand  as  law 
between  said  parties.  It  may  be  also  true,  that  on  examining  the 
report  of  the  notary,  and  the  judgment  from  which  an  appeal  is 
sought  to  be  obtained,  it  will  be  found,  that  the  appellant  has  no 
ground  of  complaint,  and  that  the  final  proceedings  complained 
of,  are  merely  the  carrying  into  execution  of  all  our  previous 
judgments  ;  but  how  cau  we  ascertain  the  correctness  of  the  in- 
ferior judge's  position  in  refusing  the  appeal  prayed  for,  miless 
we  examine  the  case  on  its  merits,  and  inquire  into  the  manner  in 
which  the  notary  has  proceeded  to  make  the  partition  under  the  le- 
gal rules  recognized  in  our  previous  judgments  ?  This  we  are  not 
allowed  to  do  on  mere  application  for  a  mandamus  ;  for,  it  would 
be  inquiring  indirectly  into  the  correctness  of  the  very  judgment 
from  which  an  appeal  is  sought  to  be  taken ;  and  as  our  laws 
have  provided  the  penalty  which  an  appellant  is  to  incur,  in  case 
of  his  taking  a  frivolous  appeal,  (Code  of  Pract.  art.  907,)  and  as  it 
suffices  that  a  judgment  be  a  final  one  within  our  appellate  juris- 
diction, to  be  subject  to  be  appealed  from,  (Code  of  Pract.  art.  565,) 
our  saying  now,  that  the  applicant  has  no  right  to  his  remedy  by 
appeal  from  the  final  judgment  by  him  complained  of,  would  per- 
haps amount  to  a  denial  of  justice,  and  would  be  pronouncing  in- 
directly, upon  the  very  grounds  which  the  appellee  might  rely  on 
to  sustain  the  judgment  appealed  from,  if  the  case  was  brought 
up  before  us  by  a  regular  appeal. 

The  judgment  from  which  the  applicant  seeks  to  obtain  an  ap- 
peal to  this  court,  does  not  merely  order  the  execution  of  our  de- 
crees ;  it  homologates  the  report  of  the  notary  to  whom  the  final 
partition  was  referred,  and  settles  finally  the  rights  of  the  parties 
thereto.  Whether  such  final  partition  was  made  according  to, 
and  under  the  principles  and  rules  established  in  our  former  de- 
crees, and  whether  anything  has  been  done  by  the  notary  or  by 
the  Judge,  a  quo,  in  homologating  the  report,  in  violation  of  the 
legal  rights  of  the  parties,  as  previously  settled  by  the  judgments 
of  this  court  heretofore  rendered  between  them,  are  questions 
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which  cannot  be  inquired  into  but  on  the  appeal  of  the  party  who 
conceives  that  he  has  been  injured,  and  who  seeks  redress  at  our 
hands ;  and,  to  say  at  once,  that  the  report  and  judgment  com- 
plained of,  without  their  being  appealed  from,  are  correct  and 
ought  not  any  further  to  be  examined  by  us,  would  be  presuming 
and  taking  for  granted  that  the  appeal  would  be  frivolous,  and  de- 
clariog  that  the  party  who  intends  to  appeal,  is  not  entitled  to  the 
sacred  and  constitutional  right  of  showing  and  obtaining  the  cor- 
rection of  the  errors  which  may  have  been  committed  below  to 
his  prejudice.    Again,  this  would  be  a  denial  of  justice. 

In  the  case  of  the  State  acfainst  the  same  Judge,  decided  in  June, 
1844,  (8  Rob.)  we  discharged  the  rule,  because  the  judg- 
ment or  order  sought  to  be  appealed  from  was  one  merely 
ordering  the  execution  of  a  judgment  of  this  court ;  and  because 
the  applicant  was  precluded  from  claiming  at  our  hands,  any 
alteration  or  modification  thereof,  and,  a  fortiori  from  oppos- 
ing its  execution.  But  the  case  here  is  very  different.  Ac- 
cording to  art.  1290  of  the  Civil  Code,  the  contestations  arising  be- 
tween the  parties  in  the  course  of  the  partition,  were  referred  to  the 
court,  a  qua,  and  to  us,  and  decided  upon  previously  to  making  the 
final  partition.  Those  matters  in  controversy  were  settled  by  our 
different  judgments,  which  so  far  as  they  go,  must  necessarily 
form  res  judicaiiB  between  the  parties ;  but  the  partition  never 
was  finally  made  until  the  report  of  the  notary  was  homologated 
by  the  judgment  complained  of,  and  sought  to  be  appealed  from ; 
(Civ.  Code,  arts.  1296,  1297,  1298,  1299 ;)  and  it  seems  to  us 
that,  as  said  partition  and  judgment  are  intended  to  be  final,  and 
as  either  of  the  parties  has  a  right  to  show  by  appeal  therefrom, 
that  his  legal  rights,  as  settled  by  our  previous  decrees  or  judg- 
ments, have  been  violated,  or  have  been  disregarded,  or  that  the 
final  partition  has  not  been  made  in  conformity  therewith,  either 
should  be  allowed  to  bring  his  case  before  us  by  appeal ;  in  order 
that  if  any  error  has  been  committed  to  his  prejudice,  it  may  be 
corrected ;  and  that  we  may  be  enabled  to  ascertain,  if  the  judg- 
ment complained  of  is  strictly  within  the  meaning  and  application 
of  our  previous  decisions.*  It  is  clear,  that  no  change  can  be 
made  in  the  rights  of  the  parties  as  settled  at  different  times  by 
our  judgments,  and  that  our  said  judgments  are  the  law  under 
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which  the  final  partition  was  to  be  made ;  but  whether  the  final 
judgment  does  not  go  beyond,  or  is  not  contrary  to  the  rules  by 
us  establislied  in  the  adjustment  of  their  rights,  is  a  question 
which  cannot  be  inquired  into  but  on  the  appeal  of  the  party  who, 
deeming  himself  aggrieved  thereby,  alleges  that  it  contains  er- 
rors to  his  prejudice. 

We  are  of  opinion  that  the  appeal  applied  for  should  have  been 
granted. 

Rule  made  absolute. 


The  State  v.  The  Judge  op  the  District  Court  of  the 
First  District. 

The  syndics  of  an  insolvent  having  presented  a  tableau  of  distribution,  certain 
items  for  syndics*  commissions  and  sums  paid  to  the  attoniey  of  absent  heirs  and 
for  clerk  hire,  were  rejected,  either  wholly  or  in  part  One  of  the  syndics  pray- 
ed for  a  suspensive  appeal,  which  was  refused  on  the  ground  that  his  separate  in- 
terest was  not  sufficient  to  entitle  him  to  an  appeal.  On  a  rule  to  show  cause 
why  a  mandamus  should  not  be  issued,  the  judge,  a  quo,  showed  that  since  the 
appeal  was  refused  to  the  first  applicant,  a  petition  for  an  appeal  from  the  same 
judgment  had  been  presented  by  the  two  syndics  and  allowed  generally.  Held, 
that  two  appeals  cannot  be  allowed  to  the  same  person  from  the  same  judg- 
ment,  and  that  the  rule  mnst  be  discharged. 

Rule  by  L.  Millaudon  on  the  Judge  of  the  District  Court  of 
the  First  District,  to  show  cause  why  a  mandamus  should  not 
be  issued,  directing  him  to  allow  an  appeal  from  a  judgment  in 
the  matter  of  Paul  Pandelly  v.  His  Creditors, 

Bodin,  for  the  rule. 

Buchanan^  Judge  of  the  District  Court  of  the  First  District, 
showed  for  cause,  that  the  interest  of  Millaudon  alone  was  in- 
sufficient to  entitle  him  to  an  appeal ;  and  that,  since  the  appeal 
was  refused  to  Millaudon  individually,  a  petition  for  an  appeal 
from  the  same  judgment  had  been  presented  by  Millaudon  and 
Le  Carpentier,  as  syndics,  which  had  been  allowed. 

Chraihlej  on  the  same  side. 

Simon,  J.  This  is  an  application  for  a  mandamus,  to  be  di- 
rected to  the  Judge  of  the  District  Court  of  the  First  District, 
commanding  him  to  grant  the  suspensive  appeal  applied  for  by 
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Laurent  Millaudon,  in  his  own  individual  right,  from  a  judg- 
ment rendered  by  the  said  court  on  the  16th  of  August  last,  in 
the  matter  of  PandeUy  v.  JEK^  Creditors^  by  which  the  petition- 
er deems  himself  aggrieved. 

It  appears  from  the  allegations  of  the  petition,  that  the  Judge 
of  the  District  Court,  for  certain  reasons  given  at  the  foot  of  the 
petition  of  appeal  to  which  the  appeal  bond  was  annexed,  refused 
to  grant  the  order ;  but  the  applicant  considers  that  he  is  enti- 
tled to  obtain  said  order  for  a  suspensive  appeal,  on  the  ground  that, 
being  one  of  the  two  syndics  of  Pandelly's  creditors,  and  as  such, 
having  jointly  with  his  colleague,  presented  for  homologation  an 
account  and  tableau  of  distribution,  wherein,  among  other  items, 
the  syndics  are  put  down  for  certain  sums  of  money,  all  amount- 
ing to  $636  78,  being  three  items  relative  to  the  amount  of  their 
commissions,  to  the  payment  of  a  certain  sum  to  the  attorney  ap- 
pointed to  represent  the  absent  creditors,  and  to  an  allowance  by 
tbem  made  to  a  clerk  whom  they  had  employed,  the  said  sums 
were  rejected,  either  partly  or  in  toto,  by  the  judgment  com- 
plained of. 

The  applicant  further  states  that,  independently  of  the  interest 
which  be  has,  as  one  of  the  sjmdics,  to  support  the  tableau,  he 
has  a  persona]  interest  in  maintaining:  1.  the  amount  accruing 
to  him  as  syndic ;  2d.  the  sum  paid  to  the  attorney  of  the  absent 
creditors,  inasmuch  as  that  item,  being  disallowed  below,  is 
made  to  bear  on  the  syndics  individually ;  3d.  the  amount  al- 
lowed to  the  clerk  whom  the  syndics  had  employed,  whose 
salary,  if  disallowed,  would  diminish,  pro  tanto,  the  applicant's 
commission :  and  he  accordingly  represents  that  one-half  of  the 
sums  in  controversy,  being  above  9300,  he  has  a  right,  separately 
from  his  colleague,  to  insist  on  his  constitutional  right  of  appeal. 

It  further  appears,  that  when  the  petition  of  appeal  was  pre- 
sented by  the  applicant  to  the  Judge,  a  quo,  the  latter  refused  the 
appeal,  because,  in  his  opinion,  the  petitioner  had  not  shown  to 
the  court  an  interest  in  himself,  sufficient  in  amount,  to  entitle  him 
to  an  appeal  from  the  judgment.  But  the  Judge  says :  "  at  the 
same  time  this  court  will  allow  an  appeal  to  the  two  syndics 
from  the  judgment  on  the  two  items  of  syndics'  commission,  and 
allowance  to  the  attorney  o(  absent  creditors,  these  two  items 
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being  collectively  above  three  hundred  dollars  in  amount,  the 
court  considering  that  the  syndics  have  an  appealable  interest 
from  the  judgment  on  those  two  items." 

The  answer  of  the  Judge  to  the  rule,  shows  for  cause  the  same 
reasons  which  he  wrote  at  the  foot  of  the  petition  of  appeal ;  but 
further  suggests,  that  after  an  appeal  had  been  refused  to  the  ap- 
plicant in  his  individual  capacity,  a  petition  of  appeal  from 
the  same  judgment  was  presented  on  behalf  of  the  two  syndics 
of  Pandelly^  and  that  the  appeal  was  granted.  The  Judge 
refers  us,  also,  to  the  record  in  the  District  Court,  or  to  the  tran- 
script in  the  Supreme  Court. 

Were  we  disposed  to  agree  with  the  applicant's  counsel,  that 
his  client  has  a  right,  apart  from  his  colleague,  and  in  his  per- 
sonal name,  to  appeal  from  the  judgment  homologating  the  tab- 
leau of  distribution,  filed  by  them  jointly,  so  far  as  it  affects  his 
individual  interest,  still,  it  is  clear,  that  the  circumstance  of  the 
two  syndics  having  collectively  presented  a  petition  of  appeal 
from  the  same  judgment,  which  appeal,  the  Judge  says,  was 
granted,  must  preclude  him  from  obtaining  another  appeal  from 
it,  or  from  any  part  thereof.  Two  appeals  cannot  be  allowed  to 
the  same  person  from  the  same  judgment }  and,  as  it  appears  from 
the  Judge's  answer,  that  the  appeal  subsequently  applied  for  by 
the  applicant  and  his  colleague,  as  syndics,  was  granted  generally, 
and  without  any  limitation  in  its  effect,  we  cannot  see  the  propriety 
of  permitting  any  one  of  them  to  bring  up  the  case  a  second  time 
before  us,  for  the  special  adjustment  of  certain  matters  passed 
upon  in  the  same  judgment,  though  they  be  relative  to  his  in- 
dividual interest.  An  appeal  taken  from  a  final  judgment  can- 
not be  divided,  unless,  perhaps,  when  such  judgment  provides 
for  distinct  interests,  with  regard  to  distinct  parties ;  but  when  a 
party  complains  of  errors  in  a  judgment  in  which  he  is  interest- 
ed, and  from  which  he  wishes  to  appeal,  it  seems  that,  after  the 
appeal  has  been  granted,  he  cannot  be  restricted  in  the  exercise 
of  his  remedy,  and  that,  following  the  course  adopted  in  the  in- 
ferior court,  he  should  have  the  right  of  presenting  his  case  in 
the  same  manner  and  of  pointing  out  to  the  appellate  tribunal 
the  errors  committed  below,  as  well  to  his  individual  prejudice, 
as  to  the  injury  of  those  whom  he  may  represent. 

Rule  discharged. 
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Marie  Louise  Andat,  Caratrix  ad  hoc,  &c.  t?.  Hypolite  Gilly, 
Curator  of  th«  Succession  of  Jean  Baptiste  Lagarde. 

!■  a  suit  for  freedom  iDstitated  against  the  curator  of  a  succeaaion  and  the  tutrix 
of  the  heirs,  judgment  was  rendered  in  favor  of  the  plaintiff,  and  the  tutrix  aloue 
appealed,  without  making  the  curator  a  party :  Held,  that  the  demand  of  the 
petition  was  indivisible,  and  the  judgment  a  joint  one  ;  that  it  cannot  stand  as 
to  the  curator  and  be  reversed  as  to  the  heirs  ;  that  no  appeal  having  been  taken 
by  the  curator  within  the  time  prescribed  by  law,  the  judgment  had  become  final 
as  to  the  succession  ;  that  the  heirs,  being  minora,  could  accept  the  succession 

.  only  with  the  benefit  of  inventory,  and,  as  beneficiary  heirs,  were  entitled  only  to 
the  residue  of  the  estate  after  the  payment  of  the  debts,  (C.  C.  1051 ;)  that  this 
residuary  interest  gave  them  no  authority  to  represent  the  succession,  and  that  their 
separate  appeal  could  not  prevent  the  judgment  from  becoming  final  against  the 
estate  ;  and  that  as  the  succession,  in  consequence  of  the  judgment  having  be- 
come final,  is  concluded  thereby,  the  appellants  are  also  concluded.  Appeal  dis» 
missed. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanan^ J. 

Pepin,  for  the  plainiiflF.  The  appeal  should  be  disniissed  for 
vrant  of  proper  parties,  3  La.  304.  Cox  v.  Rees,  16  La.  109. 
Linch  V.  Brewer,  lb.  247.  Kohn  v.  Wagner,  1  Rob.  276.  Drew 
V.  Atchison,  3  Rob.  140.  Garcia  et  al,  v.  Their  Creditors,  3  Rob. 
436.  Duggan  v.  Lizardi,  5  Rob.  225.  Dumas  v.  Lefebvre,  10 
Rob.  399. 

Canon,  for  the  appellant. 

MoRPHY,  J.  The  petitioner  having  bought  two  young  mu- 
latto girls,  Amelia  and  Oidalyse,  at  a  probate  sale  of  the  succession 
of  the  late  Jean  Baptiste  Lagarde,  caused  herself  to  be  appoint- 
ed curatrix  ad  hoc  to  these  minors,  and  immediately  brought  this 
suit  on  their  behalf,  to  have  them  declared  free.  She  alleges,  in 
substance,  that  the  deceased,  J.  B.  Lagarde,  several  years  ago 
placed  in  her  hands  these  girls,  declaring  to  her  that  they  were 
free,  and  that  they  were  his  natural  children  ;  that  according  to 
his  wishes  she  raised  them  in  the  best  manner  she  could,  and 
acted  towards  them  as  a  mother ;  that,  in  June,  1829,  Lagarde 
purchased  Amelia  with  her  mother,  who  was  a  slave,  for  the 
purpose  of  emancipating  them,  as  he  repeatedly  declared  to  a 
number  of  persons,  and  that  since  this  purchase  he  had^  by 
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levied  on  any  moneys,  rights  or  credits  of  the  defendants,  in  the 
hands  of  G.  B.  Walton,  and  propounded  interrogatories  to  him  pur- 
suant to  ihe  actof  ]  839.  Walton  answered,  thathe  had  in  bis  hands, 
belonging  to  the  society,  the  sum  of  $10(K),  less  the  amount  of 
$49  26,  paid  to  Messrs.  Norman,  Steel  &  Co.,  on  a  judgment 
they  had  against  the  company ;  said  sum  of  $1000,  having  been 
received  by  the  respondent  from  the  State  Treasurer,  on  the  war- 
rant of  the  Governor  of  the  State,  given  in  favor  of  the  defendants, 
under  an  appropriation  made  by  the  legislature,  in  1838,  to  be 
expended  for  the  sole  purpose  of  purchasing  books  for  their  lib- 
rary. The  Second  Municipality  of  New  Orleans  intervened  in 
the  suit,  and  claimed  the  $1000  seized  in  the  hands  of  Walton, 
alleging  that,  in  June,  1837,  the  Council  of  the  Municipality  had 
loaned  to  the  defendants  $1000,  for  the  purpose  of  purchasing 
books  for  their  library,  on  their  agreeing  to  repay  this  loan  out  of 
the  moneys,  that  might  thereafter  be  appropriated  for  their  bene- 
fit, and  on  their  executing  their  promissory  note  for  the  amount,  in 
favor  of  the  interveners.  The  Attorney  General  intervened  also, 
on  behalf  of  the  State.  He  avers,  that  the  $1000,  in  dispute,  justly 
belongs  to  the  State  of  Louisiana,  as  it  has  been  drawn  from  the 
treasury  without  legal  authority  ;  that  the  legislature  appropria- 
ted this  money  for  the  purchase  of  boolts  for  the  Commercial  Lib- 
rary of  New  Orleans,  and  that  the  same  cannot  be  applied  to  any 
other  purpose  ;  that  the  society  has  become  extinct  by  the  non- 
election  of  officers,  and  the  failure  of  the  objects  for  which  it  was 
incorporated  ;  and  that  the  library,  for  which  the  appropriation  was 
made,  had  been  sold  under  execution  for  debt,  before  the  money 
thus  appropriated  was  drawn  from  the  treasury,  &c.  There  was 
a  judgment  below  in  favor  of  the  State,  from  which  the  plaintiff, 
and  the  Municipality  have  appealed. 

It  appears,  that  in  June,  1837,  the  defendants  applied  to,  andobtain  - 
ed  from,  the  Council  of  the  Second  Municipality,  a  loan  of  $1000,  to 
purchase  hooks,  which  they  agreed  to  repay  out  of  an  appropriation 
of  money,  which  they  expected  the  legislature  to  make  in  their  fa* 
vor.  They  gave  their  note  for  the  amount  advanced,  which,  not 
having  been  paid  at  maturity,  was  renewed  in  1838,  for  one  year, 
and  is  now  sued  upon  by  the  intervenors.  The  evidence  shows 
that  the  defendants  gave  the  Municipality  an  order  on  the  State 
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Treasurer,  but  this  order  has  not  been  produced,  nor  is  it  in  any 
way  accounted  for,  or  even  mentioned  in  the  petition  of  interven- 
tion. On  the  7th  of  March,  1S38,  a  law  was  passed,  appropriating 
$1000,  per  annum  J  for  five  years,  for  the  purchase  of  books  for 
the  Commercial  Library  of  New  Orleans,  to  be  drawn  from  the 
treasury  upon  the  warrant  of  the  Governor,  on  the  first  Monday 
of  June,  in  each  year,  and  paid  to  the  secretary  of  the  company. 
In  this  act  it  was  provided,  that  the  members  of  both  branches  of 
the  legislature,  during  the  period  for  which  the  appropriation  was 
made,  should  have  free  access  to  the  library.  It  is  shown,  that 
three  payments  had  been  made  under  this  law,  when  it  was  re- 
pealed on  the  26th  of  March,  1842.  In  June  following,  the  Gover- 
nor gave  his  warrant  in  favor  of  the  secretary  of  the  society,  for 
the  $1000,  in  dispute ;  but  the  amount  was  not  drawn  out  of  the 
treasury  until  the  13th  of  January,  1845,  long  aAer  the  repeal  of 
the  act  authorizing  its  payment.  James  B.  Walton  was  presi- 
dent of  the  society  in  1842,  and  continued  to  act  as  such  until  De- 
cember of  that  year,  when  another  election  appears  to  have  taken 
place ;  but  neither  the  president,  nor  the  board  of  directors,  ever 
entered  upon  the  discharge  of  their  duties.  In  March,  1843,  the 
books  and  other  effects  of  the  defendants  were  sold  on  execution, 
at  the  suit  of  one  of  their  creditors,  and  from  that  period,  the  uses 
and  purposes  for  which  the  corporation  was  created,  seem  to  have 
been  abandoned.  By  some  means  or  other,  the  warrant  issued 
by  the  Governor  got  into  the  possession  of  Norman,  Steel  &  Co., 
who  had  obtained  a  judgment  against  the  Library  Society,  for 
$49  26,  before  one  of  the  city  courts.  James  B.  Walton,  being 
apprized  of  the  fact,  redeemed  the  warrant  by  paying  their  claim, 
and  on  the  13th  of  January,  1845,  received  its  amount  from  the 
State  Treasurer. 

We  can  see  on  the  record,  no  evidence  of  any  transfer  or  assign- 
ment of  the  fund  in  dispute,  to  the  Second  Municipality.  The 
debt  of  the  defendants  to  them,  was  created  before  the  appropria- 
tion was  made  by  the  State.  Their  order  on  the  State  treasury, 
if  any  was  really  given,  can  be  considered  only  as  a  promise,  or 
agreement  on  their  part,  to  repay  the  loan  out  of  the  expected  ap- 
propriation, which  could  be  drawn  only  in  the  manner  pointed 
out  by  law ;  but  should  this  order  be  viewed  as  a  transfer,  or  as- 
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William  T.  Thompson  v,  James  Nicholson  and  others. 

Plaintiff,  who  had  been  appointed  a  port  warden  in  place  of  defendant,  was  enjoined 
from  exercising  the  functions  of  the  office,  on  the  ground  that  his  appointment 
was  illegal.  Pending  the  action,  defendant  discharged  the  duties  and  received 
the  fees  of  the  office.  The  injunction  was  dissolved,  and  plaintiff  declared  to 
have  been  legally  appointed.  Plaintiff  did  not  take  the  oath  required  to  qualify 
him  to  act  as  a  port  warden  till  after  the  dissolution  of  the  injunction.  In  an 
action  on  the  injunction  bond,  for  damages :  Held,  that  plaiutiff  had  no  right  to 
act  as  a  port  warden  until  qualified  by  taking  the  oath  of  office  ;  that  the  injunc- 
tion did  not  restrain  him  from  taking  the  oath  ;  and  that  defendant,  having  a  right 
to  act  until  plaintiff  had  qualified,  no  damages  can  be  recovered  by  the  latter. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanan,  J. 

Larue,  for  the  plaintiflF. 

F.  B-  Conrad,  for  the  appellants.  The  case  of  Nicholson  v. 
Thompson,  (5  Rob.  367,)  only  determined  the  right  of  the  Gov- 
ernor to  make  an  appointment  of  a  port  warden.  That  case  did 
not  settle  the  matter  in  dispute  here.  Civ.  Code,  2266.  Thomp- 
son never  was  legally  qualified  as  a  port  warden — he  had  not 
taken  the  oath  of  office  ;  consequently  he  had  no  right  to  demand 
the  fees  of  office.     Bui  lard  &  Curry's  Dig.  610. 

Roselius,  on  the  same  side. 

Bullard,  J.  This  case  grew  out  of  that  of  Nicholson  et  al, 
V.  Thompson  et  al.  reported  in  6  Robinson,  367,  in  which  we 
decided,  that  the  plaintiflf  was  constitutionally  appointed  one  of 
the  wardens  of  the  port  of  New  Orleans.  That  action  was  com- 
menced by  an  injunction  restraining  the  defendants  from  acting 
as  wardens,  until  the  legality  of  their  appointment  should  be  ju- 
dicially determined.  The  injunction  was  dissolved  by  a  decree 
of  this  court,  and  the  plaintiflF  now  sues  both  principal  and  sure- 
ties on  the  injunction  bond,  &c.  Having  recovered  a  judgment, 
in  the  District  Court,  the  defendants  appealed. 

The  appellants  rely  mainly  upon  the  point,  that,  although  the 
plaintiff  was  constitutionally  appointed  according  to  the  judgment 
of  this  court,  yet  he  never  was  duly  qualified  to  act  as  port  war- 
den by  taking  the  oath  required  by  law,  and,  consequently,  not 
authorized  to  enjoy  the  emoluments  of  the  office ;  and  that  the 
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defendants,  who  were  the  incumbents,  had  a  right  to  continue  in 
the  discharge  of  its  duties.  It  is  not  pretended  that  the  plaintiff 
took  the  oath  of  office  as  required  by  the  constitution  and  laws, 
until  after  the  injunction  was  dissolved  ;  but  it  is  urged  by  his 
counsel,  that  the  Supreme  Court  has  already  decided,  that  he 
was  one  of  the  port  wardens,  which  implies,  as  well  his  qualifi- 
cation to  enter  upon  the  discharge  of  the  duties  of  the  office,  as 
his  legal  appointment.  Of  this  opinion  was  the  District  Court, 
who  decided  that  the  judgment  of  this  court  is  res  judicata  upon 
that  point. 

We  are  of  opinion  that  the  court  erred.  The  only  question 
presented  by  the  pleadings  and  decided  by  us,  was,  the  legality 
of  the  appointment  of  the  plaintiff,  without  a  previous  removal 
from  office  of  the  incumbent  by  an  address  of  the  General  As- 
sembly, as  provided  by  the  constitution.  The  right  of  the  defen- 
dant in  that  case  to  receive  the  fees  of  office  is  expressly  denied 
by  the  plaintiffs,  and  the  defendant  (the  ])resent  plaintiff)  denied 
the  plaintiffs'  cause  of  aclion,and  thai  they  were  entitled  to  the 
remedy  demanded;  and  he  averred,  that  he  had  been  regularly 
and  constitutionally  appointed  one  of  the  port  wardens  of  the 
port  of  New  Orleans,  the  effect  of  which  appointment  had  been, 
to  supersede  the  commissions  held  by  the  petitioners,  and  that 
their  functions  had  ceased.  Thus  the  question  as  to  the  appoint- 
ment alone,  was  made  by  the  pleadings.  None  other  was  discus- 
sed on  the  argument  in  this  court ;  and  the  judgment  pro- 
nounced by  us  settled  none  other.  The  injunction  was  dis- 
solved ;  but  even  after  the  dissolving  of  the  injunction,  the  new 
wardens  had  no  right  to  act  until  duly  qualified  by  taking  the 
oath  of  office.  The  injunction  did  not  restrain  them  from  taking 
the  oath,  but  from  performing  any  of  the  duties  of  the  office; 
until  then,  the  incumbents  had  a  right  to  act,  and  to  enjoy  the 
emoluments  of  office. 

It  follows  from  these  principles,  which  we  think  clear,  that  the 
plaintiff  failed  to  enjoy  the  emoluments  of  his  office,  not  because 
he  was  enjoined  by  the  incumbents,  who,  even  without  such  an 
injunction,  would  have  had  a  right  to  continue  in  the  discharge 
of  its  duties,  but  because  he  was  not  qualified  to  act  by  taking 
the  oath  of  office.    It  is  a  case  of  damnum  absque  injuria. 
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It  is,  thereforei  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  ours  is  for  the  defendants,  with 
costs  in  both  courts. 


Walter  Brashear  v.  Roland  G.  Hazard. 

Where  a  promise  baa  beeu  made,  a  jast  oame  wiU  always  be  preeamed.  It  is  for 
the  party  promiBing  to  exonerate  himself,  by  showing  that  it  was  without  any 
juat  or  legal  cause. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Waits,  J. 

Robinson^  for  the  plaintiflf. 

Hornor  and  Hamner.  for  the  appellant. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment  by 
which  the  plaintiff  has  recovered  the  price  of  a  sugar  mill.  The 
f^icts  of  the  case  are  these :  The  defendant  had  purchased  this 
mill  from  Dufilho,  who  gave  him  cin  order  for  the  delivery  there- 
of. He  afterwards  sold  it  to  the  plaintiff,  and  delivered  him  Du- 
filho's  order.  Two  years  after,  the  defendant,  upon  the  represen- 
tation of  the  plaintiff  that  he  had  lost  or  mislaid  the  original  or- 
der, gave  him  a  second.  At  or  about  the  same  time,  an  agree- 
ment took  place  according  to  which,  as  the  plaintiff  states  in  his 
answers  to  the  defendant's  interrogatories,  he  received  the  second 
order,  on  the  defendant's  representation  that  he  had  ascertained 
where  the  mill  could  be  had ;  and  he  was  to  be  refunded  $260, 
out  of  the  $400,  which  he  had  paid  for  the  mill,  in  case  it  were 
found,  and  the  whole  price,  if  it  was  not.  Plaintiff  further  states 
in  his  answers  to  the  interrogatories  that,  two  or  three  weeks 
after  receiving  the  second  order,  he  went  in  person  to  the  place 
where  the  mill  was  to  be  delivered,  and  was  informed  that  there 
was  no  mill  there,  nor  had  been  for  two  or  three  years ;  and 
that  shortly  after,  and  the  first  time  he  met  with  defendant,  he  no- 
tified the  latter  of  his  inability  to  obtain  possession  of  the  mill. 

It  is  clear,  that  the  delivery  of  the  original  order  was  that  of 
the  mill,  unless  the  plaintiff  was  able  to  show,  that  he  had  failed 
to  obtain  possession,  notwithstanding  the  use  of  proper  diligence. 
The  defendant,  however,  knowing  where  the  mill  could  be  found; 
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was  bound  to  disclose  it,  and  to  aflford  to  the  plaiDtifi*  the  means 
of  obtaining  it.  This  was  endeavored  to  be  efkcted  by  the  de- 
livery of  the  second  order,  accompanied  by  a  promise  to  return 
part  of  the  price  if  the  mill  was  found,  and  the  whole,  if  it  was 
not.  The  plaintiff,  on  receiving  that  order,  made  a  vain  applica- 
tion for  the  mill,  and  gave  timely  notice  of  his  unsuccessful  at- 
tempt All  these  result  from  uncontradicted  answers  to  interro- 
gatories, and  must  be  taken  as  proven. 

The  only  question  which  the  case  presents  is,  whether  the  de- 
fendant, having  been  discharged  of  his  obligation  to  deliver  the 
mill,  by  the  delivery  of  the  original  order,  and  the  subsequent  con- 
duct of  the  plaintiff,  became  liable  to  damages  under  the  second 
agreement,  the  consideration  of  which  is  not  shown.  This  ques- 
tion was  decided  in  the  case  of  Barrow  v.  Cazeaux,  (5  La.  72,) 
in  which  we  held,  under  the  authority  of  Toullier,  that  a  just 
cause  is  always  understood,  unless  the  contrary  be  proved  ;  and 
that,  when  a  promise  is  shown,  it  is  for  the  party  promising  to 
discharge  himself  from  its  effects,  by  showing  that  it  was  made 
without  a  just  and  legal  cause. 

Judgment  affirmed. 


Succession  op  Alexander  Milne — Francois  Feuillas  Dor- 
ville.  Dative  Testamentary  Executor,  Appellant. 

Appeal  from  the  CourtofProbatesofNewOrleans,  Bermvdez^  S. 

Preston^  for  the  petitioner. 

CanoHj  S.  L.  Johnson,  and  Janin,  for  the  appellant. 

MoRPHT,  J.  The  petitioner,  James  McGill,  claims  of  tho 
estate  of  the  late  Alexander  Milne  $1440.  He  alleges  that,  on 
the  6th  of  November,  1840,  F.  F.  Dorville,  the  dative  testamen- 
tary executor  of  the  estate,  authorized  and  employed  him  to 
guard  and  take  care  of  the  extensive  estate  and  possessions  of 
the  deceased,  on  the  margin  of  lake  Ponchartrain,  called  Milne- 
burg.  That  his  duties  consisted  particularly  in  guarding  sev- 
eral hundred  acres  of  woodland  belonging  to  the  estate,  from  the 
depredations  it  was  expased  to  on  account  of  its  proximity  to  the 
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city.  That  he  was  also  employed  to  prevent  the  carrying  away 
of  shells  and  sand  from  the  shores  of  the  lake,  in  front  of  said 
property,  and  to  take  care  of  the  houses  and  buildings  of  the 
estate.  That  he  began  to  render  these  services  on  the  6th  of 
November,  1840,  and  continued  faithfully  to  discharge  them 
until  the  6th  of  November,  1843,  The  petitioner  alleges,  that 
his  services  are  reasonably  worth  $40  per  month,  which,  during 
that  period,  makes  the  sum  of  $1440,  for  which  the  estate  is 
justly  liable  to  him,  &c.  It  appears  that,  on  the  11th  of  Janu- 
ary, 1836.  the  petitioner  purchased  a  lot  from  the  deceaeed  at 
Milneburg,  for  81 100,  payable  three  years  thereafter,  with  legal 
interest,  from  the  14th  of  January,  1839,  which  lot,  on  the  trial 
below,  was  appraised  at  $80,  by  one  of  the  witnesses  ;  that  the 
petitioner,  as  he  alleges,  engaged  his  services  to  the  estate  under 
the  expectation  that  they  would  compensate,  and  go  to  pay,  the 
extravagant  price  at  which  the  lot  had  been  sold  to  him.  When 
he  was  sued  on  his  note  in  the  Parish  Court,  he  pleaded,  as  an 
offset,  his  alleged  services  to  the  estate  ;  but  this  plea  was  reject- 
ed on  an  exception  being  taken  to  the  jurisdiction  of  the  court, 
whereupon  the  present  suit  was  brought  to  liquidate  and  settle 
his  claim  against  the  estate. 

To  show  that  he  had  been  employed  by  the  executor,  the  pe- 
titioner produced  a  paper  signed  by  him  on  the  6th  of  November, 
1840,  wherein  he  is  requested  and  authorized  to  take  care  of  all 
the  property  belonging  to  the  estate  of  Milne,  and  to  prevent  any 
person  from  digging  sand  on  the  same.  A  number  of  witnesses 
have  testified  as  to  the  value  of  the  property  to  be  guarded,  and 
the  services  rendered  by  the  petitioner.  They  state  that  the 
woodland  extended  from  five  to  six  miles  on  the  shore  of  the 
lajce,  and  about  three-quarters  of  a  mile  in  depth,  including  the 
town  of  Milneburg,  and  a  large  tract  of  adjoining  land,  and  that 
along  its  whole  extent,  there  was  a  sand  beach  and  many  shell 
banks,  all  which  property  was  exposed  to  depredation  from  the 
inhabitants  of  Milneburg  and  New  Orleans.  That,  at  various 
times,  the  plaintiff  prevented  a  great  many  persons  from  cutting 
wood,  and  carrying  off  shells  and  sand  from  the  property  of  the 
estate.  That  he  corresponded  from  time  to  time  with  the  execu- 
tor, in  relation  to  the  business,  denouncing  to  him  all  persons 
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who  trespassed  on  the  land,  and  that  he  once  arrested  and  put  in 
jail  one  of  the  trespassers.    The  business  of  guarding  this  pro- 
perty is  represented  by  the  witnesses,  as  a  troublesome  and  even 
a  dangerous  one,  which  involved  the  plaintiflf  in  quarrels,  and, 
on  one  occasion,  his  life  is  said  to  have  been  threatened  by  one 
of  the  persons  who  were  cutting  wood  on  the  land.    One  wit  • 
ness  says,  that  he  would  have  charged  $50  per  month  for  these 
services,  and  would  not  take  one  year  of  the  trouble  plaintiff  had, 
for  a  lot  like  that  he  bought  at  Milneburg.    On  the  other  hand, 
Chalor,  the  clerk  of  the  executor,  the  only  witness  present  at  any 
of  the  interviews  which  took  place  between  the  petitioner  and 
the  executor,  says,  that  there  was  no  agreement  to  pay  anything 
to  McGill ;  that  Dorville  had  no  idea  of  paying  for  his  services  ; 
that  he  was  in  the  habit  of  requesting  all  persons  living  at  the 
lake,  to  inform  him  of  any  trespasses  committed  on  the  lands  of 
the  estate.    That  if  a  written  authorization  was  given  to  McGill, 
it  was  because  he  called  for  it  to  avoid  difficulties  with  persons  who 
might  dispute  his  authority  to  stop  them.    That  as  plaintiff  was 
on  friendly  terms  with  the  executor,  and  had  been  allowed  for 
some  time  the  use  of  a  house  and  garden  at  Milneburg,  and  the 
privilege  of  cutting  wood  for  his  own  use,  the  witness  supposed 
that  his  services  were  given  on  the  footing  of  friendly  offices,  and 
without  any  pecuniary  consideration;  and  that  it  was  only  after 
suit  was  brought  against  him  on  his  note,  that  he,  for  the  first 
time,  set  up  a  claim  for  compensation.    In  relation  to  the  value 
of  McGilPs  services,  this  witness  says,  that  if  a  man  had  been 
employed  to  render  them,  and  had  attended  to  nothing  else,  he 
might  have  been  entitled  to  a  salary  of  about  thirty  dollars  per 
month  ;  but  that  a  person  living  at  Milneburg,  who  should  have 
gone  over  the  land  once  a  month,  and  enjoyed  the  privileges  ac- 
corded to  McGill,  would  not  be  entitled  to  more  than  fifteen  dol- 
lars per  month.   Upon  the  whole  evidence,  and  in  the  absence  of 
any  positive  proof  that  McGill  had  agreed  to  give  his  services 
to  the  estate  gratuitously,  the  Judge  below  allowed  him  the  last 
mentioned  sum.    In  a  case  like  the  present,  depending  entirely 
on  the  testimony  of  witnesses,  and  their  credibility,  we  cannot 
say  that  he  erred. 

Judgment  affirmed. 
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The  State  v.   Asher  M,  Nathan. 
The  Same  v.  The  Same. 

The  act  of  26  March,  1842,  section  9,  imposing  an  annual  tax  of  two  hundred  and 
fifty  dollars  on  money  and  exchange  brokers,  is  not  iDconsistent  with  the  consti- 
tution of  the  Slate,  nor  of  the  United  States. 

Appeal  from  the  District  Court  of  the  First  District,  Bti- 
chanatiy  J. 

Preston,  Attorney  General,  for  the  State. 

Wilde,  for  the  appellant.  The  law  imposing  the  tax  on  bro- 
kers is  unconstitutional. 

First :  Because  Congress  has  the  exclusive  power  to  regulate 
commerce.  The  power  to  regulate,  implies  the  power  to  preserve. 
The  State  cannot  liave  power  to  destroy  or  impair  what  Congress 
has  the  power  to  preserve  and  regulate  ;  therefore,  the  State  can- 
not tax  the  instruments  whereby  Congress  exercises  its  constitu- 
tional powers.  4  Wheat.  428,  432.  An  unlimited  power  to  tax, 
is  a  power  to  destroy.  lb.  428,  432.  Exchange  is  a  necessary 
instrument  of  commerce.  4  Wheat.  147.  13  Peters,  631,  648, 
563,  606.  The  mind  cannot  conceive  the  possibility  of  carrying 
on  commerce  in  the  present  state  of  the  world,  without  bills  of 
exchange.  To  tax  bills  of  exchange,  therefore,  is  to  tax  com- 
merce ;  and  to  tax  the  seller  of  bills,  is  to  tax  the  bills  themselves. 
There  is  no  difference  between  taxing  the  article,  and  taxing  the 
faculty  to  sell  it.  4  Wheat.  399.  12  Wheat.  444.  All  useful 
regulation  does  not  consist  in  restraint  or  taxation.  That  which 
Congress,  in  the  execution  of  their  constitutional  power,  think  pro- 
per to  leave /rce,  is  as  much  regulated  by  them,  as  that  which 
they  restrain  or  tax.  9  Wheat.  18.  Were  it  not  so,  it  would 
not  bean  exercise  of  the  power  to  lay  duties,  when  certain  goods 
are  allowed  to  be  imported  duty  free.  Could  the  State  tax  the 
introduction  of  such  goods  ?  Where  there  is  a  repugnancy  between 
the  Stale  power  to  tax,  and  the  federal  power  to  preserve,  regu- 
late and  leave  free,  the  State  power  must  give  way.  If  the  State 
can  tax  in  such  a  case,  Congress  is  not  supreme.  4  Wheat.  429, 
432,  433.    What  sort  of  concurrent  powers  are  those  which  can- 
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not  exist  together?  9  Wheat.  15.  Congress  has  no  power  of 
revoking  state  laws  as  a  distinct  and  substantive  power.  Over 
those  subjects  which  are  within  its  power^  its  legislation  is  su- 
preme, and  necessarily  overrules  all  inconsistent  or  repugnant 
state  legislation.  9  Wheat.  30.  Its  exclusive  power  to  regulate 
commerce  carries  with  it  the  power  to  regulate  exchange,  as  an 
indispensible  instrument  of  commerce,  and  the  power  being  ex- 
clusive, a  concurrent  power  in  the  State  is  a  contradiction. 

"  (commerce  in  its  simplest  signification,  means  an  exchange  of 
gooods;  but  in  the  advancement  of  society,  labor,  transportation, 
intelligence,  care,  and  various  mediums  of  exchange,  become  com- 
modities, and  enter  into  commerce :  the  subject,  the  vehicle,  the 
agent,  and  their  various  operations,  become  the  objects  of  com- 
mercial regulation."    9  Wheat.  229,  230. 

Congress  no  doubt  has  full  power  over  foreign  bills  of  ex- 
change, even  to  regulate,  and  render  uniform  throughout  the 
Union,  the  damages  upon  them  when  they  return  under  protest ; 
and  it  has  been  proposed  to  exercise  it. 

The  State,  therefore,  cannot  tax,  and  by  taxation  exclude,  that 
which  Congress  has  the  power  to  regulate  and  maintain, — one  of 
the  essential  instruments  of  commerce,  one  just  as  necessary  as 
ships  or  steamers. 

Secondly :  The  law  is  in  conflict  with  the  exclusive  power  of 
Congress,  to  regulate  the  value  of  money. 

Josephs  and  H,  H.  Strawbridge^  on  the  same  side. 

Martin,  J.  These  are  two  consolidated  cases,  in  which  the 
Stale  has  recovered  a  tax  imposed  by  the  legislature,  in  the  year 
1842,  upon  money  and  exchange  brokers.  The  only  question 
submitted  to  our  consideration,  is  the  constitutionality  of  the  tax. 
We  have  been  favored  with  a  very  long  and  printed  brief,  in 
which  the  unconstitutionality  is  sought  to  be  established,  on  the 
ground,  that  the  power  of  unequal  and  partial  taxation  was  never 
delegated  to  the  legislature,  and  that  this  tax  is  contrary  to  the 
provisions  of  the  constitution  of  the  United  States,  it  being  a  tax 
on  commerce,  which  Congress  alone  has  the  power  to  regulate. 

It  does  not  appear  to  us  that  the  District  Court  erred.  The 
general  assembly  of  this  State  is  vested  with  all  the  legislative 
{lowers,  even  including  that  of  unequal  and  partial  taxation,  al- 
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though  the  State  constitution  does  not  grant  it  in  express  terms. 
Its  attributes  differ  in  this  respect  from  those  of  Congress,  which 
are  limited  to  those  actually  granted.  The  tax  under  considera- 
tion is  not  more  a  tax  on  commerce,  than  that  on  stores  and 
warehouses,  &c. 

Judgment  affirmed. 


Succession  op  Alice  Packwood — Samuel  Packwood,  Exe- 
cutor, Appellant. 

Stock  in  a  bank  here  secured  on  real  estate,  acquired  before  the  removal  of  the 
spouses  from  this  State,  havingr  the  same  aitu8  with  the  immoveable  on  which  it 
is  a  charge,  and  being  transferrable  only  on  the  books  of  the  bank  situated  here, 
whether  considered  as  a  moveable  according  to  art.  466  of  the  Civil  Code,  or  an 
immoveable  under  art.  463,  forms  part  of  the  community  property. 

Where  a  husband  and  wife,  married  in  another  State,  remove  into  this,  the  laws 
establishing  and  regulating  the  matrimonial  community  of  gains  will  operate  upon 
the  property  acquired  during  their  residence  here :  and  where  they  subsequently 
remove  from  this  State,  its  laws  will  cease  to  operate  upon  property  afterwards 
acquired  here,  such  acquisitions  becoming  the  property  of  the  party  to  whom  they 
may  belong  according  to  the  law  of  the  new  domicil  of  the  spouses. 

The  executor  of  the  will  of  one  who  was  domiciliated  and  died  in  another  State, 
deriving  his  powers  from  a  Probate  Court  of  this  State,  administers  only  on  the 
property  of  the  deceased  situated  here  ;  and  that  part  of  the  estate  of  the  de- 
ceased only,  is  under  the  control  of  the  courts  of  this  State. 

The  removal  of  the  husband  and  wife  into  another  State,  does  not  vest  in  either 
spouse  any  distinct  or  separate  title  to  one  individual  half  of  the  community  pro- 
perty previously  acquired  here.  So  long  as  the  marriage  continues,  the  husband 
retains  his  power  over  the  property  of  the  community ;  he  has  a  right  to  enjoy  its 
fruits  ;  it  is  liable  for  his  debts  contracted  after,  as  well  as  before  the  change  of 
domicil ;  and  he  may  sell  it,  if  the  sale  be  not  fraudulent.  On  the  death  of  the 
wife,  one  half  of  the  property  still  in  existence,  acquired  during  the  residence 
of  the  spouses  here,  will  vest  in  the  heirs  of  the  wife,  subject  to  the  payment  of 
the  debts  contracted  by  the  husband  during  the  marriage. 

The  property  found  at  the  dissolution  of  the  marriage,  constitutes  the  body  of  ae- 
qvests  and  gains. 

To  annul  a  sale  of  community  property  made  by  a  husband,  it  is  not  enough, 
under  art.  2273  of  the  Civil  Code,  to  show  that  it  was  simulated ;  it  must  be 
proved  to  have  been  fraudulently  made,  with  a  view  to  injure  the  wife. 

A  husband  and  wife,  between  whom  a  community  of  aequetta  existed  in  this  State, 
having  acquired  a  plantation  which  formed  part  of  the  community  property, 
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tabwqueDtly  removed  into  a  State  where  the  common  law  prevails.  After  their 
removal,  the  husband  and  wife  sold  the  plantation.  AAer  the  death  of  the  wife, 
the  husband  and  the  purchaser  cancelled  the  sale  ;  the  notes  given  for  the  price 
were  returned  to  the  purchaser,  and  the  plantation  re-conveyed  to  the  husband. 
The  husband  having  qualified  in  this  State  as  executor  of  his  wife,  on  an  oppo- 
sition to  an  account  filed  by  him,  made  by  the  heirs  of  the  wife,  claiming  that 
the  retrocession  should  euure  to  the  benefit  of  the  community,  or  that  the  hus- 
band should  account  to  the  heirs  of  the  wife  for  one-half  of  the  price :  Held,  that 
on  the  retrocession,  the  title  vested  in  the  husband  alone  ;  and  that  if  the  wife 
had  any  interest  in  the  notes,  the  executor  is  not  hound  to  account  for  it  here, 
as  both  spouses  lived  in  another  State  at  the  time,  and  the  fund  does  not  belong 
to  the  community. 
Where  real  estate  belonging  to  a  community  existing  between  a  husband  and  wife, 
is  sold  by  the  husband,  and  the  spouses  afterwords  remove  from  this  State,  and 
the  wife  dies  out  of  this  State,  the  husband  will  not  be  accountable  here  for  the 
price,  if  not  existing  here  at  the  death  of  the  wife.  Per  Curiam :  The  husband 
is  no  more  accountable  for  that  transaction  than  for  the  price  of  any  other  pro- 
perty sold  by  him  before  the  dissolution  of  the  community. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Ber- 
mudeZj  J. 

Samuel  Packwood,  and  his  late  wife,  Alice,  were  married  in  the 
state  of  Connecticut,  about  1796  or  1797.  In  1804,  they  removed 
to  this  State,  where  they  acquired  considerable  property  in  plan- 
tations, slaves,  lots  and  houses  in  the  city  of  New  Orleans,  &c. 
In  1836.  they  removed  to  the  city  of  New  York,  where  they  re- 
sided until  the  death  of  the  wife,  in  1840.  The  husband  still  re- 
sides there.  Previously  to  their  removal  from  this  State,  they 
sold,  in  February,  1836,  one  undivided  half  of  a  plantation,  and 
certain  slaves,  in  the  parish  of  Plaqueraine,  to  their  son,  Theo- 
dore J.  Packwood.  On  the  23d  of  May,  1840,  Samuel  Pack- 
wood  and  his  wife  sold  the  other  half  of  the  plantation  and 
slaves  to  one  Stewart,  for  the  sum  of  $100,000,  payable  at  one, 
two,  three,  four,  five,  and  six  years,  for  which  the  notes  of  the 
purchaser  were  taken,  reserving  a  mortgage  to  secure  their  pay- 
ment. The  sale  and  mortgage  were  recorded  in  the  parish  of 
Plaquemine  on  the  12th  of  November,  1840.  On  the  27th  of 
July,  1840,  Mrs.  Packwood  died  in  New  York,  having  appointed 
her  husband  executor  of  her  will,  and  he  qualified  as  such  in  the 
Court  of  Probates  of  New  Orleans,  in  December,  1841.  On  the 
27th  of  July,  1843,  Stewart,  in  consideration  of  one  dollar,  and 
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the  return  of  his  notes  given  for  the  price,  conveyed  the  portion 
of  the  plantation  and  slaves  purchased  by  him  to  Samuel  Pack- 
wood.  The  statutes  and  reports  were  admitted  as  evidence  of  the 
law  of  New  York. 

The  executor  having  prayed  for  the  homologation  of  an  ac- 
count presented  by  him,  Eliza  Hearn  Dorsey  and  Frances 
Holly  Nevil,  two  of  the  heirs  of  Mrs.  Pack  wood,  opposed  the  ho- 
mologation. They  allege,  that  the  executor  has  not  accounted 
for  the  undivided  half  of  the  plantation  and  slaves  pretended  to 
have  been  sold  to  Stewart.  They  allege,  that  the  sale  was  simu- 
lated, and  made  with  the  view  of  depriving  them  of  their  rights 
to  said  property.  They  aver,  that  the  property  has  been  since 
retroceded  to  Packwood ;  that  such  rescission  or  retrocession  must 
enure  to  the  benefit  of  the  community  existing  between  Pack- 
wood  and  wife,  or  to  the  benefit  of  the  heirs  of  the  wife,  even 
though  it  should  be  held  that  the  original  sale  was  a  valid  one. 
And  though  the  sale  should  be  maintained,  and  the  retrocession 
declared  not  to  enure  to  the  benefit  of  the  opponents,  they 
allege  that  the  executor  will  still  be  bound  to  account  for  the 
price.  They  pray,  that  the  executor  may  also  be  ordered  to  ac- 
count for  the  crops  made  on  said  plantation  during  the  years 
1840,  1841,  1842,  and  1843. 

The  account  was  also  opposed  on  the  ground,  that  the  executor 
has  neither  charged  himself  with,  nor  in  any  manner  accounted 
for,  a  sum  of  $90,000,  the  price  of  the  one-half  of  the  plantation 
and  slaves  sold  to  T.  J.  Packwood.  The  opposition  alleges,  that 
this  amount  has  been  received  by  the  executor  since  his  appoint- 
ment, or  is  still  due  by  the  purchaser,  and  that  it  forms  a  part  of 
the  community  property.  The  homologation  was  further  op- 
posed on  the  ground,  that  the  executor  had  not  accounted  forcer- 
tain  shares  of  Union  Bank  stock.  The  commission  paid  to  an 
agent  for  the  collection  of  rents,  was  also  objected  to. 

The  court  of  the  first  instance,  declared  the  sale  to  Stewart  to 
have  been  simulated,  and  the  property  to  belong  to  the  commu- 
nity ;  the  executor  was  ordered  to  account  for  the  crops  made  on 
the  portion  so  sold  during  the  years  1840,  1841,  1842,  and  1843; 
the  bank  stock  was  held  to  belong  to  the  community  ;  and  the 


DECEMBER,  1845.  337 


SQcceoiion  of  Pack  wood. 


claim  for  commissions,  paid  for  the  collection  of  rents,  rejected. 
From  this  judgment  the  executor  appealed. 

Lockeit  and  MicoUy  for  the  appellant.  The  principal  ground 
of  opposition  rests,  First,  upon  a  charge  of  fraud  and  simula- 
tion in  a  sale  made  by  Packwood  and  wife  to  D.  Stewart.  Se- 
cond, upon  the  assumption  that  if  the  sale  was  valid,  the  execu- 
tor is  bound  to  account  for  the  price  received  for  the  property  as 
assets  of  the  succession. 

1st.  As  to  the  alleged  fraud  :  The  opponents  are  the  children 
of  the  «»xecutor,  upon  whom  their  opposition  charges  the  fraud. 
The  i&.v  will  not  permit  such  a  charge  to  be  made  in  court  by 
children  against  their  parents.  Civ.  Code,  art.  233.  Caldwell  v. 
Hennen^  3  Robinson,  20.  The  opposition  is  in  effect  an  action, 
by  the  opponents  against  the  executor,  which  they  hope  to  bring 
under  the  provisions  of  article  2373  of  the  Civil  Code.  That  arti- 
cle gives  to  the  wife  an  action  against  the  heirs  of  the  husband. 
It  does  not  give  to  the  heirs  of  the  wife,  an  action  against  the 
husband  himself.  The  wife  herself  could  never  sue  the  husband 
under  pretence  of  fraud  in  disposina:  of  the  community  property. 
Tourne  v.  His  Creditors^  6  La.  463.  If  her  heirs  could  bring 
such  a  suit,  they  would  have  greater  rights  than  the  author  from 
whom  the  rights  were  derived.  The  action  of  the  wife  descends 
to  her  heirs ;  consequently  her  heirs  may  sue  the  heirs  of  the  hus- 
band, but  not  the  husband  himself.  If  the  law  meant  to  give  a 
right  of  action  against  the  husband  himself,  it  would  have  been  so 
expressed.  We  must  conclude  that  the  language  was  not  care- 
lessly adopted,  and  that  the  law  intends  that  the  husband  shall 
never  be  subjected  to  such  a  charge  in  reference  to  the  community 
property.  Smallwood  v.  Prati,  3  Rob.  132.  The  clause  of  art. 
2375,  which  permits  this  action,  is  not  found  in  the  Napoleon  Code. 
Code  Nap.  1421,  1422.  It  is  borrowed  from  the  Spanish  law. 
Code  of  180S,  p.  336,  art.  66.  Dixon  v.  Dixon,  4  La.  192.  The 
Spanish  law  would  not  permit  such  an  action  against  the  hus- 
band. It  had  too  high  a  regard  to  the  peace  of  families.  It  took 
too  great  pains  to  inculcate  respect  from  children  towards  their 
parents,  to  permit  a  suit  for  fraudulent  alienation  of  property, 
which  the  father  himself  may  have  acquired  by  his  own  in- 
dustry. 

The  record  contains  no  proof  that  any  fraud  was  committed. 

With  regard  to  the  sale  to  Stewart,  we  simply  learn  that  it  was 
made,  without  any  circumstance  being  shown  to  cast  suspicion 
upon  its  fairness.  Fraud  is  never  presumed ;  much  less  can  it 
be  so,  under  article  2373,  which  requires  the  wife  alleging  the 
fraud  satisfactorily  to  prove  it.  As  to  the  re-sale  by  Stewart  to 
Packwood,  it  is  abundantly  accounted  for.  Stewart  had  fallen 
in  arrears  in  his  payments.     He  had  got  into  a  serious  contro- 
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versy  with  T.  J.  Packwood,  who  refused  to  continue  as  manager 
on  joint  account,  and  had  sued  for  a  partition.  Packwood  him- 
seli  had  sued  Stewart  for  the  arrears  due.  Here  is  abundant 
reason  to  show  why  Stewart  should  wish  to  sell,  and  Packwood 
to  buy,  without  any  suspicion  of  fraud  being  thrown  upon  the 
original  sale. 

2d.  '1  he  sale  being  valid,  is  the  executor  obliged  to  include  the 
price  as  part  of  the  community?  As  the  same  question  arises 
under  the  third  ground  of  opposition,  we  will  consider  them 
both  together.  Both  sales  being  made  in  the  lifetime  of  Mrs. 
Packwood,  and  with  her  concurrence,  stand  upon  the  same  prin- 
ciple. Of  course  the  heirs  can  claim  no  property  except  that 
which  belonged  to  the  community  at  the  moment  of  its  dissolu- 
tion. Any  part  of  the  price  of  this  property  previously  paid,  no 
longer  remained  a  debt  due  to  the  community.  The  part  of 
the  price  unpaid,  at  the  death  of  their  testator,  is,  therefore,  the 
true  subject  of  controversy.  The  parties  were  then  and  be- 
fore residents  of  Kew  York.  The  credit,  or  right  of  action 
to  recover  the  price  of  property,  has  no  physical  or  visible 
place.  It  is  an  incorporeal  right,  and  must  be  considered  as 
existing  at  the  place  at  which  the  law  gives  it.  Civ.  Code,  art. 
466.  Story's  Confl.  of  Laws,  §  362.  Bonveau  v.  Poydras^ 
2  Rob.  15,  16.  Stetson  v.  Guriiey,  17  La.  166.  Longhottom^s 
Executors  v.  Babcock,  9  La.  44.  Hooke  v.  Hooke,  14  La.  27. 
The  place,  or  situs  which  the  law  assigns  to  moveables  general- 
ly, and  especially  to  credits,  is  the  domicil  of  the  owner-  Story, 
§  362.  Consequently  these  credits  must  be  regarded  as  existing 
in  New  York,  and  net  in  Louisiana.  They  must  consequently 
be  administered  and  distributed  there,  not  here.  This  is  the  lan- 
guage of  international  law.  J  H.  Blackstone,  131,  132.  Harvey 
V.  Richards,  I  Mason,  411.  3  Pick.  128.  2  Kent,  344.  Foelix, 
p.  62,  quoting  a  great  number  of  civil  law  writers.  Livermore, 
p.  128,  §  212.  Story's  Confl.  of  Laws,  §  146,  159,  171, 177, 178, 
184.  This  court  has  never  adopted  the  opposite  opinion.  In  the 
cases  of  Saul  v.  His  Creditors,  Cole  v.  Cole,  and  Gale  v.  Davis^ 
the  insolvtnt  or  intestate  resided  in  Louisiana;  consequently 
there  was  no  law  of  distribution  to  govern  save  that  of  Louisiana. 
The  question  in  those  cases  was,  whether  certain  property  ac- 
quired while  the  parties  lived  in  Louisiana,  was  community  pro- 
perly. The  principle  that  the  law  of  the  owner's  domicil  governs 
as  to  all  rights  of  heirs  so  far  as  moveables  and  credits  are  con- 
cerned, has  been  repeatedly  recognized.  This  court  has  said, 
that  the  laws  of  Louisiana  govern  only  properly  found  here. 
Cole's  Wife  v.  His  Heirs,  7  Mart.  N.  S.  51.  Saul  v.  His  Credi- 
tors, 5  Mart.  N.  S.  609.  That  moveables  here,  belonging  to 
foreign  owners,  must  follow  the  law  of  the  owner's  domicil. — 
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See  Day  and  Wife  v.  Thibodeaux,  5  Mart.  N  S.  48.  Gravillon 
V.  Richards,  13  La.  298.  Gamier  v.  Poydras,  13  La.  177. 
Succession  of  Marye,  2  Rob.  43S.  Succession  of  Robert,  2 
Rob.  436.     Succession  of  Packwood,  9  Rob.  438. 

The  credits  or  debts  due  by  Stewart  and  T.  J.  Packvvood  at  the 
date  of  Mrs.  Pack  wood's  death,  being  in  contemplation  of  law  in 
New  York,  do  not  come  within  the  operation  of  the  community 
laws  of  Louisiana.  Whatever  rights  the  laws  of  New  York  give 
to  the  wife,  or  her  heirs,  must  bs  demanded  and  enforced  there. 
The  courts  of  New  York  will  fully  protect  the  rights  of  the  op- 
ponents, and  it  is  not  necessary  for  the  courts  of  Louisiana  to 
decide  upon  any  thing  save  the  distribution  of  the  estate  admin- 
istered here.  2  Story's  Equity,  ^  457,  241.  3  Meri vale's  Cli. 
Rep.  67.     Bourcier  v.  Lanusse,  3  Mart.  684. 

A.  Hennen,  on  the  sam^  side.  The  rights  in  the  community 
of  property  between  S.  Packwood  and  wife,  must  be  determined 
according  to  the  laws  in  force,  when  they  removed  from  Connec- 
ticut to  Louisiana ;  that  is,  the  Spanish  law,  as  then  in  force,  prior  to 
the  Civil  Code  of  1803.  Dixon  v.  Dixon,  4  La.  18S.  By  the 
Spanish  law,  the  wife  could  sell  to  her  husband,  and  renounce, 
before,  during,  and  after  the  dissolution  of  the  marriage,  her  g-a- 
nanciales,  or  rights  in  the  community  property.  V Abbess  Heirs  v. 
Abat,  2  La.  553.  Husband  and  wife  may  change  their  domi- 
cil,  for  the  purpose  of  making  a  valid  donation,  inter  vivos,  to  each 
other.  Pothier,  Donations  entre  Mari  et  Femme,  Nos.  18,  22. 
And  such  donations  are  not  a  fraud  on  the  law.  lb.  Dona- 
tions of  the  community  property,  may  be  made  by  the  husband 
in  many  ways,  during  the  marriage,  so  as  not  to  be  considered 
fraudulent  against  the  rights  of  the  wife.  Pothier,  Communaute, 
Nos.  480, 483, 487,  483.  Gomez,  Lawof  Toro,  50,  No.  73.  1  De- 
nisart,  621,  *•  Conquests." 

The  Spanish  law  is  diametrically  opposite  to  the  French  law, 
with  respect  to  the  effect  of  the  domicil  on  the  marriage  contract. 
By  the  French  law,thedomicil  governed  as  to  the  future  acquisi- 
tions of  the  married  couple,  wherever  made,  or  wherever  they 
might  remove.  On  the  contrary,  the  situation  of  the  property 
controlled  its  character,  whether  community  or  not,  according  to 
the  Spanish  law.  This  was  the  ground  of  the  decision  in  the 
case  of  Saul  v.  His  Creditors,  (5  Mart.  N.  S.  569,)  in  confor- 
mity with  anterior  decisions  of  this  court,  and  in  perfect  concert 
with  the  Spanish  jurists.  If  the  principles  of  the  French  juris- 
prudence should  be  applied  to  this  cause,  as  contended  for  by  the 
counsel  of  the  heirs,  no  community  would  exist,  and  nothing 
could  be  granted  to  them.  The  community  is  unknown  to  the 
laws  of  Connecticut,  where  S.  Packwood  was  married.    The  ar- 
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giiment  of  the  counsel  of  the  heirs  is  then  suicidal.    See  1 
Burge,  619,  620.     1  Froland,  314. 

There  is  nothing  in  the  laws  of  Spain  which  prevents  the  bus- 
band  from  seUing  the  community  property,  without  the  consent 
or  approbation  ot  the  wife.  1  Febrero,  239,  No.  10.  He  could 
convert  it  into  money  fairly,  and  remove  with  it  into  any  other 
country,  just  as  he  could  change  his  domicil.  3  Merivale's  Rep. 
67.    2  Froland,  1401.     Foelix,  §  67. 

Mrs.  Packwood  removed  voluntarily  with  her  husband,  from 
Louisiana  to  New  York,  and  could  change  the  law  respecting  the 
community,  just  as  she  did  by  removing  from  Connecticut  to 
Louisiana,  and  forming  the  community  in  the  latter  state.  2 
Poullain  Du  Pare,  3,  4,  No.  2.  Mrs.  Packwood  voluntarily 
signed  the  bill  of  sale  of  the  property  in  Louisiana,  and  thereby  pre- 
cluded her  heirs  from  contending  that  such  sale  was  a  fraud  on 
their  rights. 

Mrs.  Packwood  having  died  in  New  York,  her  domicil,  all  the 
moveable  property  belongingto  her  estate,  must  be  administered  and 
distributed  according  to  the  laws  of  that  state.  No  account  can 
be  here  required  of  the  testamentary  executor,  of  the  money  which 
came  into  his  hands  in  the  state  of  New  York.  See  Foelix,  on 
International  Law,  §  37,  who  quotes  thirty  different  writers  in  sup- 
port of  his  propositions.  To  them  it  would  be  easy  to  add  thirty 
more.  Among  the  most  striking,  see  Casaregis,  4  vol.  p.  45, 
Nos.  63-66,  Chopin,  on  the  Customs  of  Paris,  liv.  1,  tit.  1.  No. 
31.  2  Froland,  V-494.  I  BuUenois,  340.  2  Kent's  Com.  428, 
432.     Matienzo,  256,  No.  30. 

The  community  of  acfi/e^^s  and  gains,  was  unknown  to  the 
Roman  law ;  and  though  common  to  all  the  continental  nations 
of  Europe,  the  laws  of  Spain  introduced  many  provisions  difier- 
ing  from  those  of  France  and  other  nations.  See  4th  Febrero, 
212,  chap.  4,  §  1,  No.  1.  1  Tapia,  96,  No.  2.  Law  of  Estilo,  No. 
203.  5  Theatro  de  Legislacion,  181.  Fuero  Juzgo,  lib.  4,  tit. 
2, 1.  17.  Fuero  Real,  lib.  3,  tit.  3, 1.  3.  Novissin  a  Recop.  lib. 
10,  tit.  4, 1.  3.  Consequently  by  the  laws  of  Spain  only,  and  by 
her  juridical  writers,  must  this  case  be  decided.  I'hese  writers 
and  laws,  as  above  quoted,  decide  the  question  in  favor  of  S.  Pack- 
wood.  See  Gomez,  on  the  Laws  of  Toro,  60  and  50,  No.  67- 
Matienzo,  p.  254,  No.  60.  Partidas,  lib.  4,  tit.  11. 1.  5.  Pan- 
dectii,  lib.  24,  tit.  1, 1.  5,  ^  13.  1  Asso  y  Manuel,  96,  lib.  1.  tit.  7. 
Cervantes,  on  the  Laws  of  Toro,  p.  123,  No.  80. 

There  is  no  evidence  to  support  the  allegation  of  fraud  a^^ainst 
S.  Packwood.  The  allegation  of  fraud,  and  the  proof  of  it,  cannot 
be  admitted  against  the  plaintiff.  The  law  forbids  the  children  to 
make  the  allegation  against  the  father.  Partidas,  lib.  3,  tit.  2, 1. 3. 
Pandects,  lib.  5^  tit.  J,  I.  4. 
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It  abundantly  appears,  that  the  sale  of  the  property  in  Louisi- 
ana by  S.  Pack  wood,  and  the  removal  of  the  proceeds  to  New 
York,  were  legal  and  just;  and  the  heirs  of  Mrs.  Pack  wood  have 
no  right  of  action  against  their  father. 

Wilde^  for  the  opponents.  The  sale  from  Packwood  to  Stew- 
art was  simulated,  and  being  contrary  to  public  policy  and  a  vio- 
lation of  positive  law,  it  is  absolutely  void.  Civ.  Code,  art.  2373. 
Such  was  the  Spanish,  French  and  Roman  law.  Recopil.  law 
6,  tit.  9,  book  5.  Nuov.  Recop.  law  5,  tit.  4,  book  10.  Pebrero 
Capitulo  1,  22,  No.  24,  vol.  1,  p.  201,  ed.  Madrid,  1783.  1 
Tonllier,  391,  394.  2  lb.  464.  Pothier,  Coramunaute,  Nos.  471, 
472.  Code  Nap.  arts.  1422,  1423.  Mackeldey,  Dr.  Rom.  §  359, 
(n.  12,)  502.  Zach.  Dr.  Franc,  vol.  3.  p.  443,  n.  4.  lb.  p.  437, 
448,  517.  Tourne  v.  Tourne,  9  La.  450.  Smallwood  v.  Fratl, 
3  Rob  133.    3  Partidas,  tit.  7,  law  15. 

Packwood  and  his  wife  having  removed  into  this  State,  and  ac- 
quired property  here,  their  rights  are  precisely  the  same  as  if  ihey 
had  married  in  Louisiana,  making  previously  a  marriage  set- 
tlement  in  which  they  expressly  agreed  to  be  governed  by  the 
regime  of  legal  community.  Bryan  v.  Moore,  11  Mart.  26. 
Saul  Y.  Creditors,  6  lb.  N.  S.  568.  TournS  v.  Tourne,9  Rob. 
453.  Rowley  v.  Rowley,  19  La.  538.  Dixon  v.  Dixon,  4  La. 
190,  191.  Murphy  v.  Murphy,  5  Mart.  83.  Cole's  Widow  v. 
His  Eafr,  7  lb.  N.  S.  42.  According  to  these  authorities  it  is  the 
law  of  the  State,  in  which  the  parties  were  actually  domiciled 
when  the  property  was  acquired,  that  determines  whether  there 
shall  be  a  community  or  not :  and  when  such  community  arises, 
as  a  legal  incident,  it  has  the  effect  of  an  actual  contract  as  to 
all  acquisitions  within  that  state.  Among  the  continental  au- 
thors who  sustain  the  doctrine  of  a  tacit  contract  in  such  cases 
having  all  the  effect  of  an  actual  m,arriage  settlement,  are  Du- 
moulin,  Bouhier,  Hertius,  Pothier,  Merlin,  and  other  authorities 
quoted  in  Story's  Conflict  of  Laws,  §  146  to  157. 

"  La  loi  n* impose  pas  auxfuturs  epotuc  V  obligation  de  regler 
leurs  conventions  matrimoniales  par  un  central  de  mariage. 
En  Pabsence  d!un  pareil  contrat,  les  epoux  sent  cerises  avoir 
voulu  adopter  comme  regies  de  leurs  int^rets  pecuniers  les  dis' 
positions  du  code  star  le  regime  de  la  communaute  legale ;  et 
les  droits  que  ce  regime  attribue  a  chacun  d'eux  leur  sont  ac- 
quis (tune  maniere  aussi  irrevocable  que  ^ils  les  avaient  etablis 
par  une  convention  expresse.  Zach.  Dr.  Fr.  tom.  3,  p.  393,  ed. 
Strasb.  1839,  liv.  1, 2clpartie,  §601.  Lorsque  les  eponx  ne  re- 
glenip€Lspar  des  stipulations  formelles,  leurs  conventions  ma- 
trimonicUeSj  les  dispositions  legates  en  vigour  a  Pepoque  ou  le 
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mariage  est  celebre,  forme nt  a  leur  €gard  un  veritable  contrai 
fonde  sur  leur  volonle  pr^sum€e  [cpr.  art.  1387.  et  §33.]  et  les 
droits  qui  en  d^ctmlent  soiit  tout  aussi  irrivocables  que  s*ils 
avaient  ete  espressiment  stipules.'^  Znch.  Dr.  Fr.  Ititrod.  §30. 
torn.  1,  p.  53,  (n.  6,)  quoting  Sir.  Reg.  xiv.  1,  132,  Sir.  xxxiii.  2. 
298.  lb.  489,  and  other  authorities.  The  only  difference  be- 
tiveen  the  jurists  of  France  and  Holland,  and  the  courts  of  Loui- 
siana on  these  points  is,  that  the  former  hold  that  the  implied  or 
tacit  contract,  establishing  a  community,  follows  the  parlies 
wherever  they  go  and  regulates  even  their  acquisitions  in  every 
new  domicii ;  while  the  latter  maintain,  that  the  tacit  agreement 
is  to  be  rej^arded,  as  extending  only  to  their  acquisitions  in  the 
country  where  the  community  of  property  prevails,  and  that  upon 
a  change  of  domicii,  to  a  country  where  it  does  not  exist,  all  fu- 
ture acquisitions  are  regulated  by  the  law  of  the  new  domicii. 
This  is  clearly  stated  in  Saul  v.  His  Creditors^  and  is  shown  to  be 
the  law  of  Spain,  in  force  here  before  the  Codes. 

The  almost  universal  concurrence  of  opinion,  on  the  continu- 
ance of  the  community,  is  concisely  stated  by  Burge  :  "  Accord- 
ing to  the  general  doctrine  of  jurists,  the  property  of  the  liusband 
and  wife,  whether  it  be  acquired  before  or  after  the  change  of 
of  domicii,  continues  subject  to  the  law  of  community,  notwith- 
standing they  have  removed  to  another  country  where  that  law 
does  not  exist.  The  change  of  the  domicU  neither  divests  them 
of  any  right  which  they  had  acquired  under  the  law  of  their  ma- 
trimonial domicii,  not  confers  on  them  any  right  which  they 
could  not  acquire  under  that  law."  "  If  the  law  of  commu- 
nity existed  in  their  matrimonial  domicii,  they  will  not  cease  to 
be  in  community  although  they  should  have  acquired  another 
domicii  in  a  country  where  no  law  of  community  was  established ; 
and,  on  the  other  hand,  if  there  was  no  law  of  community  in 
their  matrimonial  domicii  they  will  not  become  subject  to  the 
law  of  community,  because  they  have  taken  up  their  domicii  in 
a  country  where  that  law  does  exist."  "  The  concurrence,"  he 
continues,  "of  jurists  is  so  general  in  this  doctrine,  that  there 
are  few  who  have  dissented  from  it,"  and  he  quotes  a  host  of  au- 
thorities at  p.  619,  620.  1  vol.  "  In  the  opinion  of  the  greater 
number  of  jurists,  not  only  the  property  which  had  been  acquired 
by  the  husband  and  wife  before  their  removal,  but  even  that  ac- 
quired in  their  new  domicii,  is  subject  to  the  law  of  their  matri- 
monial domicii,  and  their  opinion  has  been  sanctioned  even  to 
this  extent  by  the  decisions  in  France."     I  Burge,  620,  621. 

But  it  is  contended  that  the  matrimonial  domicii  of  these  parties 
was  Connecticut,  where  there  is  no  community.  Our  answer  is 
the  law  of  Louisiana  has  established  the  law  of  the  place  of  ac- 
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tual  domicil  dnriDg  the  acquisition,  as  the  one  settling  the  rights 
to  the  property  acquired.  "  Though  it  was  once  a  question,  say 
this  court  in  Gale  v.  Davis,  it  seems  now  to  be  a  settled  princi- 
ple, that  when  a  married  couple  emigrate  from  the  country  where 
their  marriage  was  contracted  into  another,  the  laws  of  which  are 
different,  the  property  which  they  acquire  in  the  place  where 
they  have  moved  is  governed  by  the  laws  of  that  place."  4  Mart. 
649.  And  in  Cole's  Widow  v.  His  Heirs,  7  Mart.  N.  S.  43,  44, 
the  court  say:  "  We  then  determined  [in  Saul's  case]  that  the 
law,  or,  to  adopt  the  language  of  the  jurisprudence  of  the  conti- 
nent of  Europe,  the  statute  which  regulated  the  rights  of  husband 
and  wife  was  real  and  not  personal,  that  it  regulated  things,  and 
subjected  them  to  the  law  of  the  country  within  which  they 
were  found.  It  follows  then  as  a  consequence  that  property 
within  the  limits  of  this  Slate  must,  on  the  dissolution  of  the  mar- 
riage, be  distributed  according  to  the  laws  of  Louisiana,  no  mat* 
ter  where  the  parties  reside :  because  viewing  the  statute  as  real, 
it  is  the  thing  on  which  it  operates  that  gives  Its  application,  not 
the  residence  of  the  person  who  may  profit  by  the  rule  it  con^ 
tains." 

Let  us  inquire,  then,  what  was  the  character  of  the  estate  thus 
acquired :  in  other  words,  what  is  the  nature  and  extent  of  the 
wile's  interest  in  comtnuniiy  property?  Our  adversaries  say  it 
is  a  mere  expectancy,  a  possibility  only,  not  an  estate  or  interest. 
But  the  wife  and  her  heirs  have  an  action  against  the  husband 
for  any  part  of  the  community  property  fraudulently  alienated  in 
prejudice  of  her  rights.  Civ.  Code,  art.  2373.  Tourne  v. 
Toume,  9  La.  468.  Smallwood  v.  Pratf,  3  Rob.  133.  Zacha- 
riaj  says — La  femme  est  meme  durant  le  mariage  co-propriS- 
taire  actuelle  de  tout  ce  qui  compose  le  fonds  commun.  12L 
Nianmoins  le  mari  est  tant  que  dure  la  commurtavt^  r&pute 
proprietaire  exclusif  de  ce  fonds  au  regard  de  ses  cr^anciers  et 
de  ceiu:  de  sa  femme, — Zach.  Dr.  Fr.  tom.  3,  p.  408,  ed. 
Strasb.,  1839,  liv.  1,  2  partio,  ^  505.  To  this  is  appended  a 
note:  *'Duranton  14,  96.  Baihur,  1  64.  M.  Touillier,  12,  75, 
et  suiv.  soutient,  en  invoquant  V opinion  de  Dumoulin,  Consvetu- 
dines  Parisienses,  §  37,  No.  1  Novce  Consuetudines  et  ^  109, 
No.  3,  Veieres  Cons,  et  de  Pothier  No.  3,  que  la  femme  finest 
point,  durant  la  communauti  co-propriitaire  du  fonds  commun, 
et  qu'eile  vHa  qiCune  simple  expectative  de  coproprietaire,  ex- 
pectative  quis^6vanouit  ouse  realise  selon  qu'elle  accepte  la  com* 
mnnaute  ou  quelle  y  renonce.  Mais  Dumoulin  et  Hothier,  qui 
paraissent  d'ailleurs  avoir  eu  principalemettt  en  vue  les  rap- 
ports des^epoux  envers  les  tiers,  sont  loin  de  s'exprimer  sur 
la  question  d'une  maniere  aussi  explicite  que  le  fait  M. 
Toullier.     La  these    que    soutieni  cet  aut&ur    est  contraire 
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au  langage  de  nos  anciennes  coutumeSy  et  a  celui  du  Code 
Civil.  Anssi  s^est  il  cru  oblige  de  critiquer  comme  impro- 
pres  ces  locutions  ^la  communqute  commence  au  jour  du 
mariage  f  '  la  com/munaute  se  composet  activement  et  passive- 
ment,  cj'c'  et  surtout  celle-ci  la  commanaute  se  dissotiL  D^ail- 
leurs  silafemm,e  n^etait  pas  pendant  la  communauie  co^ro- 
prietaire  actuelle  des  biens  qui  en  dependent f  on  ne  compren- 
drait  pas  comment  les  engagemens  qu^elle  contracterait  sevle 
avec  la  simple  autorisaiion  du  mari  pourrait  Her  la  commu- 
naute,  mem^e  au  cas  que  lafemme  y  r  en  oncer  ait. ^^ 

Our  antagonists  maintain,  that  the  absolute  donninion  which  the 
husband  has  during  the  marriage  over  the  community  property, 
is  utterly  inconsistent  with  the  idea  of  any  vested  interest  in  the 
wife.  Let  us  hear  Zachariae  on  that  point :  "  Dire  que  le  mari 
est  seigneur  et  maiire  da  la  communaute,  ce  n^est  pas  dire  que 
lafemme  n^ait  jusqu^  a  la  dissolution  de  la  communaut^  qtCune 
simple  expectaiive  de  copropri€t€.  La  qualification  de  seigneur 
et  maiire  de  la  communaut€  n^a,  en  ce  qui  concerne  la  femme^ 
d^autre  objetj  que  de  marquer  V^tendue  des  pouvoirs  qui  appar^ 
tiennent  au  mari  en  vertu  du  mandat  que  la  loi  lui  confere 
comme  chef  de  Vunion  conjvgale.  [Chap.  505,  n.  2.]  Oesi 
seulemeni  en  ce  qui  concerne  les  cr^anciers  du  mari  et  de  la 
femme  que  cette  qualification  doit  etre  entendue  dans  un  sens 
absolu,"—ZtLch.  §  509,  2  Pi.  Lev.  1,  torn.  3,  p.  437,  (n.  1,)  ed. 
Slrasb.  1839.  Nor  is  there  any  thing  so  novel  or  incongnious  in 
the  idea  of  present  dominion  and  the  power  of  disposition  in  one 
person,  while  the  proprietary  interest  reposes  in  another.  It  is 
precisely  the  Roman  law  with  respect  to  the  dowry.  "  D^apr^ 
^opinion  la  plus  generalement  adoptee  autrefois  par  les  juris- 
consultes,  le  mari  devient  vrai  propri^taire  de  la  dot  si  elle  lui 
a  6t^  taxie,  venditionis  causa  ;  dans  tout  autre  cas^  la  vraiepro- 
pri€te  (dominium  naturale)  est  conserv^e  a  lafemme^  mais  cette 
propriete  repose  pendant  le  mariage,  et  le  mari  en  a  V exercise.^ 
— Mackeldey,  Droit.  Rom.,  p.  268,  n.  1  to  §  520. 

The  nature  of  the  wife's  interest  in  the  community  came  up  in 
the  case  of  Dixon  and  Dixon,  4  La.,  19L  Porter,  J.,  in  deliv- 
ering the  judgment  of  the  court,  says :  "  We  are  aware  the  prin- 
ples  here  recognized  do  not  correspond  with  the  doctrines  taught 
by  the  highest  authorities  in  the  French  law,  by  Dumoulin,  Po- 
thier  and  TouUier.  They  hold  that  the  wife  has  no  right  what- 
ever, until  the  marriage  is  dissolved,  or  the  commimity  otherwise 
terminates.  That  she  has  nothing  but  a  mere  hope  or  expectancy. 
Their  law  on  this  subject,  ancient  and  modern,  and  the  opinions 
of  their  eminent  jurists,  are  collated  and  examined  by  Toullier  in 
the  12th  volume  of  his  Droit  Civil  Francois.  A  reference  to  him 
will  show  what  diffici^Iiies  attend  this  question,  and  how  em- 
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barrassing  these  jurists  find  the  arguments,  which  an  opposite 
view  of  it  presents.  But  it  is  not  for  us  to  deny,  or  even  doubt, 
the  correctness  of  their  conchisions  in  relation  to  the  law  of 
France.  It  is  sufficient^  that  it  is  not  the  same  as  ours,  and  that 
the  difference  is  marked  on  this  very  p)int.  The  Napoleon  Code 
does  not  contain  the  provision  found  in  the  Code  ot  Louisiana, 
that  if  the  husband  alienates  during  coverture,  the  acquests  and 
gains  with  the  intention  of  injuring  his  wife,  she  may  at  his  de- 
cease bring  an  action  to  set  aside  the  alienation.  The  laws  of 
Spain  seem  to  have  furnished  that  doctrine  to  the  jurisconsults 
who  prepared  our  Code.  And  the  exercise  of  such  a  right  does 
appear  to  us  utterly  opposed  to  the  principle,  that  the  wife  has 
no  interest  in  the  properly  until  the  community  is  dissolved  :  for 
if  she  has  not,  how  can  she  maintain  an  action  to  set  aside  the 
alienation?  Who  ever  heard  of  a  suit,  the  sole  basis  of 
which  was  that  the  hopes  and  expectations  of  the  plaintiff  had 
been  disappointed  and  defeated  by  the  acts  of  the  defendant? 
But  admitting  that  the  wife's  title  to  the  property  did  not  vest 
until  the  community  was  dissolved,  still  her  right  to  have  an 
equal  portion  of  such  property  acquired  during  coverture,  as 
might  be  found  at  its  dissolution,  existed.  It  grew  out  of  the 
marriage ;  was  the  law  at  the  time  the  marriage  was  entered  into, 
and  no  subsequent  legislation  could  rightfully  take  it  away. 
There  is  an  able  and  learned  note  of  Paillette  on  (he  1437th  art. 
Code  Nap.,  in  which  this  question  is  incidentally  treated,  and  in 
which  the  writer  thus  expresses  himself:  Du  moment  oil  lema- 
riage  est  contrcLCti^  la  aommunauti  convenue  expressiment,  ou  ta- 
citement  acquiert  une  existence  et  une  forme  irrevocable.  Les 
rapports  avec  les  ^poux  sent  a  jamais  determine, — ^Toullier,  vol. 
12.  Febrero,  p.  1,  cap.  I,  i  22,  No.  240."  The  correctness  of 
this  doctrine  has  recently  been  vindicated,  even  with  regard  to 
the  French  law,  by  Zachariae,  confessedly  its  most  able  modern 
comnaentator.  Nor  can  it  be  contended  for  a  moment,  that  the 
Spanish  law  was  different,  for  we  find  Judge  Derbigny,  in  deliv- 
ering the  opinion  of  the  court  in  Oale  v.  DaviSy  a  case  arising 
under  that  law,  declaring  ''The  title  of  the  wife  to  half  the  ac- 
Quests  and  gains  is  that  of  an  ovmer,  not  that  of  a  mortgagee." 
The  article  on  which  the  court  holds  she  has  a  property^  is  bor- 
rowed from  the  Spanish  law. 

It  is  demonstrated,  that  Alice  Packwood's  interestan  the  com- 
munity property  was  an  actual,  vested,  legal  estate,  not  a  mere 
expectancy.  This  interest  undoubtedly  continued  as  long  as  the 
spouses  remained  in  Louisiana.  The  next  question  is — Was  it 
her  separate  estate^  in  the  common  law  sense  of  the  term  7  This 
point  cannot  admit  of  much  doubt.  According  to  the  common 
law,  the  existence  of  the  wife  is  merged  in  that  of  the  husband 
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during  the  coverture ;  they  are  one  person  in  law,  and  she  can 
have  no  separate  property  unless  it  has  been  secured  to  her  sole 
use  by  marriage  settlement,  ante  or  post-nuptial,  or  by  articles,  or 
agreements  in  consideration  of  marriage.  Our  law,  on  the  con- 
trary, proceeds  on  precisely  the  opposite  assumption,  that  husband 
and  wife  are  distinct  persons,  with  different  interests,  and  sepa- 
rate property.  Now  the  wife's  interest  in  the  community  is  by 
our  law  so  entirely  her  separate  estate,  that  upon  death  or  sepa- 
ration, she  may  sue  for  and  recover  it.  Art.  2404.  So  entirely 
separate,  that  if  she  dies  first  her  heirs  succeed  to  it.  So  sepa- 
rate that  she  cannot  even  give  it  to  her  husband  by  testament  or 
donation,  to  the  prejudice  of  her  heirs.  So  separatej  that  even 
during  the  coverture  the  husband  cannot  alienate  it  fraudulently 
to  the  prejudice  of  her  rights.  So  separate,  that  not  only  she  but 
her  heirs  or  even  her  creditors  may  renounce  the  community 
after  her  death,  and  so  acquire  the  right  to  recover  her  effects 
whether  dotal,  extra-dotal,  hereditary  or  proper.  Arts.  2379, 
2380.  So  entirely  separate,  that  her  separate  creditors  may  at- 
tack her  renunciation  as  made  in  fraud  of  their  rights  and  accept 
the  community  themselves.  Art.  2390.  It  is  impossible  to  deny 
therefore,  that  Alice  Packwood's  interest  in  the  community  was 
not  only  a  vested  estate,  but  also  her  separate  estate^  in  the  full 
common  law  sense  of  the  term. 

Was  this  vested  separate  estate  divested  by  her  change  of 
domicil  ?  That  question  has  already  been  incidentally  answei- 
ed  in  the  quotations  from  Burge,  and  from  the  decision  of  this 
court  in  Dixon  v.  Dixon.  The  change  of  domicil  must  be 
regarded  either  as  the  act  of  the  parties,  or  the  act  of  the  law. 
Now  the  parties  can  make  no  change  in  their  marriage  settle- 
ment :  and  the  law  of  community  of  the  place  where  the  acquests 
have  been  made,  has  been  shown  to  be  precisely  equivalent  tu  an 
actual  written  marriage  settlement,  in  which  all  the  provisions 
of  the  law  of  that  country  were  word  for  word  inserted.  Regard- 
ed as  the  act  of  the  parties^  change  of  domicil  can  have  no  effect 
on  the  rights  acquired  by  marriage  contract.  ^'  Les  actes  par 
lesquels  les  epoux  ont  pendant  le  mariage  modifie  leurs  con' 
ventions  matrimoniales  sontfrappes  de  nullite.^^  Zach.  Droit 
Fr.  tom.  3,  p.  369,  2  pe.  liv.  1,  §  503.  Les  epoux  ne  peuvetU 
pendant  la  duree  du  mariage  ou  de  la  comm,unaute  transtger 
sur  leurs  conventions  matrimoniales,  ^c.  Zach.  tom.  3,  p.  143, 
§  440.  So  also  is  the  common  law.  '*  A  man  cannot  grant  any 
thing  to  his  wife,  nor  she  to  her  husband,  nor  enter  into  contract 
or  covenant  with  him."    Story  Confl.  Laws,  1st  ed.  p.  124,  ^  133. 

^*  La  prohibition  de  modifier  les  conventions  matrimoniales 
apres  la  celebration  du  mariage,  Vetend  aux  donations  conte- 
nus  dans  le  central  de  mariage  et  s^applique  nonsevlement  aux 
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changemens  que  voudraient /aire  les  epovx  enire  eitx,  mais  en- 
core a  ceux  queferait  Pun  des  epoux  avec  des  tiers  qui  auraient 
6te  parties  au  cotitrat,  Elle  est  tellement  absolue  qu^elle  exclut 
mime  les  modifications  qui  seraient  apportee  aux  conventions 
fnairimoniales  par  un  acte  de  derniere  volonte,  ainsi  que  les 
actes  par  lesquels  les  parties  declareraient  vouloir  simplement 
fixer  le  sens  de  quelque  clause  obscure  ou  ambigue  du  contrat  de 
mariage.  Zach.  Dr.  Fr.  torn.  3,  p.  397 ;  and  he  adds  in  a  note : 
*^En  ^et,  la  prohibition  etablie  par  Particle  1395,  est  fondee 
dfune  part  sur  la  nature  meme  du  contrat  de  mariage^  qui  in- 
tiresse  non  seulementles  epoux  mais  tons  ceux  quiyontHepar* 
ties,  ainsi  que  les  enfans  a  naitre  du  mariage.^^  lb.  (n.  12.) 
Such  too  is  the  law  of  England.  Richards  v.  Chambers,  10 
Ves.  Jan.  580,  581.    Seaman  v.  Duill,  ib. 

Regarded  then  as  the  act  of  the  parties^  a  change  of  domicil 
cannot  affect  the  rights  vested  by  the  marriage  contract.  Con- 
sidered as  the  cu:t  of  the  law,  it  is  equally  without  effect.  If  the 
marriage  were  dissolved  by  the  sentence  of  a  court  of  justice,  the 
rights  of  property  of  the  parties  would  not  be  in  the  least  affected. 
Zach.  Dr.  Fr.  torn.  3,  p.  240.  Not  only  the  change  of  domicil, 
whether  regarded  as  with  the  wife's  consent,  and  therefore  a  con- 
tract  between  man  and  wife^  or  against  her  consent,  and  there- 
fore the  act  of  the  law  which  assigns  her  the  same  domicil  as  her 
husband,  cannot  affect  rights  arising  under  the  marriage  con- 
tract. But  I  go  further.  If  on  the  arrival  of  the  parties  in  New 
York,  the  Legislature  of  that  state  had  passed  a  private  act, 
abolishing  the  community  between  them  as  to  their  past  acquisi- 
tionsj  such  law  would  be  null.  *'  Les  droits  etablis  expresses 
mentjpar  un  titre  irrevocable,  fonde  soit  sur  la  volonte  for- 
mellCj  de  Phomme,  soit  sur  sa  volonti  presumee.  restent  hors  de 
Pattientede  toute  loiposterieure.  Zach.  Dr.  Fr.  torn.  1,  p.  53. 
Introd.  §  30.  1  conclude,  therefore,  on  this  point  with  the  lan- 
guage of  Burge.  <<  The  change  of  domicil  neither  divests  the  par- 
ties of  any  right  which  they  had  acquired,  nor  confers  on  them  any 
they  did  not  before  possess ;''  and  that  of  this  court  in  Dixon  v. 
Dixon :  "  Her  rights  grew  out  of  the  marriage,  were  the  law  at 
the  time  the  marriage  was  entered  into,  and  no  subsequent  leg- 
islation could  rightfully  take  them  away."  This  court  have  al- 
ready decided  that  the  removal  of  a  married  couple  from  one  of 
the  common  law  States,  does  not  alter  the  rights  of  property  ac- 
quired by  the  marriage.  Slaves  belonging  to  the  wife  while  sole, 
and  as  personal  property  vesting  in  the  husband  by  the  mere  act 
of  marriage,  according  to  the  law  of  the  matrimonial  domicil,  are 
not  divested  by  the  removal  of  the  spouses  to  Louisiana.  Perry 
V.  Weston  et  al.  4  Rob.  107.    And  why  is  not  the  converse  of 
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the  proposition  true?    Why  is  not  the  property  which  belonged 
to  the  wife  in  Louisiana,  her's  after  she  removed  to  New  York  ? 

I  am  now  to  show  that  this  legal  estate  of  Alice  Packwood, 
vested  by  contract  of  marriage,  and  not  divested  by  change  of 
domicile  descended  to  her  children  and  natural  heirs,  as  well  by 
the  law  of  New  York  as  the  law  of  Louisiana ;  that  even  if 
there  were  a  conflict  between  them,  the  comity  of  nations  does 
not  apply  to  such  a  case,  and  we  are  bound  to  follow  our  own 
law  by  every  dictate  oireason^  natural  justice  and  public  poli* 
cy.  And  here  let  me  state  clearly  the  diiference  between  our  ad- 
versaries and  ourselves.  They  insist  upon  regarding  this  as  a 
mere  question  of  inheritance  from  a  person  dying  in  rfew  York^ 
testate  or  intestate,  and  holding  only  personal  property.  We 
assert,  that  it  is  to  be  regarded  as  a  question  of  right  and  contract 
under  the  express  provisions  of  a  warriage  settlement  made  in 
Louisiana,  and  containing  word  for  word  all  the  terms  and  clauses 
which,  by  the  law  of  Louisiana,  might  rightfully  and  lawfully  be 
inserted  therein  in  favor  of  the  husband.  In  order  to  ascertain 
what  these  clauses  are,  we  must  inquire  what  terw^  may  law- 
fully be  contained  in  a  contract  of  marriage  made  in  Louisiana, 
or  more  briefly,  what  clauses  cannot  be  allowed ;  because  we  con- 
cede, thai  every  thing  most  favorable  to  the  husband  shall  be  re- 
garded as  inserted,  which  the  law  admits.  Every  thing,  in  a 
word,  which  the  law  has  not  forbidden.  Now,  neither  "  husband 
or  wife  can  enter  into  any  agreement  or  make  any  renunciation, 
the  object  of  which  would  be  to  alter  the  legal  ordfer  of  descents, 
either  with  respect  to  themselves,  in  what  concerns  the  inheri- 
tance of  their  children  or  posterity,  or  with  respect  to  their  chil- 
dren between  themselves."  Civ.  Code,  art.  2306«  Nor  dero* 
gate  from  the  rights  of  surviving  husband  or  wife,  or  theproAi- 
tory  dispositions  of  this  Code.  Art.  2307.  Nor  make  any  agree- 
ment contrary  to  g'ooctmora/j.  Art.  2305;  or  public  laws.  Art  11. 

The  civilians  divide  law  into  the  Jus  Publicum  and  Jus  Pri- 
vatum. Jus  Publicum  est  quod  ad  statum  rei  Romano^  spec- 
tat.  ^  4,  J.  1,  1,  p.  1,  §  2,  D.  1,  L  Jus  Privatum  est  quod  ad 
singtdorum  utilitatem  spectat.  lb.  And  thence  results  the 
maxim,  Jus  Publicum  privatorum  pactis  mutari  non  potest » 
But  the  question  is,  to  which  category  do  the  rights  of  children 
as  natural  heirs,  the  principles  of  succession,  the  distribution  of 
property,  majorats,  entails,  substitutions,  and  marriage  settlementS| 
so  far  as  they  aflect  these  objects,  belong  ?  Are  they  Publici  or 
Privati  Juris  ?  Now  as  it  respects  substitutions,  entails  and 
majorats,  most  of  our  State  constitutions,  regarding  equality  of 
property  as  essential  to  a  republican  form  of  government,  have 
forbidden  them.  They  belong  clearly  to  the  Jus  Publicum.  But 
it  is  not  only  in  republics  that  they  are  so  regarded.    Zach.  Dr. 
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Fr.  torn.  1,  p.  23,  §  16.  As  little  can  it  be  doubted  that  on  gene- 
ral principles  of  law,  order,  and  morals,  it  interests  every  well 
r^ulated  state,  that  children  should  be  well  educated,  should  not 
be  left  destitute,  and  a  charge  upon  the  public,  &c.  Still,  the 
important  question  recurs,  are  the  laws  of  inheritance,  succession^ 
marriage,  settlement,  entail,  substitutions,  ^c,  in  the  nature  of 
public  or  private  laws  ?  On  the  one  hand  we  have  the  legal 
maxim,  *'  Chiilibetjuri  pro  se  introducto  renunciare  potest  /'  and 
on  the  other,  ^*  Renuntiaretur  juri  ob  utilitatem  publicam  intro- 
ducto, quod  fieri  non  potest^  Zachariae,  torn.  3,  p.  404,  3  and 
6,  p.  2,  liv.  1,  §  504,  in  considering  what  agreements  spouses 
may  make  under  the  license  accorded  them  by  the  law,  says: 
"  lis  ne  peuvent  fairs  aucune  stipulation  sur  des  objets  qui  nesoni 
pas  susceptibles  de  former  la  matiere  d^une  convention  quelconque, 
par  exemple^  sur  une  succession  non  encore  ouverte  ;  et  il  leur  est 
defendu^  comme  a  toutes  personnes  de  passer  des  conventions  con- 
traires  a  Vordre  public  on  aux  bonnes  mceurs.  Art.  6,  1130, 
1133,  Crode  Nap.     *'  Ainsi  ils  ne  peuvent  notamment  ni  r^pudier 

une  succession  qui  doit  leur  ^choir ni  changer  Vordre  des 

successions  soit  par  rapport  a  eux  mimes  soit  par  rapport  a  leurs 
enfans  entre  eux.^  In  another  place,  commenting  on  nullities, 
he  justly  remarks  :  "  Les  nullitis  sont  de  droit  public,  ou  de  droit 
privi,  suivant  qu^elles  reposent  sur  une  raison  d'ordre  public  ou 
sur  un  motif  (Tintiret  priv4.  Cette  division  est  d'une  grande  im- 
portance dans  la  pratique.*^  Tom.  1,  p.  69.  And  in  inquiring 
what  are  those  laws  interesting  to  public  order  and  good  morals* 
which  individual  contracts  cannot  derogate  from  or  renounce,  he 
says  :  l©.  •*  Chacun  est  libre  de  renonceretpar  consequent,  de  di- 
rogeraux  dispositions  Ugales  qui  ne  sont  introduites  qu^en  safa- 
veur,  et  qui  nHnt^essent  que  lui  seuL  2®.  Nul  ne  peut  dSroger 
aux  dispositions  de  la  hi  ayant  pour  objet  de  garantir  les  intirSts 
de  tiers.  3^.  //  n^est  paspermts  de  d€roger  aux  lois  qui  int^res- 
sent  I'ordre  public  et  les  bonnes  moeurs.  Cette  proposition  eta- 
tiiepar  F article  6,  est  incontestable  en  thitnie,  mais  son  applica^ 
tion  donne  lieu,  dans  la  pratique,  a  des  s€rieuses  difficuUis.  Le 
legislateur  en  effet,  n^a  point  determine  quelles  sont  les  Ids  qui 
int€ressent  I'ordre  public  et  les  bonnes  moeurs:  il  s^en  est  remis 
pour  la  solution  de  cette  question  aux  traditions  de  la  science^  et 
jusqu*  a  un  certain  point,  au  tact  individuel  des  juris-consultes  et 
des  magistrats.  On  chercherait  en  vain  i  r€soudre  ces  difficult6s 
i  Vaide  d^unprincipe  g€n€ral.  Le  seul  point  constant  et  univer- 
seUement  reconnu,  c^est  qu^  outre  les  lois  constitutionelles,  ad- 
ministratives  pinoles  et  de  police^  on  doit  encore  considirer  comme 
interessant  Pordre  public,  les  rhgles  concernant  V€tat  des  person- 
nes, et  la  capacity  de  contractor  et  de  disposer  par  actes  entre  vifs 
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ou  testmmentaires,  Zach.  torn.  1,  p.  64,  Introd.  §  46.  This  is  the 
very  doctrine  laid  down  by  Judge  Billiard  in  delivering  the 
opinion  of  this  court,  in  the  much  controverted  case  of  Gasquet 
v.Dimitri/,9  La.  590.  "In  every  well  regulated  state,"  says 
that  Judge,  "  those  laws  which  establish  the  order  of  hereditary  i 

succession,  which  regulate  the  capacity  to  dispose  by  last  will,  ! 

and  particularly  those  which  define  the  capacities  and  incapaci-  i 

ties  of  particular  classes  of  persons,  and  especially  of  heirs  and 
married  women  in  reference  to  contracts,  would  seem  to  stand 
first  in  rank  of  those  rules  involving  the  great  interests  of  public 
order,  and  essential  to  the  welfare  of  society."  Hence  the  divi- 
sion by  Paulus  into  "  Pacta  quca  ad  jus  et  quca  ad  voluntatem 
spectant.^^  And  hence  the  familiar  maxim  consecrated  by  the 
wisdom  of  ages :  "  Pacta  qum  contra  leges,  constitutionesque,  vel  \ 

contra  bonos  mores  fiunt,  nullam  vim  habere  indubitati  juris  est."*  j 

In  all  such  cases,  Fortior  et  potentior  est  dispositio  legis  quam 
hominis.  \ 

The  old  Civil  Code  allowed  parties  to  contract  by  marriage  set-  j 

tlement  in  conformity  with  the  law  of  any  of  the  states.     Bour-  \ 

cier  v.  Lanusse,  3  Mart.  584.      But  this  provision  is  not  found  in  | 

the  present  Civil  Code,  and  such  a  contract  would  now  undoubt- 
edly be  void.  The  same  case,  decides,  that  parties  cannot  regulate 
the  terms  of  their  marriage  contract  by  reference  to  a  foreign  law. 
If  Samuel  and  Alice  Packwood,  then,  had  been  married  in  Loui- 
siana, and  had  marie  an  express  written  marriage  settlement,  stipu- 
lating that  in  the  event  of  their  hereafter  removing  from  Louisi- 
ana, their  acquisitions  made  while  within  this  state,  should  be 
governed  by  the  law  of  the  foreign  country  to  which  they  should 
hereafter  remove,  such  agreement  would  be  null.  If  it  would 
be  null  as  a  matter  of  express  compact,  can  it  be  good  as  a  mere 
inference  from  the  change  of  domicil  ?  Whatever  doubt  may 
rest  upon  the  power  of  the  spouses  to  derogate  in  their  marriage 
contracts  from  the  laws  interesting  to  public  order  and  ^si-ood 
morals,  arising  solely  from  the  uncertainty  what  laws  those  are, 
there  is  no  question  whatever,  that  every  stipulation  in  a  mar- 
riage settlement,  contrary  to  the  prohibitive  provisions  of  the  Code, 
is  absolutely  null.  Civ.  Code,  art.  2307.  In  the  first  place  then, 
regarding  this  as  a  marriage  settlement  made  in  Louisiana, 
upon  the  most  favourable  terms  to  the  husband,  which  the  law 
allows : — the  contract  provided,  that  if  there  were  no  children  of 
the  marriag-e,  nor  ascendants  of  the  deceased,  the  survivor  should 
be  entitled  to  the  whole  of  the  community  property.  But  if 
there  were  children,  the  wife  could  leave  to  the  husband  by  will 
only  the  least  child^s  share  or  part  allowed  by  law.  Civ.  Code, 
art.  1739.    Now  [  apprehend  it  could  not  be  for  a  moment 
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I  doubtful,  that  a  married  woman  removing  from  any  state  to  New 

I  York,  possessing  personal  property  secured  by  such  a  written 

'  marriage  settlement,  the  property  would  all,  upon  her  death,  de- 

scend to  her  children,  unless  she  exercised  her  power  of  appoint- 
I  ment  by  disposition  in  writing,  in  the  nature  of  a  last  will  or  tes- 

I  tament,  to  the  extent  that  the  marriage  settlement  allowed  in  fa- 

I  Yor  of  her  husband,  i.  e.  one-tenth  in  perpetuity,  or  the  usufruct  of 

I  one-fifth.     The  whole  doctrine,  therefore,  of  an  implied  marriage 

I  cotUraet  having  precisely  the  same  force  as  an  express  written 

I  one^  must  be  surrendered ;  or,  followed  up  to  its  consequences,  it 

eads  us  to  the  result  just  stated. 
I  The  separate  estate  of  Alice  Packwood,  that  is  to  say,  fier  in* 

terest  in  the  community  property,  descended  to  her  natural 
heirs,  both  by  the  law  of  Louisiana  and  the  law  of  New  York. 
The  law  of  New  York  and  the  common  law  States,  is  the 
aw  of  England.  Vide  Toller  on  Exrs.  224,  225,  226.  If  any 
j  doubt  could  be  raised  as  to  the  jurisprudence  of  New  York,  it 

will  be  solved  by  a  reference  to  De  Couche  v.  Savatier,  3  Johns. 
Ch.  R.  190,  211.  2  Kent's  Comm.  129,  2  ed.  Methodist  Epis. 
Church  V.  Jarpies  and  others,  1  Johns.  Oh.  R  460.  Powell  v. 
Murray.  2  Edw.  Ch.  R.  643  Van  Duzer  v.  Van  Duzer,  6 
j  Paige,   366.     17  Johns.  R.  548,  577.     5  Wheeler,  Abr.   563. 

I  See  Story's  Confi.  of  Laws,  §  124,  125,  1  ed.  as  to  the  general 

common  law  doctrine  of  husband  and  wife,  and  Story's  Equity 
from  ^  614  to  625,  for  the  principles  of  equity  applicable  to  the 
subject.  Where  a  married  woman  has  a  separate  estate,  the  law, 
as  to  that  estate,  regards  her  as  a  feme  sole.  Powell  v.  Murray, 
2  Edw.  Ch.  R.  643.  Van  Duzer  v.  Van  Duzer,  6  Paige, 
366.  A  marriel  woman  cannot  in  general  make  a  will  in  favor 
of  her  husband  or  others.  Story's  Confl.  of  Laws,  1  ed.  p.  127, 
§  138.  Fttch  V.  Braynard,  2  Day's  R.  163.  But  where  she 
has  a  separate  estate,  with  power  of  appointment,  in  writing,  by 
last  will  and  testament,  or  instrument  in  the  nature  of  a  last  will 
and  testament,  she  may  lawfully  dispose  of  her  separate  property, 
in  that  manner,  strictly  pursuing  the  powers  granted  to  her  by 
the  marriage  contract.  2  Story's  Equity,  614,  §  1388 ;  517,  § 
1391 ;  619,  §  1393 ;  632,  ^  1395.  If  that  contract  secured  any  in- 
terest to  her  natural  heirs  upon  her  demise  she  cannot  derogate 
from  it.  2  Story's  Equity,  617,  §  1391.  Morgan  v.  Elam,  4  Yer- 
ger,  375.  It  is  not  necessary  that  there  should  be  formal  words, 
or  the  interposition  of  a  trustee ;  it  is  sufilcient,  if  there  appear  a 
clear  intention  to  create  a  separate  estate.  3  Johns.  Ch.  R.  523, 
540.  1  Rice's  Eq.R.  315.  8Yerger,33.  4  Desau.  458.  3  Gill 
&  Johns.  504.  Marriage  articles  are  considered  as  the  heads 
or  minutes  only  of  an  agreement  entered  into,  between  the  parties 
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upon  a  valuable  consideration,  (the  marriage,)  and  being  in  their 
nature  executory,  ought  to  be  construed  and  modified  in  equity, 
according  to  the  intention  of  the  parties  at  the  time  of  concluding 
them.  Tabb  v.  Archer,  and  Randolph  v.  Randolph,  3  Hen. 
&  Mun.  399.  They  cannot  be  rescinded  after  marriage,  even 
by  consent  of  husband  and  wife,  but  may  be  enforced  in  equity 
at  the  suit  of  the  issue,  whether  in  esse  or  en  ventre  sa  mere,  or 
of  any  other  person  for  whose  benefit  such  articles  were  intended, 
lb.  The  husband  is  neither  heir  of  the  wife  nor  next  of  kin  to 
the  wife,  and  where,  in  an  informal  marriage  contract,  the  words 
"  Acir  of  the  wife^^  were  used,  they  shall  be  taken  to  mean  her 
blood  relations.  Tyson  v.  Tyson,  2  Hawks  N.  C.  472.  And 
this  court  recognizes  as  the  law  of  New  York,  that  a  married  wo- 
man is  to  be  regarded  as  to  her  separate  estate  as  a  feme  sole. 
Bonneau  v.  Poydras,  3  Rob.  16. 

If  this  court  refuse  to  recognize  the  interest  of  a  wife  in  the 
community  property  acquired  m  Louisiana,  as  her  separate  pro- 
perty after  the  removal  of  the  parties  to  New  York ;  not  only 
the  disinherison  of  the  children  of  the  deceased  wife  follows,  but 
other  results  still  more  startling.  If  the  wife's  interest  in  the 
community  is  not  her  vested  separate  estate,  and  the  husband 
becomes  bankrupt,  it  passes  to  his  assignee.  If  our  adversaries 
are  right,  therefore  this  court  must  decide  the  present  case,  pre- 
cisely as  if  Packwood  had  become  bankrupt  in  New  York  before 
his  wife^s  death,  and  in  such  a  case,  according  to  the  New  York 
law,  Packwood's  assignee  would  recover  the  whole  community 
property,  unless  it  be  her  separate  estate,  which  our  adversaries 
say  it  is  not.  This  court,  then,  which  will  not  allow  a  foreign 
bankrupt  law  to  take  property  from  an  attaching  creditor,  will 
permit  it  to  strip  his  children  of  all  their  mother's  fortune,  ac- 
quired in  liouisiana,  locally  here,  and  nominally  under  the  illu- 
sive protection  of  its  laws !  Such  must  be  the  inevitable  result 
of  regarding  the  wife!s  interest  in  the  community  in  any  other 
light  than  as  her  vested,  separate  estate. 

The  next  inquiry  is,  did  Alice  Packwood  execute  her  power 
of  appointment,  by  making  any  disposition  of  that  part  of  her 
sticcession,  which,  by  the  terms  of  her  marriage  settlement,  she 
had  a  right  to  dispose  of?  Did  she  die  testate  or  intestate! 
Under  any  other  system  of  law  than  the  common,  this  matter 
would  not  bear  a  question.  "  Testamenta  ex  institutiofie  hare- 
dis  vim  accipiunt,  et  veluti  caput  et  fundamentum  totius  testa- 
m£nti  intelligitur  hceredis  instiiutio.^^  §  34.  J.  2.  20.  Mackel- 
dey,  Dr.  R.  §  632  n.  Testamentum  sine  heeredisinstitutio  non 
tenet.  Pariid.  6,  torn.  1. 1.  I.  (n.  2.)  Tout  testament  doit  es- 
seiUiellement  centenir  ^institution  cPun  heretier  direct,  [hceredis 
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direeti  ifistituiio.]  Cette  institution  est  tellement  necessairey 
que  si  elle  venait  a  manquer  entierement  ou  a  etre  invalide  la 
disposition  de  derniere  volonte  ne  pourrait  valoir  comme  tes- 
tament. Mackeldey,  Dr.  Rom.  §  650.  The  forced  heirs  must  be 
either  expressly  instituted  or  formally  excluded.  Mackeldey,  Dr. 
Rom.  i  669,  n.  2.  A  testament  without  institution  of  heirs  or  ex- 
elusion  of  forced  heirs  is  invalid.  lb.  673.  This  then  clearly 
according  to  our  law  is  no  testament.  But,  say  our  learned 
and  acute  adversaries,  this  testament  was  made  in  New  York : 
it  appoints  the  husband  executor :  and  by  the  law  of  New  York 
naming  him  executor,  is  equivalent  to  making  him  heir  of  her 
personal  estate  ;  her  estate  by^^ton  of  law  is  all  personal^  and 
a  will  valid  in  New  York,  is  valid  in  Louisiana  by  the  1589th 
art.  of  our  Code.  This  then  we  are  to  understand  is  a  testament 
in  disguise,  the  instituiiofi  of  an  heir  under  color  of  appointing 
an  executor.  Would  the  opposite  counsel  have  us  believe,  that 
Mrs.  Packwood  at  the  time  of  making  this  pretended  testament 
understood  perfectly,  she  was  not  merely  naming  her  husband^ 
executor,  but  appointing  him  her  sole  heir  ?  Is  it  credible 
that  a  mother  in  her  last  moments,  or  with  the  thoughts  of  death 
in  her  mind,  should  deliberately  disinherit  her  own^chiidren,  for 
the  purpose  of  bestowing  all  her  fortune  on  her  husband,  and 
possibly  on  the  children  of  the  woman  he  was  hereafter  to 
marry? 

But  if,  as  our  adversaries  contend,  the  execution  by  a  married 
woman  in  New  York  of  a  testamentary  paper  merely  appointing 
her  husband  executor  is,  by  force  of  the  law  of  New  York,  a 
will  in  his  favor,  how  then,  does  the  argument  stand  ?  This  is 
not  a  will  by  oar  law.  But  it  w  a  will  by  that  of  New  York, 
and  the  position  of  our  opponents  is,  that  being  a  good  will  of 
personal  property  in  the  one  State,  it  is  by  the  comity  of  nations 
a  good  will  of  personal  property  in  all.  And  they  rely  on  art. 
10  of  the  Ck)de  of  this  State,  which  declares,  "  That  the  effect  of 
acts  passed  in  one  country  to  have  effect  in  another,  is  regulated 
by  the  law  of  that  country  whelre  they  are  to  have  effect ;"  and 
the  exception  in  the  next  paragraph,  which  excludes  from  the 
operation  of  this  article  wills  of  moveables  made  by  foreigners,  or 
citizens  of  other  States.  The  interpretation  of  this  part  of  the 
10th  art.  which  would  give  to  foreigners,  or  citizens  of  other 
States,  the  right  to  dispose  at  discretion,  of  their  moveables  locally 
hercy  by  donations  mortis  causa,  cannot  be  reconciled  with 
art  48o,  already  quoted,  which  provides,  that  ^'  Persons  who 
teside  out  of  the  State,  cannot  dispose  of  the  property  they 
possess  here  in  a  manner  contrary  to  its  laws."  If  irreconcile- 
able,  art.  483,  being  posterior,  repeals  so  much  o/  art.  10  as  is 
contrary  to  it.    If  reconcileable,  they  are  only  to  be  reconciled  by 
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giving  them  together  this  effect :  That  the  testament  made  out 
of  the  State,  according  to  the  forms  of  a  foreign  law  shall  have 
effect  within  it,  in  all  matters,  and  so  far  forth  as  it  is  not  contrary 
to  our  own  fundamental  laws  and  public  policy :  that  is,  it  is  good 
to  pass  to  Mr.  Samuel  Pack  wood  whatever  his  deceased  wife,  Alice, 
might  bequeath  to  him  by  the  law  of  Louisiana — nothing  more. 
But  however  this  may  be,  undoubtedly  Alice  Packwood  cau 
only  bequeath  according  to  the  terms  of  the  tacit  marriage  set- 
tlement :  i,  e.  that  which  is  hers  to  give.  She  can  only  dispose 
by  testament,  therefore,  of  one-fifth  in  usvfruct^  or  one-tenth  in 
perpetuity.  Such  would  be  the  result,  assuming  what  our 
learned  adversaries  assert,  that  this  is  a  good  testament  by  the 
law  of  New  York.  But  is  this  true  ?  For  the  purposes  of  this 
argument,  I  am  willing  to  consider  this  testament  precisely  as  if 
it  contained  a  bequest  in  terms  of  all  her  personal  estate  to  her 
husband.  Would  such  a  testament  be  valid  by  the  law  of  New 
York  ?  The  common  law  prevails  there,  except  in  so  far  as  it  is 
altered  by  statute.  What  is  the  common  law  ?  It  is  said  in  4  Co. 
61,  b.,  that  *'  the  law  of  England  will  not  allow  of  any  custom  that 
a  feme  covert  may  make  a  devise,  for  the  presumption  that  the  law 
has,  that  it  will  be  made  by  the  constraint  of  the  husband.^  So 
Swinburne  on  Wills,  p.  2,  c.  9,  n.  5  :  "Though  the  wife  do  over- 
live the  husband,  yet  the  testament  made  during  the  marriage 
is  not  good ;  the  reason  is  yielded  before ;  because  she  was  intes- 
table at  the  time  of  the  will  making."  And  Mr.  Just.  Lawrence, 
commenting  on  this  doctrine  iji  ScammeU  v.  Wilkinson,  2 
East,  557,  shows,  that  it  is  law  in  England  to  this  day.  After 
quoting  these  authorities  he  says:  ''And  if  this  reason  be  ap- 
plied to  testaments,  she  can  make  none,  unless  it  be  by  consent 
of  the  husband  and  to  his  prejudice?^  The  question  tlien  is, 
how  far  has  the  common  law  been  altered  by  the  State  legisla- 
tion of  New  York  7  This  will  be  answered  by  reference  to  the 
Revised  Gode  :  "  Every  male  person  of  the  age  of  18  years  and 
upwards,  and  every  female  720^  bein^  a  married  woman,  of  the 
age  of  16  years  or  upwards  of  sound  mind  and  memory,  and  no 
other,  may  give  or  bequeath  his  or  her  personal  estate  by  will  in 
writing."  2  Revised  Stat,  of  N.  Y.  p.  4,  }  21.  "  All  persons 
except  idiots,  persons  of  unsound  mmd,  married  woTnen,  and  in- 
fants, may  devise  their  real  estate  by  a  last  will  and  testament 
executed  according  to  the  provisions  of  this  title."  2  Rev.  Stat, 
of  N.  Y.  p.  2,  §  1.  It  is  clear  then,  from  these  prohibitionsj 
that  a  married  woman  cannot  by  the  law  of  New  York  make 
a  valid  will  either  of  real  or  personal  estate,  except,  by  virtue  of 
a  marriage  settlement  securing  property  to  her  separate  use^ 
with  power  of  appointment,  and  then  only  in  the  mode  and  to 
the  extent  provided  for  in  such  settlement.  Here,  therefore, 
It  would  be  necessary  to  concede  what  our  adversaries  contest, 
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namely :  1.  That  Mrs.  PackwoocPs  interest  in  the  community 
was  her  separate  property.  2.  That  the  tacit,  legal  marriage 
settlement  implied  by  the  law  of  community,  as  established  in 
Louisiana,  did  confer  on  her  a  power  of  appointment,  or,  in 
other  words,  enabled  her  to  make  a  will,  which,  by  the  law  of 
New  York,  she  is  forbidden  to  do.  If  so,  that  power  of  appoint- 
ment, thus  limited,  merely  authorizes  her  to  make  in  New  York 
just  such  a  will  as  she  could  have  made  in  Louisiana.  And  this 
will,  which  is  utterly  void  by  the  law  of  New  York,  can  operate 
no  further,  than  it  would  do  if  made  in  Louisiana. 

If  on  the  other  hand,  Mrs.  Alice  Packwood  is  to  be  regarded  as 
dying-  intestate,  the  case  presented  to  the  court  is  that  of  a  mar- 
Tied  woman  having  personal  property,  secured  by  marriage  set- 
tlement to  her  separate  use,  remainder  to  the  heirs  of  her  body, 
with  power  of  appointment  as  far  as  one-fifth  in  usufruct  or  one- 
tenth  in  perpetuity,  and  having  died  without  appointment,  the 
whole  estate  descends  to  her  natural  heirs,  and  this  is  the  law  of 
New  York,  as  well  as  the  law  of  Louisiana,  upon  the  case  so 
stated.  But  our  learned  adversaries  will  not  agree  that  this  is  a 
correct  statement  of  the  case. 

It  has  throughout  been  assumed,  that  whatever  might  be  the 
rights  of  Mrs.  Packwood,  had  she  survived  her  husband,  the 
rights  of  her  natural  heirs,  she  having  died  first,  are  not  the 
same.  "  Les  heritiers  de  la  femme  jouissent  sous  les  divers  rap- 
ports qui  viennent  d^Ure  indiquSs,  des  memes  droits  que  celle-ci." 
Zach.  Dr.  Fr.,  torn.  3,  p.  45o.  "  A  la  dissolution  de  la  com- 
munaut^  la  femme  a  Voption  dP accepter  la  communauts  ou  dHy 
renoncer.  Cette  option  lui  appartient  m,eme  dans  le  cas  oil  elle 
a  fait  prononcer  la  separation  des  biens.  Ses  heritiers  ou  sue- 
cesseurs  universels  en  jouissent  individttellement  chacun  dans 
la  proportion  de  sa  partie  h6r€ditaire.  Toute  convention  qui 
aurait  pour  objet  de  priver  la  f em/me  ou  ses  hiritiers  de  ce  droit 
ou  qui  tendrait  a  en  rendre  Vexercise  illusoire  serait  a  conside- 
rer  comme  non  avenue. — lb.  tom.  3,  p.  486.  So  that  not  only 
the  heirs  of  the  wife  do  succeed  to  all  the  rights  she  herself  would 
have  had,  in  case  of  survivorship,  but  any  stipulation  to  the  con* 
trary  inserted  in  a  marriage  settlement  would  be  void.  The  same 
thing  results  in  Louisiana  from  arts.  11,  2392,  2305,  2306,  and 
2307  of  the  Civil  Code,  and  is  recognized  as  law  by  numerous 
decisions.  Robin  v.  Castille,  T  La.  295.  Broussard  v.  Ber- 
nard,  7  La.  222.  German  v.  Gay,  9  La.  583.  Hart  et  al.  v. 
Foley,  1  Rob.  381. 

With  respect  to  the  alleged  right  of  the  husband  as  adminis- 
trator, to  the  choses  in  action  of  the  wife,  the  answer  is  two- 
fold. 1.  Mr.  Packwood  has  not  administered  in  New  York.  He 
has  not  obtained  letters  testamentary  in  New  York,  and  it  has 
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already  been  shown  that,  by  the  law  of  that  State,  a  married  wo- 
man cannot  make  a  will.  2.  The  wife's  interest  in  conimunitp 
property  cannot  by  any  means  be  regarded  as  a  chose  in  action,  b^- 
longing  to  the  wife  before  coverture,  or  accruing  to  the  wife  du- 
ring' coverture,  and  therefore  belonging  to  the  husband  as  her 
administrator.  It  is  not  a  chose  in  action,  because  it  cannot  be 
sued  for  by  the  wife  or  by  husband  and  wife  during  coverture  : 
and  the  essential  definition  of  a  chose  in  action  is,  a  thing  which 
exists  in  action  only :  a  ris'ht  of  suit ; — a  species  of  property  not 
in  possession,  but  susceptible  of  being  reduced  into  possession, 
by  the  husband,  during  coveiture.  6  Petersdori,  Ab.  404, 
note.  The  wife's  interest  in  the  community,  has  not  the  most  re- 
mote similitude  or  analogy  to  a  chose  in.  action  at  the  common 
law.  The  husband  has  actual  possession,  full  dominion  and 
power  of  disposal  of  the  community  property  during  the  cover- 
ture. He  can  have  no  action  to  reduce  into  his  possession  that 
of  which  he  has  possession  already.  The  wife  has  no  right  of 
action  for  her  share  of  the  community  during  the  coverture,  ex- 
cept in  case  of  separation.  How  then  can  that  be  a  chose  in  ac- 
tion, for  which  nobody  can  sue?  The  interest  of  the  wife  in  the 
community  resembles  rather  an  absolute  estate  to  take  effect  after 
the  termination  of  an  usufruct,  with  this  difference,  that  the  usu- 
fructuary (the  husband)  has  entire  power  of  disposition  and  even 
of  waste,  provided  it  is  not  done  wantonly  or  maliciously — malo 
animo.  With  respect  to  the  bank  stock,  that  is  always  regarded 
to  have  a  locality,  and  to  be  governed  by  the  law  of  the  Stale 
where  the  corporation  was  chartered  and  exists.  See  the  late  de- 
cision of  the  Supreme  Court  of  the  United  States  in  Zacharie^s 
case,  not  yet  reported. 

It  has  been  urged,  that  this  being  a  succession  of  personal  pro- 
perty opened  in  New  York,  we  shouKi  be  remitted  to  the  foreign 
forum  for  the  assertion  of  our  rights,  if  we  had  any  ;  and  we  were 
informed,  that  if  by  mere  removal  the  community  ceased  and  the 
wife  became  invested  with  a  separate  property,  the  Court  of 
Chancery  in  New  York  would  lollow  it.  To  this  we  answer  : 
That  it  is  not  the  custom  of  courts  to  remit  their  own  citizens  to 
a  foreign  tribunal,  when  they  have  in  their  own  bauds  the  power 
of  doing  justice.  Thus  it  has  been  decided,  that  "  where  parties 
are  once  in  a  court  whose  jurisdiction  has  attached,  they  may  be 
required  to  litigate  all  their  rights  there^  relating  to  the  property 
in  controversy,  althousfh  they  reside  in  another  State."  Frost 
et  al.  V.  Bibout,  14  La.  108 ;  and  in  GravUlon  v.  Richards 
JEx^r.  13  lia.  298 ;  this  court  determined,  that  **  the  power  of 
our  tribunals  to  order  the  remission  of  funds  belonging  to  a  foreign 
succession,  is  a  matter  of  sound  discretion,  and  to  be  exercised 
according  to  the  comity  of  nations  when  no  one  is  injured  there- 
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by.**  In  Harvey  v.  Richards^  1  Mason,  409,  which  turned  tipon 
this  question,  Story,  J.  said  :  "  The  property  is  here,  the  parties 
are  here,  and  the  rule  of  distribution  is  fixed.  What  reason  then 
exists  why  the  court  should  not  proceed  to  decree  according  to 
the  rights  of  the  parties  ?  Why  should  it  send  our  own  citizens 
to  a  foreign  tribunal  to  seek  that  justice,  which  it  is  in  its  own 
pov7er  to  administer  without  injustice  to  any  other  person." 
The  courts  of  every  country  assume  jurisdiction,  in  order  to  do 
justice  to  their  own  citizens,  wherever  the  defendant  can  be  served 
cither  by  attaching  his  property  within  the  State,  by  distring'cts, 
sequestration,  or  the  publication  of  a  rule  in  chancery.  The  only 
exceptions  are,  where  the  defendant  neither  resides  within  the 
State,  nor  has  property  within  the  State,  and  the  thing  in  contro- 
versy being  also  without  the  State,  the  court  have  no  means  of 
enforcing  its  judgment. 

But  the  great  argument  of  our  learned  antagonist  remains  to 
be  answered.  We  advance  now,  as  we  did  on  a  former  occasion, 
to  sustain  the  actual  property  of  the  wife  in  the  community,  the 
case  of  Dixon  v.  DixoUy  in  which  this  passage  occurs  :  *'  It  is 
not  the  law  in  force  when  the  marriage  is  dissolved,  but  that  in 
force  when  it  is  contracted,  that  determines  the  rights  of  the 
parties  under  the  contract."  Granted  say  they.  But  in  1804, 
when  these  parties  removed  to  Louisiana,  the  law  in  force  was 
the  Spanish  law^  and  by  the  Spanish  law,  the  wife  could  sell  or 
give  to  her  husband,  and  by  consequence  change  her  domicil 
with  intent  to  transfer  her  rights  to  him.  On  this  Spanish  law, 
the  legislation  of  Louisiana  could  have  no  effect  according  to  our 
own  doctrine.  For  in  Dixon  v.  Dixon,  it  is  said,  that  "  no  pos- 
terior law  can  affect  the  rights  vested  by  the  contract ;"  and  in 
Saulr.  His  Creditors^  that  "  the  parties  must  be  presumed  to  con- 
tract with  reference  to  the  jurisdiction  of  the  law-giver,  namely, 
that  they  shall  be  bound  by  the  community  while  they  remain 
within  his  jurisdiction,  and  shall  be  free  from  the  community 
when  they  remove  beyond  it." 

The  husband  and  wife  were,  by  the  Spanish  law,  so  far  consi- 
dered separate  persons,  that  they  could  validly  enter  into  onerous 
contracts  between  themselves ;  but  they  were  prohibited  from 
making  donations  to  each  other,  during  the  marriage,  of  property 
in  possession.  The  wife,  however,  could  renounce  her  title  to 
the  matrimonial  acquests  or  gains  at  any  time  before,  durinof,  or 
after  the  dissolution  of  the  marriage.  L^ Abbe's  Heirs  v.  Abat, 
2  La.  565.  Here,  may  it  please  the  court,  is  no  onerous  contract 
as  there  was  in  VAbbe  v.  Abat.  Here  is  neither  sale,  exchange, 
nor  partition.  Here  is  no  renunciation  of  the  wife's  rights  to  the 
community.    Here  is  no  donation  mortis  causa^  unless  the  ap- 
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pointment  of  an  executor  is  affirmed  to  be  a  testament  in  dis- 
guise. Where  then  is  the  title  of  the  husband,  even  according 
to  the  Spanish  law,  supposing  it  unaltered  by  subsequent  legis- 
lation ?  But  I  am  far  from  admitting  it  was  unaltered  and  unal- 
terable. We  must  separate  the  essence  of  the  contract  from  its 
incidents  and  accessories.  The  one  is  permanent,  inviolable,  un- 
changeable. The  others  yield  to  the  legislative  power  which 
regulates  property  while  it  protects  it.  This  is  no  contradiction, 
but  an  affirmation  of  the  doctrine  in  Dixon  v.  Dixon  and  Saul 
V.  His  Creditors^  that  the  parties  must  be  understood  to  contract 
with  reference  to  the  law  of  their  domicil,  and  of  course  with 
reference  to  the  right  of  the  law-giver,  to  enlarge  or  restrict  the 
capacities  or  incapacities  of  the  parties  contracting.  By  far  the 
strongest  instances  of  affecting  by  posterior  legislation,  personal 
abilities  and  disabilities,  have  been  given  on  this  very  subject  of 
marital  rights  and  the  contracts  of  married  women.  Thus  by  the 
Spanish  law,  they  could  renounce  their  privilege  not  to  be  an- 
swerable for  their  husbands'  debts,  under  the  law  of  Toro,  corres- 
ponding to  the  Senatns'Consultum  Velleianum,  That  has  been 
altered.  They  cannot  now  become  bound  for  their  husbands' 
debts  in  any  way  whatever.  On  the  other  hand,  they  could 
fiot  renounce  their  dotal  or  paraphernal  rights.  This  has  been 
allowed  by  the  act  of  1835.  Are  our  adversaries  prepared  to  say, 
that  the  power  to  renounce  taken  away  by  one  of  those  laws,  and 
given  by  the  other,  applies  only  to  women  married  subsequent 
to  their  enactment  ?  This  court  have  decided  the  contrary. 
Pritchard  v.  The  Citizens  Bank,  8  La.  133.  And  in  the 
same  case  it  was  determined,  that  where  there  was  no  change  of 
domicil  after  the  period  of  acquisition,  the  rights  of  either  spouse 
in  the  succession  of  the  other,  are  to  be  determined  not  by  the 
law  in  force  at  the  time  of  the  marriage,  but  by  that  existing  at 
the  time  the  succession  is  opened.  8  La.  133.  How  impracti- 
cable or  absurd  indeed  would  be  any  other  rule  !  These 
parties  came  here  in  1804 ;  from  1804  to  1808,  their  acquests 
must  have  been  a  trifle.  In  1808  the  law  was  altered,  and  the 
bulk  of  their  fortune  was  acquired  between  1808  and  1836,  the 
larser  part  indeed  we  may  infer  from  the  evidence,  between  1825 
and  1836.  But,  though  the  law  in  force  at  the  time  and  in  the 
place  where  the  succession  is  opened,  is  the  rule  where  there  has 
been  no  change  of  domicil,  I  have  shown  it  is  not  the  rule  where 
the  domicil  has  been  changed.  Burge,  619,  620,  621.  Story's 
Confl.  of  Laws,  1st  ed.  160,  161. 

A  case  like  the  present,  arising  under  the  existing  law,  is  now 
most  equitably  provided  for.  By  the  act  of  1842,  (Sess.  Acts,  p. 
300,  §  1,)  personal  property  within  the  State  can  be  disposed  of 
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only  in  accordance  with  its  laws.  The  act  of  1842,  it  is  true, 
was  passed  after  Mrs.  Pack  wood's  death,  but  we  do  not  regard  it 
as  introductory  of  any  new  rule.  It  is  a  mere  repetition  of  the 
old,  accompanied  with  more  full  and  extensive  directions  for 
carrying  it  into  effect,  and  improved  modes  of  proceeding  in  con- 
formity with  the  legislative  willy  as  previously  expressed.  To 
sustain  this  view  of  the  act  of  1842,  we  have  only  to  go  back  to 
the  483d  art.  of  the  Civil  Code,  which  declares,  that  "  persons 
out  of  the  State  cannot  dispose  of  iheproperit/j  they  possess  in  it, 
in  a  manner  contrary  to  its  laws."  The  term  property,  is  com- 
prehensive enough  to  embrace  all  kinds  of  things  which  are  sus- 
ceptible of  ownership,  and  there  is  nothing  in  the  context  or  sub- 
ject matter  to  restrain  it.  Therefore,  by  the  English  text,  persons 
out  of  the  State  can  no  more  dispose  of  their  moveables  within 
the  State,  contrary  to  its  lawsj  than  they  can  of  their  immoveables. 
But  if  that  text  admitted  of  any  doubt,  the  French  text  might  be 
used  to  explain  it,  and  the  terra  there  used  as  equivalent  to  *  pro- 
perty' is  bietis :  and  hiens  is  the  most  comprehensive  term 
known  to  the  law.  Zachariae  says  ''  Vensemble  de  biens  d'une 
per  Sonne  n^est  autre  chose  a  fond  que  V  utility  collective  de  tons 
ses  droits  civilsi"  and  again  "  t expression  biens  d€signe  Vutilit6 
orfune  per  Sonne  pent  retirer  des  objels  sur  lesquels  elle  a  des  droits" 
This  court  have  adjudicated,  that  the  word  *  biens^  includes  both 
moveables  and  immoveables.  Lowry  v.  Kline,  6  La.  387. 
"Property  comprehends  every  species  of  title  inchoate  or  com- 
plete. It  embraces  rights  that  lie  in  contract : — executory  as  well 
as  executed."    Soulard  v.  United  States,  4  Peters,  512. 

Lastly,  as  to  the  objection  that  art.  2373,  is  derived  from  the 
Spanish  law,  and  that  that  law  forbade  children  to  sue  their  pa- 
rents. The  only  restriction  on  children  suing  their  parents  by 
car  Code,  is  in  art.  244  :  "  Children  cannot  sue  father  or  mother 
for  a  marriage  settlement."  Therefore,  they  can  sue  for  anything 
else.  See  also  art.  257,  258.  How  are  articles  243,  260,  256, 
257,  258,  to  be  enforced  without  suit?  Cases  of  suits  by  chil- 
dren against  parents :  MurphT/s  Heirs  v.  Murphy,  5  Mart.  83. 
Placentia^s  Heirs  v.  Placentia,  8  La.  577.  Caldwell  v.  Hen- 
nen,  6  Rob.  20. 
Roseliusj  on  the  same  side. 

BuLLARD,  J.  A  branch  of  this  cause  was  before  us  at  the  last 
term,  (9  Rob.  438,)  and  the  decision  then  rendered,  was  confined 
to  the  question  whether  a  fund  of  about  $14,000,  which  had  been 
deposited  in  the  Commercial  Bank,  was  to  be  considered  as  be- 
longing to  the  community,  and  applicable  in  the  hands  of  the 
executor  to  the  payment  of  the  debts. 
The  present  appeal  relates  to  another  part  of  the  opposition 
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made  by  some  of  the  heirs,  to  the  account  rendered  by  the  ex- 
ecutor, in  which  they  allege,  that  the  executor  ought  to  account 
for  one  undivided  half  of  a  plantation  and  slaves  situated  in  the 
parish  of  Plaquemine,  and  for  half  the  revenues  of  it  during  the 
years  1840,  1841,  1842  and  1843.  They  allege,  that  this  port  of 
the  plantation,  not  appearing  on  the  inventory,  was  ostensibly 
sold,  in  the  year  1840,  to  David  Stewart,  for  one  hundred  thou- 
sand dollars,  on  a  credit  of  one,  two,  three,  four,  five  and  six 
years ;  but  they  allege  and  charge,  that  the  sale  was  simulated, 
and  that  the  said  Stewart  only  held  the  property  for  Samuel 
Packwood,  with  a  view  of  depriving  these  opponents  of  their 
legal  rights  to  said  property  and  its  revenues ;  and  they  further  al- 
lege, that  Stewart  has  lately  retroceded  said  property  to  Pack- 
wood,  and  that  said  retrocession  ought  to  enure  to  the  benefit  of 
the  community,  even  if  it  should  be  decided  that  the  sale  was 
real  ;  that,  at  all  events,  the  executor  is  bound  to  account  for  the 
$100,000,  for  which  the  property  was  sold  to  Stewart. 

They  further  insist  in  their  opposition,  that  the  executor  ought 
to  have  charged  himself  with  $90,000,  for  which  one-half  of  the 
plantation  and  slaves  were  sold  to  T.  J.  Packwood,  which  sum, 
or  a  greater  part  of  it,  the  executor  has  received. 

They  further  say,  that  the  executor  has  not  accounted  for  506 
shares  in  the  Union  Bank,  belonging  to  the  community. 

They  object  to  the  commissions  allowed  to  McBride,  for  col- 
lecting rents. 

They  allege,  that  the  executor  has  not  deposited,  any  of  the 
funds  which  he  has  received,  and  for  which  he  is  account- 
able, in  an  incorporated  bank  paying  interest  on  deposites,  but 
has  applied  the  funds  to  his  own  use,  and  is  therefore  bound  to 
pay  twenty  per  cent  damages. 

These  oppositions  were  sustained,  and  the  executor  appealed. 

It  is  proper  first  to  say,  that  the  court  did  not  err  in  our  opin- 
ion, in  regarding  the  stock  in  the  Union  Bank,  secured  on  real 
estate,  and  acquired  before  (he  removal  of  Packwood  and  his 
wife  from  Louisiana,  as  a  part  of  the  community,  one-half  of 
which,  consequently  belongs  to  the  estate  of  Alice  Packwood. 
Although  perhaps  moveable,  according  to  art.  466  of  the  Civil 
Code,  yet  it  has  the  same  situs  with  the  immoveable  upon  which 
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it  forms  a  charge ;  its  transfer  has  to  be  made  on  the  books  of  the 
Bank  situated  here.  But  whether  it  be  considered  as  moveable, 
or  as  an  incorporeal  right,  immoveable  on  account  of  its  relating 
to  real  estate,  according  to  art.  462,  it  belonged  to  the  community 
Aere,  at  the  death  of  Alice  Packwood. 

Bui  we  are  of  opinion,  that  the  commissions  paid  by  the  exe- 
cutor, to  the  person  who  was  employied  by  him  to  collect  the 
rents,  ought  to  have  been  allowed  to  him,  as  charged  in  his  ac- 
count. 

Having  disposed  of  the  two  last  grounds  of  opposition,  we 
come  to  consider  whether  the  sale  to  Stewart,  by  Packwood  and 
his  wife,  after  they  removed  from  Louisiana,  was  simulated,  and, 
as  alleged,  with  a  view  of  depriving  the  children  of  the  vendors, 
of  their  just  rights;  and  whether  such  parts  of  the  price  of  the 
other  half,  which  had  been  sold  to  Theodore  J.  Packwood  before 
the  removal  of  his  parents  from  Louisiana,  received  afterwards 
by  Packwood  in  New  York,  must  be  regarded  as  a  community 
fund  in  his  bands,  to  be  administered  here,  and  for  which  he  is 
accountable,  as  a  port  of  the  estate  of  Alice  Packwood  in  this 
State. 

Nearly  the  whole  ground  travelled  over  in  argument,  when  the 
other  branch  of  the  case  was  before  us,  has  been  again  explored ; 
but  notwithstanding  the  ability  and  learning  displayed  at  the 
bar,  the  counsel  have  fsiiled  to  convince  us,  that  we  were  in  error 
in  adopting,  as  we  did  on  that  occasion,  the  following  proposi- 
tions, as  well  founded  in  law. 

1.  On  the  removal  of  Packwood  with  bis  wife,  to  reside  here,  in 
1804,  the  law  then  in  force  establishing  and  regulating  the  ma-* 
trimonial  community  of  gains,  operated  upon  the  property  ac- 
quired during  their  residence  here,  and  it  became  community  pro- 
perty. 

2.  On  their  change  of  domicil,  in  1836,  by  returning  to  re- 
side in  a  State  where  a  different  law  prevails,  the  commu- 
nity law  of  liouisiana  ceased  to  operate  as  to  future  acquisitions 
of  property,  whatever  may  be  the  effect  of  such  removal  as  to 
property  previously  acquired,  during  their  residence  in  this  State. 

3.  That  the  executor  here  administers  only  on  the  property  in 
Louisiana,  belonging  to  the  testatrix ;  and  whatever  estate  Mrs. 
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Packwood  may  have  left  in  New  York  is  to  descend,  and  to  be 
administered,  according  to  the  law  of  that  State. 

4.  That  on  the  change  of  domicil  in  1836,  the  title  to  the  pro- 
perty already  acquired  here,  did  not  vest  in  the  parties  each  for 
one  undivided  half,  separately  from  the  other,  but  the  husband, 
so  long  as  the  marriage  existed,  retained  his  power  over  it ;  that 
it  was  subject  to  his  debts  contracted  after,  as  well  as  before 
the  change  of  domicil,  and  that  he  had  a  right  to  enjoy  the  fruits 
of  the  property,  and  to  sell  it  without  fraud,  and  that  no  distinct 
separate  interest  vested  in  Mrs.  Packwood  before  the  dissolution 
of  the  marriage  by  her  death ;  and  that,  at  that  period,  one-half 
of  whatever  property  still  existed,  which  had  been  acquired  dur- 
ing the  residence  of  the  parties  in  this  State,  vested  in  her  heirs, 
subject  to  the  payment  of  one*half  of  the  debts  contracted  during 
the  marriage. 

The  degree  of  interest  or  title,  which  the  wife  has  in  the  property 
acquired  during  the  existence  of  the  community  before  its  disso- 
lution, has  been  much  discussed.  It  is  clear,  however,  that  she 
has  a  kind  of  right  susceptible  of  being  defeated  by  a  fraudulent 
alienation  by  the  husband ;  a  title  defeasable  by  her  option  not 
to  accept  the  community,  and  become  liable  for  one-half  of  its 
charges.  By  the  customary  law  of  France,  when  the  husband 
was  guilty  of  a  crime  punishable  with  death  and  confiscation,  the 
half  of  the  property  to  which  the  wife  would  be  entitled  on  the 
dissolution  of  the  community,  was  not  confiscated ;  on  the  other 
hand,  when  the  wife  was  condemned,  her  contingent  share  in  the 
community  was  not  forfeited,  according  to  the  better  opinion  of 
the  jurists,  and  particularly  that  of  D'Aguesseau.  Merlin,  Rep. 
verba,  Communaut^,  i  5. 

The  argument  of  the  counsel  for  the  appellees,  that  the  law 
of  community  of  the  place  where  the  acquests  have  been  made^ 
is  equivalent  to  an  actual  written  marriage  settlement,  in  which 
all  the  provisions  of  the  law  of  that  country  were  word  for  word 
inserted,  and  consequently,  ihat  the  act  of  the  parties  changing 
their  domicil  can  have  no  effect  on  the  rights  acquired  by  mar- 
riage contract,  proves  too  much  for  his  clients  -,  for  if  that  be  the 
case,  then  the  marriage  settlement  resulting  from  the  laws  of  Con- 
necticutj  the  matrimonial  domicil  of  the  parties  originally,  would 
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continue  to  operate,  as  matter  of  contract,  notwithstanding  their 
first  change  of  domicil,  and  the  consequence  would  be,  that  the  wife 
would  only  have  her  dower  in  lands  acquired  here  according  to 
the  common  law.  A  change  of  domicil  does  not  appear  to  us  to  im- 
ply a  modification  of  matrimonial  conventions.  On  the  contrary, 
the  law  operates  upon  all  persons  within  the  State,  and  imparts 
to  property  acquired  by  man  and  wife,  while  under  the  operation 
of  those  laws,  the  character  of  community  property  according  to  the 
definition  of  the  Codes ;  and  the  wife  acquires  in  it  that  species  of 
interest  or  title  of  which  we  have  spoken  ;  when  they  cease  to 
reside  here,  the  law  ceases  to  operate  as  to  their  future  acquisi- 
tions, although  a  change  of  domicil  does  not  involve  a  loss  of  the 
inchoate  rights  of  the  wife  in  the  property  acquired,  nor  does  it, 
in  our  opinion,  operate  to  vest  in  the  wife  irrevocably  her  share 
of  the  acquests,  separately  from  the  husband.  It  is  the  property 
found  at  the  dissolution  of  the  marriage,  which  constitutes  the 
body  of  acquests  and  gains. 

We  have  said,  that  the  executor,  acting  under  the  authority  of 
the  Court  of  Probates,  though  named  as  such  in  a  will  written  in 
New  York,  administers  only  on  the  estate  of  Alice  Packwood^ 
situated  in  Louisiana.  What  estate  she  may  have  left  elsewhere, 
and  what  effect  the  same  will  may  have  as  to  her  property  sit-' 
uated  elsewhere,  it  does  not  concern  us  to  inquire.  The  princi- 
pal question  with  us,  is,  what  constituted  the  estate  of  Alice  Pack- 
wood  in  Louisiana,  at  the  time  of  her  decease  ?  Our  own  laws 
are  to  determine  what  constitutes  her  succession  here,  and  that 
alone  is  to  be  administered  by  her  executor.  Her  succession  may 
be,  as  has  been  contended,  an  entire  thing  ;  but  that  is  not  incon-r 
sistenC  with  the  principle  that  different  parts  of  it,  situated  in  dif- 
ferent States,  may  be  administered  separately  ;  and  nothing  can 
be  more  manifest  than  that  Packwood,  acting  here  as  executor^ 
cannot  be  compelled  to  account  for  anything  which  the  heirs  of 
his  wife  may  allege,  formed  a  part  of  the  estate  not  situated  here. 

This  brings  us  to  the  principal  inquiry  in  the  present  case,  to 
wity  whether  the  sale  to  Stewart  of  an  undivided  half  of  the  plan* 
tation  and  slaves  in  the  parish  of  Plaquemine,  was  simulated^ 
and  made  with  a  view  of  depriving  the  children  of  their  legal 
rights,  or,  in  other  words,  fraudulent. 

One-half  of  the  plantation  had  been  previously  sold  to  their 
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son,  T.  J.  Packwood,  and  there  is  no  dispute  about  the  title  to 
that  part.  When  the  parties  moved  to  New  York,  in  1836,  they 
still  owned  the  other  half.  In  1840,  Packwood  sold  that  half  to 
David  Stewart,  for  $100,000,  payable  in  six  equal  annual  instal- 
ments, for  which  notes  were  given  secured  by  mortgage,  to  bear 
interest  at  seven  per  cent,  if  not  punctually  paid.  This  deed  was 
signed  by  Alice  Packwood,  as  well  as  her  hnsband,  at  New  York ; 
and  was  duly  recorded  in  the  parish  of  Plaquemine,  where  the 
property  is  situated.  Theodore  J.  Packwood,  one  of  the  heirs, 
afterwards  brought  a  suit  against  Stewart  for  a  partition  of  the 
property.  In  1843,  Stewart  reconveyed  the  property  to  Pack- 
wood,  and  the  notes  were  cancelled.  It  further  appears,  that  in 
1834,  Packwood  had  sued  Stewart  for  a  part  of  the  price  by  at- 
tachment, and  that  Theodore  J.  Packwood  was  garnished  and 
paid  over,  after  judgment,  upwards  of  99000  to  the  plaintiff's 
attorney. 

This  part  of  the  case,  which  relates  to  the  fraudulent  char- 
acter of  the  sale  to  Stewart,  if  it  has  any  legal  foundation,  is 
founded  on  art.  2373  of  the  Civil  Code,  which  provides,  that  "  if 
it  should  be  proved  that  the  husband  has  sold  the  common  estate, 
or  otherwise  disposed  of  the  same  by  fraud,  to  injure  his  wifcj 
she  may  have  her  action  against  the  heirs  of  her  husband,  in  sup- 
port of  her  claim  in  one-half  of  the  estate,  on  her  satisfactorily 
proving  the  fraud." 

The  Spanish  law  puts  the  action  in  such  a  case,  upon  the  same 
footing  with  the  revocatory  action  generally  to  annul  fraudulent 
contracts ;  and  the  sale  or  other  disposition  of  property  made  by 
the  husband,  must  be  shown  to  be  made  "  dolose  tU  uxor  prive- 
tur  sua  parte  ;"  or,  as  our  Code  expresses  it,  '*  by  fraud  to  injure 
his  wife."    Gomez  ad  Leges  Tauri.  No.  72  and  74. 

Although  the  Code  speaks  of  such  an  action  being  given 
against  the  heirs  of  the  husband,  as  if  it  did  not  contemplate  an 
action  against  him  personally  by  the  heirs  of  the  wife,  yet  conced- 
ing,  what  is  by  no  means  clear,  that  such  an  action  can  be  main- 
tained during  the  lifetime  of.  the  husband,  by  his  own  children, 
as  heirs  of  his  wife,  let  us  inquire  what  are  the  proofs  offered 
in  the  case  before  us. 

The  case  does  not  certainly  present  the  usual  indicia  of  fraud. 
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The  wife,  with  whom  the  appellant  appears  to  have  lived  bar- 
moDiousiy,  joined  in  the  act  and  signed  the  deed.  The  pre- 
sumptive heirs  of  both  parties  were  the  same  persons — the  issue 
of  their  marriage.  They  had  lived  together  nearly  forty  years. 
One  of  the  children  regarded  the  sale  as  bonafide^  and  not  wish- 
ing to  hold  the  plantation  in  partnership  with  Stewart,  sued  for 
a  partition.  Packwood  retained  a  mortgage  on  the  property,  and 
sued  for  a  part  of  the  price,  recovered  a  judgment,  and  was  paid 
by  his  son,  as  a  garnishee,  the  amount  claimed.  It  is  difficult  to 
discover  in  this  an  intention  on  the  part  of  Packwood  to  defraud 
his  wife,  who  joined  him  in  the  sale.  The  children  who  make 
this  alI^;ation  had,  at  that  time,  no  interest  and  no  right,  which 
could  be  affected  by  the  transaction.  It  was  only  at  the  death  of 
Alice  Packwood  that  they  acquired  any  right.  Suppose  the  re- 
trocession had  never  taken  place,  and  they  had  sued  for  the  pro- 
perty itself,  as  in  the  ordinary  revocatory  action,  could  not  Stew- 
art haveopposed  to  them  the  act  of  Alice  Packwood  herself,  whose 
heirs  they  are,  and  whose  contracts  they  are  bound  to  warrant  ? 
It  is  not  enough  that  the  sale  to  Stewart  was  merely  simulated  ; 
it  must  be  shown  to  have  been  made  to  injure  the  wife,  and  to 
deprive  her  of  the  share  in  the  common  property,  to  which  she 
would  have  been  otherwise  entitled  ;  nor  is  it  enough,  that  the 
contract  was  made  with  the  full  consent  of  Mrs.  Packwood,  with 
a  view  to  favor,  ultimately,  a  part  of  the  children  to  the  preju- 
dice of  others ;  if  that  should  be  supposed  to  be  the  motive  of  the 
parties,  the  children  have  no  right  to  complain  of  that  as  a  fraud. 
Upon  the  retrocession  of  the  property,  the  title  vested  in  Pack- 
wood  alone.  If  Mrs.  Packwood  had  any  interest  in  the  notes 
which  were  restored  to  Stewart,  as  the  consideration  for  which 
the  sale  was  cancelled,  it  is  not  here  that  the  appellant  is  to  ac- 
count for  it;  inasmuch  as  both  parties  lived  in  New  York  at  the 
time,  and  the  fund  does  not  belong  to  the  community  in  this 
State.  The  retrocession  to  Packwood  took  place  in  July,  1843, 
several  years  after  the  death  of  his  wife,  and  when  they  had  been 
both  domiciled  in  New  York  for  many  years. 

It  is  further  contended,  that  Packwood  is  bound  to  account  here, 
to  his  children,  for  the  sum  of  $90,000,  the  price  for  which  he 
sold  the  other  half  of  the  plantation  to  his  son  during  the  exis- 
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tenee  of  the  community.  It  is  quite  obvious,  according  to  the 
principles  already  set  forth  in  this  and  in  the  other  branch  of 
the  case,  that  the  price  of  that  part  of  the  property  did  not  exist 
here  at  the  death  of  Alice  Packwood,  and  does  not  form  a  part 
of  the  community  to  be  settled  here:  and  that  the  appellant  is 
no  more  accountable  for  that  transaction,  during  the  lifetime 
of  his  wife,  than  for  the  price  of  any  other  property  which  he 
may  have  sold  before  the  dissolution  of  the  community. 

The  counsel  for  the  appellees  speak  of  the  will  of  Mrs.  Pack- 
wood  as  a  disinherison  of  her  children  in  disguise,  as  if  dictated 
or  suggested  by  her  husband,  for  his  benefit.  Of  this  we  have 
no  information ;  but  it  should  not  be  forgotten,  that  real  estate 
situated  here  to  a  large  amount,  appears  in  the  inventory,  as  be- 
longing to  the  community,  which  Pack  wood  had  a  right  to  sell 
at  any  moment  before  the  death  of  his  wife,  but  which  remains, 
and  one  half  is  admitted  to  belong  to  his  children  in  the  right  of 
their  mother,  of  the  value  of  more  than  ^50,000.  The  share  of 
the  wife  in  that  property  was  not  disposed  of  by  her  will ;  and, 
in  fact,  the  will  left  whatever  property  the  testatrix  may  have 
possessed  at  her  death,  in  this  State,  to  descend  as  if  she  had  died 
iatestate. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Court  of  Probates  be  reversed ;  and  it  is  further  ordered,  that  the 
opposition,  so  far  as  it  relates  to  the  Union  Bank  stock,  be  sus- 
tained, and  that  in  all  other  respects  it  be  overruled  and  rejected : 
and  that  the  account  rendered  by  the  executor,  being  thus  amend- 
ed, be  approved  and  homologated ;  that  the  opponents  pay  the 
costs  of  the  appeal,  and  that  all  other  costs  be  paid  by  the  com- 
munity. 


Same  Case. — Application  for  a  Re-hearing. 

Personal  property  has  no  other  8ttu»  than  the  domicil  of  the  owner. 

RoseUus,  for  a  re-hearing,  contended,  thatby  the  cancelling  of 
the  sale  to  Stewart,  the  property  was  re-invested  in  the  original 
vendor,  as  if  no  sale  had  been  made.    Power  v.  Ocexn  Ins.  Co. 
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19  La.  30.  That  at  the  time  of  the  sale,  the  property  belonged 
to  the  community,  and  by  the  retrocession  again  became  vested 
in  it.  That  the  dissolution  of  the  community  by  Mrs.  Pack  wood's 
death,  could  not  affect  the  question  as  to  what  property  belonged 
to  the  community  ;  and  that  its  effect  was  limited  to  preventing 
.any  future  acquisitions. 

The  community  of  acquests,  is  the  creature  of  the  law  of  Loui- 
siana, and  the  interest  of  the  wife  therein,  cannot  be  divested  by 
her  removal  from  this  State.  To  say,  that  though  the  commu- 
nity is  dissolved,  by  the  removal  of  the  spouses  into  another  State, 
as  to  all  future  acquisitions,  but  that  it  continues  to  exist  as  to  the 
property  acquired  during  their  residence  in  this  State,  and  that 
the  husband,  as  the  head  of  the  community,  retains  the  right  of 
selling  such  property,  is  fallacious.  The  community,  which 
commenced  from  the  moment  that  the  parties  removed  into  this 
State,  naturally  ceased  to  exist  from  the  time  when  their  removal 
from  it  exempted  them  from  the  dominion  of  the  laws  of  Louisiana. 
From  that  period,  the  legal  partnership  was  dissolved,  and  the 
property  acquired  during  its  continuance,  was  held  by  the 
spouses  in  common,  subject  to  the  payment  of  the  community 
debts.  The  power  of  a  husband  to  sell  the  community  property, 
is  given  to  him  by  the  laws  of  this  State,  as  an  incident  to  the  com- 
munity, and  it  ceases  to  exist  from  the  moment  that  the  latter  is 
at  an  end. 

Wilde,  in  support  of  the  application.  The  community  of 
acquests,  and  the  rights  of  parties  under  it,  must  be  considered 
as  springing  either  from  law,  or  contract.  If  from  the  latter,  it 
travels  with  the  parties  and  follows  them  to  the  grave — no  law 
can  affect  it ;  if  from  the  former,  it  must  cease  to  exist,  when  the 
parties  remove  beyond  the  limits  within  which  it  prevails.  To 
declare  that  the  community  ceases  to  exist  as  to  future  acquisi- 
tions, from  the  time  of  the  removal  of  the  parties  to  another  State, 
but  that  the  husband  continues  to  have  the  power  of  disposing  of 
the  community  property,  would  be  to  give  to  the  laws  of  this 
State  not  only  an  extra-territorial,,  but  a  partial  and  imperfect 
effect. 
BuLLARD,  J.    Two  principal  questions  have  been  discussed 
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by  the  learned  counsel  for  the  appellees,  in  their  petition  for  a 
re-hearing. 

1.  What  is  the  legal  effect  of  the  cancelling  of  the  sale,  from 
Samuel  Packwood  to  David  Stewart,  on  the  restitution  of  the 
notes  given  for  the  price  of  the  undivided  half  of  the  plantation 
and  slaves,  in  the  parish  of  Plaquemine  ? 

2.  What  was  the  legal  eflect  of  the  removal  of  Packwood  and 
wife  from  Louisiana,  with  regard  to  the  property  acquired  during 
their  residence  here? 

These  questions,  and  the  opinion  of  the  court  on  them,  have 
been  discussed  so  earnestly,  that  they  merit  some  further  notice 
from  us. 

I.  It  is  contended,  that  on  the  cancelling  of  the  sale  to  Stewart 
by  Packwood,  the  property  reverted  back  to  Packwood  in  the 
same  manner  as  if  it  never  had  been  sold.  But  it  must  not  be 
forgotten  that,  at  that  time,  Mrs.  Packwood  had  been  dead  seve- 
ral years  ;  thai  Packwood  no  longer  represented  the  community, 
much  less  the  heirs  of  his  wife,  and  could  not  without  their  con- 
sent re-invest  in  them  a  title  to  one-half  of  the  property,  which 
they  assert  belonged  to  Mrs.  Packwood  before  her  death.  Hence 
they  have  never  pretended  thatone-half  of  the  plantation  belongs 
to  the  heirs,  in  virtue  of  the  cancelling  of  the  sale  by  Packwood 
alone.  It  has  never  been  put  on  any  inventory  of  the  estate,  nor 
required  to  be  so.  The  heirs  have  contented  themselves  with 
claiming  one-half  of  the  amount  of  the  notes  originally  given 
by  Stewart,  and  which  were  returned  to  him  on  the  cancelling 
of  the  sale.  Now,  admitting  for  the  sake  of  this  argument,  that 
one-half  of  those  notes  belonged  to  Mrs.  Packwood  as  her  sepa- 
rate property,  and  that  Packwood,  by  making  use  of  them  for  his 
own  benefit,  became  accountable  to  her  representatives,  yet  they 
were  at  that  time  domiciled  in  New  York ;  and  it  is  now  well 
settled,  that  personal  property  has  no  other  siiu^  than  the  domi- 
cil  of  the  owner.  Such  a  fund,  we  think,  does  not  form  a  part  of 
the  succession  of  Alice  Packwood,  which  has  been  confided  to 
the  appellant,  to  be  administered  here  under  the  authority  of  the 
Court  of  Probates.  If,  according  to  the  laws  of  New  York,  it  was 
the  separate  properly  of  the  wife,  of  which  we  are  not  informed, 
it  is  clearly  to  be  disposed  of  as  a  part  of  her  estate,  according  to 
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the  laws  of  that  State,  and  not  according  to  those  of  Louisiana. 
Let  lis  suppose  that  those  notes,  after  the  death  of  Mrs.  Pack- 
wood,  had  been  exchanged  for  stocks  in  New  York,  the  domicil 
of  Packwood :  will  it  be  contended  that  he,  acting  as  executor 
in  Louisiana,  would  be  bound  to  account  for  them  here,  where 
they  form  no  part  of  her  estate  ?  If  the  same  thing  had  been 
done  in  her  lifetime,  instead  of  giving  up  the  notes  afterwards 
on  the  cancelling  of  the  sale,  the  stocks  thus  purchased  in  New 
York,  would  clearly  not  have  become  a  part  of  the  community 
on  the  death  of  Mrs.  Packwood.  If  the  fund  had  been  employed 
in  the  purchase  of  other  real  estate,  even  in  Louisiana,  in  the  life* 
time  of  Mrs.  Packwood,  it  is  clear  it  would  not  have  become  com- 
munity property,  after  the  parties  had  changed  their  domicii  to 
New  York,  and  after  the  law  of  this  State  had  ceased  to  operate, 
80  as  to  create  a  community ;  the  existing  law  requiring  in  or- 
der to  produce  such  an  effect,  in  relation  to  marriages  contract- 
ed abroad,  the  residence  of  both  the  husband  and  wife  in  Loui- 
siana. 

There  is  no  doubt,  that,  in  cases  of  retrocession,  properly  speak- 
ing, the  effect  is,  to  re-invest  the  title  as  if  no  alienation  had  taken 
place.  But  that  ]>re-supposes,  that  the  capacities  of  the  contrac- 
ting parties  remain  unchanged.  Now,  according  to  the  preten- 
sions of  the  heirs  of  Mrs.  Packwood,  her  right  to  one-half  of  the 
notes,  representing  the  price  of  the  plantation,  became  on  her 
death  irrevocably  vested  in  her  heirs  ;  and  we  repeat  that  Pack- 
wood  ceased  to  represent  a  community,  and  the  heirs  of  the 
wife. 

IL  Upon  the  second  point,  we  are  by  no  means  satisfied  that 
we  erred  in  relation  to  the  effect  which  the  removal  of  Packwood 
and  wife  from  Louisiana,  had  upon  the  property  acquired  here  du- 
ring their  residence  in  Louisiana ;  and  we  adhere  to  the  opinion 
first  expressed,  that  the  separate  right  of  the  wife  to  one-half,  did 
not  vest,  80  as  to  place  one-half  of  the  property  beyond  the  con- 
trol of  the  husband,  by  their  change  of  domicil. 

Rc'hearing  refused. 

Vol.  XU.  47 


370  NEW  ORLEANS, 


Mitchell,  Tutor,  ▼.  Cooley. 


James   Mitchell,  Natural  Tutor  of  his  Miuor  Children,  v. 
Thomas  Jefferson  Cooley. 

Where,  pending  an  action  instituted  by  the  natural  tator  of  certain  minoiB  to  re- 
cover an  amount  due  to  them,  the  tutor  dies,  another  tutor  mast  be  appointed, 
in  whose  name  the  proceedings  may  be  carried  on.  Theexecetor  of  the  deceas- 
ed tutor  cannot  represent  the  minors,  nor  receive,  nor  administer  their  property. 
In  such  a  case,  where  the  tutor  dies  pending  an  appeal,  the  action  will  be  con- 
tinued until  the  minors  are  properly  represented,  or  come  of  age. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WaHs,  J. 

Emerson,  for  the  defendant,  moved  to  dismiss  this  appeal,  for 
the  want  of  proper  parties,  the  natural  tutor  by  whom  the  suit  was 
commenced  having  died,  and  no  other  tutor  having  been  since 
appointed.    Civ.  Code,  arts.  2S8,  290. 

/.  and  G.  StrawbridgCy  for  the  appellant. 

MoRPHY,  J.  This  suit  was  brought  by  the  petitioner,  as  the 
natural  tutor  of  his  minor  children,  to  recover  money  alleged  to 
be  due  to  them.  There  was  a  judgment  of  nonsuit  below,  from 
which  he  has  appealed.  Since  the  case  has  been  brought  up,  the 
plaintiff  has  died,  and  John  Turpin,  his  testamentary  executor, 
has  made  himself  a  party  to  the  appeal.  Its  dismissal  is  now 
prayed  for  by  the  defendant  and  appellee,  on  the  ground  that 
there  is  no  party  in  court  legally  qualified  to  appear  on  behalf  of 
the  minors,  the  real  plaintiffs  in  the  suit.  It  is  clear,  that  the 
executor  of  the  deceased  has  no  quality  or  capacity  to  represent 
the  minor  children  of  his  testator,  or  to  receive,  or  administer  their 
property.  Tlie  sums  sought  to  be  recovered,  form  no  part  of  the 
estate  under  his  administration,  as  executor.  On  the  death  of 
their  father,  these  minors  should  have  been  provided  with  another 
tutor,  and  he  should  have  been  made  a  party  instead  of  the  execu- 
tor of  their  late  tutor.  But  while  we  concur  in  opinion  with  the 
appellee,  that  the  minors  are  yet  unrepresented,  we  think  that  his 
motion  to  dismiss  should  not.prevail.  The  appeal  was  well  taken 
by  the  former  tutor,  and  the  minors  should  not  suffer  from  the 
neglect  of  their  relatives  or  friends,  to  procure  the  appointment 
of  another  tutor,  until  they  are  provided  with  a  legal  representa- 
tive or  become  of  age.  The  case  must  stand  continued. 


r 


DECEMBER,  1845.  •  371 


Hiestand  v.  Forsyth. 


It  is,  therefore,  ordered,  that  the  motion  to  dismiss  be  overruled, 
and  that  the  case  stand  continued  to  make  the  proper  parties. 


Ez&A  HiESTAND  V.   GiDEON   C.    FoRSYTU. 

In  a  petitory  action  the  plaintiflTmust  make  oat  a  valid  title  in  himself,  or  judgment 
will  be  given  for  the  defendant. 

Parol  evidence  b  admissible  to  riiow  that  the  land  in  dispute  is  not  included  in  the 
conveyance  under  which  plaintiff  claims.  Per  Curiam:  The  fact  might  have 
been  more  properly  shown  by  a  survey  of  the  premises,  or  by  a  plan  annexed  to 
the  act  of  sale  ;  but,  in  their  absence,  parol  evidence  is  admissible. 

Appeal  from  the  District  Court  of  the  First  District,  Bvcha- 
nauy  J. 

Simon,  J.  This  is  a  petitory  action.  The  plaintiff  sets  up 
title  to  a  certain  tract  of  land  or  plantation,  together  with  the  im- 
provements thereon  erected,  situated  at  the  English  Turn,  parish 
of  Plaquemine,  and  known  by  the  name  of  Woodville,  being 
about  17  arpents  front,  on  the  river  Mississippi,  by  40  in  depth, 
bounded  above  by  the  land  of  M'Millen  and  Roselius,  and  below 
by  the  land  of  Arneaux  Lanneau,  which  plantation  is  his  property, 
with  the  exception  of  six  lots,  each  measuring  90  feet  front,  on 
the  public  road,  by  180  feet  in  depth,  and  is  the  same  which  for- 
merly belonged  to  the  defendant,  who,  having  become  insolvent, 
surrendered  it  to  his  creditors,  for  whose  benefit  it  was  sold  by 
their  syndic,  and  adjudicated  to  Charles  Patterson,  through 
whom,  by  a  regular  chain  of  conveyances,  the  petitioner  holds 
and  owns  the  same. 

He  further  states  in  his  petition,  that  the  defendant,  pretending 
to  have  a  claim  to  a  part  of  the  said  plantation,  has  taken  pos- 
session of  a  house  and  lot  of  ground  situated  thereon,  which  lot 
contains  about  three  acres  of  ground,  measuring  about  150  feet 
front,  on  the  public  road,  by  about  250  deep,  and  situated  be- 
tween the  petitioner's  house  and  the  Woodville  Coffee  House,  and 
to  which  said  defendant  sets  up  title  as  being  his  property.  The 
petitioner  prays,  that  his  title  to  the  property  may  be  recognized ; 
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that  a  writ  of  possession  issue ;  and  that  the  defendant  be  con- 
demned to  pay  him  tl500  for  rents  and  pro6ts,  &c. 

The  defendant  in  his  answer  pleads  the  general  issue,  except 
that  he  admits,  that  he  is  in  possession  of  tlie  lot  described  in  the 
petition,  and  has  been  so  for  many  years.  He  further  denies, 
that  the  plaintiff  has  any  title  to  said  lot,  and  avers,  that  the  same 
was  formerly  mortgaged  to  Madame  Tremoulet  for  the  sum  of 
$500,  &c. 

Judgment  was  rendered  below  in  favor  of  the  plaintiff,  for  the 
lot  of  ground  on  which  the  defendant  resides,  together  with  the 
improvements,  being  the  same  lot  described  in  the  conveyance 
from  the  widow  Tremoulet  to  the  defendant,  and  allowing  said 
plaintiff  twelve  dollars  per  month  for  rents  and  profits,  from 
the  date  of  judicial  demand.  After  a  vain  attempt  to  obtain  a 
new  trial,  the  defendant  has  appealed. 

The  appellee  has  prayed  in  his  answer,  that  the  judgment  ap- 
pealed from  be  so  amended,  as  to  allow  him  to  recover  the  whole 
tract  of  land  claimed  in  his  petition,  with  all  the  improvements 
thereon,  &c. 

It  is  a  fixed  and  well  settled  principle  of  law,  that  in  a  petitory 
action,  the  plaintiff  must  make  out  his  own  title,  and  that  other- 
wise, the  possessor,  whoever  he  may  be,  shall  be  discharged  from 
the  demand  ;  (Code  of  Pract.  art.  44.  Civ.  Code,  art.  3417  ;)— 
and  this  court  has  often  held,  that  in  such  an  action,  the  defen- 
dant is  not  bound  to  show  title,  until  the  plaintiff  has  shown  his; 
(8  Mart.  N.  S.  105 ;)— that  even  a  plea  of  the  defendant,  that  he 
has  a  better  title  to  the  property  claimed,  will  not  impair  the 
force  and  effect  of  the  general  issue ;  (10  Mart.  293  ;) — that  the 
plaintiff  is  bound  to  produce  a  title,  as  owner,  causa  idotiea  ad 
transferendum  dominium,  to  repel  the  presumption  of  owner- 
ship, resulting  from  mere  possession  in  his  adversary ;  (8  La. 
246 ;)— that  such  plaintiff  can  only  recover  on  showing  a  valid 
title  to  the  disputed  premises  in  himself;  and  that  on  his  failure 
to  do  so,  judgment  must  be  for  the  defendant.  10  La.  351.  13 
lb.  556. 

Now,  what  title  has  the  plaintiff  shown  to  the  property  in  dis- 
pute, which  he  alleges  in  his  petition  to  be  in  the  possession  of 
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the  defendant,  and  which  the  latter  admits  in  his  answer,  that  he 
has  possessed  for  many  years  ? 

It  appears,  that  in  1833,  the  defendant  having  become  insol- 
vent, made  a  cession  of  his  property  to  his  creditors,  and  that, 
among  other  articles  surrendered  for  the  payment  of  his  debts,  he 
abandoned  "  a  sugar  plantation^  situated  at  the  English  Turn, 
having  24  to  25  arpents /ron^,  on  the  river  Mississippi,  ^^c^  A 
short  time  afterwards,  the  property  ceded  was  sold  by  the  syndic 
of  his  creditors,  and  Charles  Patterson  became  the  purchaser  of 
the  insolvent's  plantation,  with  all  the  buildings,  &c.  thereon,  de- 
scribed in  the  deed  as  measuring  seventeen  and  three  quarter 
arpents  front,  on  the  river,  and  running  back  to  the  depth  of 
forty  arpents,  at  which  depth  it  lias  a  breadth  of  six  arpents, 
bounded  below  by  land  of  A«  Lanneau,  and  above  by  a  tract  of 
Pierre  Lacoste ;  and  sold  and  fully  guarantied,  with  the  exceptiofi 
of  twelve  lots  measuring  each  ninety  feet  frojit^  on  the  river,  by 
180  feet  in  depth,  as  laid  out  on  a  plan  of  Woodville,  which 
twelve  lots  are  included  in  said  tract,  six  of  tohich  are  included 
in  the  sale,  and  are  sold  without  any  warranty  whatever ;  the 
other  six  are  claimed  by  other  individuals,  and  are  not  inclu- 
ded in  the  sale.  The  tract  contains  400  superficial  arpents, 
more  or  less,  as  per  a  plan  drawn  by  Bringier,  which  was  ex- 
hibited on  the  day  of  the  sale,  and  is  annexed  in  the  margin 
thereof  for  reference. 

In  August,  1833,  Charles  Patterson  sold  the  above  described 
plantation  to  Maurice  Cannon,  according  to  the  description  given 
in  the  first  deed,  as  containing  400  superficial  arpents,  more  or 
less,  '*  with  the  exception  of  twelve  lots  measuring  each  90  feet 
in  front,  on  the  river,  by  180  feet  in  depth,  as  laid  out  on  the  plan 
of  Woodville,  which  said  lots  are  hereby  reserved/'  Thus,  M. 
Cannon  acquired  none  of  the  twelve  lots,  six  of  which  remained 
the  property  of  Charles  Patterson,  the  original  purchaser,  so  far 
only  as  his  purchase  might  extend. 

In  March,  1836,  M.  Cannon  sold  the  same  property  to  George 
Beauregard,  with  the  same  description,  with  the  exception  of  the 
twelve  lots  originally  reserved. 

In  February,  1837,  Beauregard  sold  the  plantation  to  D.  M'- 
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Millen  again,  with  the  exception  of  the  twelve  lots  "  not  hereby 
conveyed." 

In  April,  1838,  M'Millen  sold  the  place  to  Rondeau,  with  the 
exception  of  a  portion  of  land  measuring  two  arpents  front,  on 
the  river,  adjoining  the  property  of  O.  Lacoste,  which  portion  had 
been  previously  conveyed  by  the  vendor  to  C.  M'Millen  and  C. 
Roselius,  and  also  with  the  exception  of  the  twelve  lots  reserved 
by  the  previous  vendors. 

In  September,  1838,  Rondeau  sold  back  the  property  to  D.  M'- 
Millen,  with  the  same  description  and  exceptions. 

In  April,  1840,  M'Millen  sold  the  plantation  to  George  Beau* 
jegard,  with  the  same  description  and  exceptions ;  and  on  the 
29th  of  January,  1841,  Beauregard  having  sold  to  N.  C.  Lane 
five  arpents  in  front,  of  the  whole  tract,  by  twenty  arpents  in 
depth,  as  being  a  part  of  the  plantation  by  him  acquired  from  M'- 
Millen, he,  Beauregard,  conveyed  the  balance  on  the  same  day  to 
Warren  Stone,  with  the  same  description  and  exceptions. 

In  August,  1841,  Lane  acquired  from  Charles  Patterson  the 
latter's  right,  title,  interest,  and  claim  of  every  kind  or  nature 
whatsoever,  which  he  had,  or  may  hereafter  appear  to  have,  in 
and  to  any  of  the  lots  of  the  town  of  Woodville,  as  included 
in  the  adjudication  made  to  him  by  the  syndic  of  Forsyth's  cre- 
ditors. 

In  October,  1842,  Lane  sold  to  plaintiff  the  five  arpents  in 
front  by  twenty  in  depth,  which  he  had  acquired  from  Beaure- 
gard, and  his  right  and  title  to  the  lots  transferred  to  him  by  Pat- 
terson ;  and,  in  December  following,  Stone  sold  to  plaintiff  the 
balance  of  the  plantation  by  him  purchased  from  Beauregard, 
with  the  same  description  and  exceptions. 

Thus,  it  appears,  that  under  the  different  conveyances  first  ori- 
ginating from  Patterson,  the  plaintiff  has  acquired,  and  has  shown 
himself  vested  with  a  title,  which  is  the  same  title  to  the  same 
property,  (except  the  portion  sold  to  M'Millen  and  Roselius,) 
which  was  conveyed  to  Patterson  by  the  syndic  of  the  defen- 
dant's creditors,  to  wit :  a  plantation  of  seventeen  arpents  and  f 
of  an  arpent  front,  on  the  river,  and  fully  guarantied,  with  the 
exception  of  twelve  lots,  measuring  each  90  feet  by  180,  as  laid 
out  on  the  plan  of  Woodville,  six  of  which  lots  are  included  in 
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the  sahy  and  the  six  other  lots  are  not  included  in  said  sale,  and 
are  claimed  by  other  individuals.  Hence,  the  question  occurs, 
is  the  property  claimed  in  this  suit  included  within  the  limits  of 
the  six  lots  sold  with  the  plantation  ;  or  does  it  make  a  part  of 
the  six  lots  which  were  not  sold  ?  For  if  it  is  embraced  or  con- 
sists  in  one  or  more  of  the  latter,  it  is  clear  the  plaintiff  has  no 
title  to  it,  and  cannot  recover. 

The  plan  of  the  town  of  Woodville,  alluded  to  in  the  deed  from 
the  syndic  to  Patterson,  as  beingf  annexed  thereto,  and  also  men- 
tioned in  all  the  subsequent  deeds,  appears  to  have  been  lost  or 
mislaid.  It  was  not  produced  in  evidence,  and  some  of  the  wit- 
nesses say,  that  it  is  lost ;  but  there  is  no  evidence  of  any  diligent 
search  having  been  made  for  it.  It  may  yet  exist,  and  we  consi- 
der it  so  material,  that  it  would  be  difficult,  if  not  impossible,  to 
come  to  any  fiual  decision  on  the  rights  of  the  parties,  unless  the 
original,  or  a  copy  thereof,  be  procured,  or  some  other  legal  means 
be  resorted  to,  to  ascertain  the  exact  situation  and  location,  in  the 
town  of  Woodville,  of  the  property  in  controversy. 

The  evidence  shows  further,  that  a  survey  of  the  town  of 
Woodville  was  also  drawn  out  by  one  of  the  witnesses,  who,  in 
his  testimony,  proceeds  to  give  a  description  of  the  twelve  lots  on 
which  the  town  is  located,  and  of  their  extent ;  but  the  plat  of 
survey  was  not  produced,  and  as  the  proof  of  the  location  of  the 
premises  in  dispute,  within  the  limits  of  the  six  lots  which  were 
sold,  or  of  the  six  ones  which  were  not  sold,  is  very  uncertain 
and  unsatisfactory ;  and  as,  although  the  plaintiff  has  made  out  a 
title  to  six  of  the  lots,  he  has  not  satisfied  us  that  the  property 
claimed  in  this  suit  is  within  the  boundaries  of  his  purchase,  we 
think  justice  requires,  that  this  case  should  be  remanded,  for  the 
purpose  of  ascertaining  the  exact  location  of  the  premises  in  dis- 
pute, either  by  a  survey  thereof,  or  by  the  production  of  the  sur- 
veys heretofore  made,  and  alluded  to  in  the  parol  and  written  evi- 
dence, or  by  such  other  legal  means  and  proof  as  the  parties  may 
think  necessary  to  resort  to  upon  this  important  part  of  their  case. 
As  it  stands,  we  could  not  give  any  satisfactory  answer  to  this 
material  question  of  fact,  upon  which  the  case  will  perhaps  ulti- 
mately turn. 

With  this  view  of  the  actual  state  of  the  case,  it  is  unnecessary 
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for  US  to  inquire  into  the  title  set  up  by  the  defendant,  for,  if  it  is 
not  shown  by  the  plaintiff  that  his  title  covers  the  premises  in  dis- 
pute, this  alone  will  be  sufficient  to  put  an  end  to  the  controversy, 
and  to  reject  his  pretensions.  Until  then,  the  defendant,  whose 
admission  in  his  answer^  that  he  is  in  possession  of  the  lot  do- 
scribed  in  the  petition^  cannot  be  construed  as  admitting  that 
said  lot  is  included  within  the  limits  of  the  property  described  in 
the  plaintiff's  title  deeds,  has  nothing  to  show ;  as,  according  to 
the  principles  above  recognized,  it  is  the  plaintiff's  duty  to  make 
out  his  title  to  the  land  in  contest. 

With  regard  to  the  objections  made  by  the  plaintiff  to  the  tes- 
timony of  D.  Saucier,  Lanneau,  and  Cammack,  admitted  by  the 
court,  a  quaj  to  prove  facts  going  to  identify  the  property  in  dis- 
pute, and  to  show  its  location,  we  think  they  were  properly  over- 
ruled. The  evidence  does  not  appear  to  be  intended  to  show 
title  by  parol,  but  only  to  establish,  that  the  land  sued  for  does 
not  form  a  part  of  the  property  conveyed  by  the  syndic  to  Pat- 
terson, and  is  not  included  within  its  limits.  This  would  have 
been  more  properly  shown  by  a  survey  of  the  premises,  and  par- 
ticularly by  the  plan  annexed  to  the  sale ;  but,  in  its  absence,  we 
cannot  say  that  the  proof  was  inadmissible. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  avoided  and  reversed,  and  that  this  case  be  re- 
manded to  the  lower  court  for  a  new  trial,  for  the  purposes  ex- 
pressed in  this  opinion  ;  the  appellee  paying  the  costa  of  this  ap- 
peal. 

Hiestand,  pro  se. 

Rawlcj  for  the  appellant. 


PiEBRE  H.  Kernion  and  others  v.  Horatio  W.  Hills  and 

another. 

The  amount  of  a  jadgment  rendered  by  a  court  of  the  first  instance,  cannot  be 
pleaded  in  compensation  in  another  action,  where  an  appeal  taken  from  the 
judgment  is  yet  undetermined. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 
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Chinn  and  Canon,  for  the  plaintiffs. 

G.  Sirawbridge,  for  the  appellants. 

Martin,  J.  This  suit  is  brought  on  an  account  of  the  plain- 
tiffs as  inspectors  of  tobacco.  They  sought  to  probe  the  con- 
science of  the  defendants  by  the  following  interrogatories,  viz : 
1st.  Are  you  not  indebted  to  the  plaintiffs  in  the  sum  of  thirty- 
three  hundred,  thirty-seven  dollars,  twenty  cents  ?  If  not,  in  what 
sum  are  you  indebted  to  them  ?  2d.  Is  not  the  annexed  account 
just  and  true?    If  not,  in  what  is  it  unjust  or  false? 

The  answer  denies  any  claim  of  the  plaintiffs,  and  a  judgment 
against  them,  in  the  Court  of  the  First  District,  is  pleaded  in  com- 
pensation. In  answer  to  the  interrogatories,  the  defendants  say, 
that  they  are  not  indebted  to  the  plaintiffs  in  any  sum  whatever. 
They  admit,  that  the  account  sued  upon  is  correct,  with  the  ex- 
ception of  the  last  i'.em,  which  was  added  since ;  they  being  un- 
able to  say,  whether  it  is  correct  or  not,  as  no  marks  or  numbers 
are  given.  They  add,  that  one  of  the  plaintiffs  had  agreed  with 
them,  that  the  account  should  remain  unclaimed,  until  the  final 
decision  of  the  suits  by  the  present  defendants  against  the  plain- 
tiffs in  the  District  Court ;  but  that,  since  the  institution  of  the 
present  suit,  another  of  the  plaintiffs  stated,  that  the  plaintiffs  had 
withdrawn  from  their  agreement  to  set  off,  because  advised  by 
their  lawyer  that  it  was  an  admission  of  the  validity  of  the  judg. 
ment 

The  plaintiffs  had  judgment,  and  the  defendants  appealed. 
The  latter  admitted  the  correctness  of  the  account,  except  as  to 
the  last  item  of  $105,  for  the  inspection  of  173  hogsheads  of  to- 
bacco. The  plaintiffs  propounded  a  supplemental  interrogatory, 
the  answer  to  which  admits  that  item,  for  $97  20,  for  the  in- 
spection of  162  hogsheads.  The  First  Judge  rejected  the  claim 
for  the  difference,  to  wit :  the  inspection  of  thirteen  hogsheads, 
or  97  80.  The  compensation  was  properly  disallowed  ;  as  the 
judgment  offered  to  be  set  off  was  appealed  from,  and  not  yet 
acted  upon  in  this  court.  Besides,  the  agreement  to  compensate 
Was  not  proved,  it  being  only  shown  that  it  was  agreed,  that 
the  plaintiff's  claim  should  remain  suspended  until  the  final  de- 
cision of  said  judgment. 

Judgment  affirmed. 

Vol.  XIL  48 
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The  New  Orleans  Gas  Light  and  Banking  Company  v, 
y? ^  Cornelius  Paulding. 

The  act  of  1  April,  1835,  incorporating  the  New  Orleans  Gas  Light  and  Banking 
Company,  having  conceded  to  the  company  the  exclusive  privilege  of  vending 
gas  in  the  cities  of  New  Orleans  and  Lafayette  (§  36,)  during  a  certain  period, 
the  company  is  bound  to  supply  gas  to  all  persons  who  may  call  for  it,  on  their 
paying  or  offering  to  pay  therefor.  The  company  have  no  right  to  require  the 
owner  of  a  building  to  pay  an  amount  due  by  a  former  owner  for  gas,  as  the  con* 
dition  of  supplying  him. 

A  promise  by  the  owner  of  a  building  to  pay  an  amount  due  by  a  former  owner  for 
gas,  made  in  order  to  obtain  gas  for  his  own  use,  and  in  consequence  of  a  threat, 
by  the  company  having  the  exclusive  privilege  of  vending  gas,  that  unless  the 
amount  were  paid,  no  gas  should  be  supplied,  is  void.    C  C.  1853. 

A  debt  due  by  a  third  person  is  a  sufficient  consideration  for  a  promise  to  pay ; 
but  the  promise  must  be  unequivocally  and  freely  made,  and  made  to  the  creditor. 
C.  C.  3004,  3008. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J. 

G.  Strawbridgej  for  the  appellants,  cited  the  Civil  Code,  arts. 
1860,  1884,  1896,  3007.    Flood  v.  7  homos,  5  Mart.  N.  S.  660. 

Preston,  for  the  defendant. 

MoRPHY,  J.  The  petitioners  seek  to  recover  of  the  defendant 
$849  34,  on  a  bill  for  gas  furnished  to  the  Planters'  Hotel  in  Ca« 
nal  Street  up  to  the  first  of  November,  1840,  on  the  allegation 
that  he  is  bound  for,  and  has  assumed  to  pay  this  amount.  The 
defendant  admits  that  he  is  indebted  to  the  plaintiffs  in  a  sum  of 
about  $100.  He  says  that  he  can  fix  no  precise  amount,  because 
they  have  refused  to  make  out  a  bill  for  the  gas  he  applied  for, 
although  requested  so  to  do ;  that  he  has  always  been  ready  and 
willing  to  pay  said  sum,  but  denies  owing  them  any  other  amount. 
The  defendant  further  specially  denies,  that  he  ever  assumed  to 
pay  the  plaintiffs'  claim  as  set  forth  in  their  account;  he  avers 
that  if  he  ever  uttered  any  words,  which  might  be  construed  into 
an  assumption  to  pay  said  claim,  it  was  through  an  error  created 
by  the  plaintiffs  themselves,  who  insisted  that  he  was  liable  for 
the  debt,  and  who  unjustly  and  oppressively  refused  to  fur- 
nish gas  to  his  hotel  unless  their  claim  was  settled.    There  was 
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a  juds^ment  belovir  for  $100  only,  from  which  the  plaiiitifEs  ap- 


The  bill  annexed  to  the  petition,  debits  the  Planters'  Hotel  for 
the  whole  amount  claimed,  without  stating  either  the  space  of 
time  during  which  the  gas  was  furnished,  or  the  names  of  the 
persons  who  applied  for,  or  used  it ;  but  from  the  evidence  it  ap- 
pears, that  the  Planters'  Hotel  was  sold  by  the  defendant  to  one 
Armstrong,  in  December,  1836 ;  that  the  latter  had  the  gas  fix* 
tures  put  up,  and  light  furnished  to  the  house ;  that,  in  May, 
1839,  Samuel  N.  Hite  purchased  the  establishment,  and  kept  it 
until  December  following,  when  he  leased  it  to  one  Oliphant,  by 
whom  it  was  kept  four  or  five  months ;  after  which  it  was  re- 
purchased by  the  defendant,  in  1840,  at  a  sale  made  by  the  syn- 
dic of  Hite's  creditors ;  that  almost  all  the  gas  for  which  payment 
is  now  demanded  of  the  defendant,  was  applied  for  and  consumed 
by  his  predecessors,  in  whose  business  he  is  not  shown  to  have 
been  concerned  ;  and  it  is  not  pretended,  that  before  he  resumed 
possession  of  the  property,  he  was  ever  asked  or  called  upon  to 
pay  the  money  due  to  the  company.  John  M.  Lee  testifies,  that 
while  he  was  sick  at  the  hotel,  in  January,  1840,  he  heard  in  his 
bed-room,  a  conversation  between  Hite  and  the  defendant,  in 
which  both  agreed,  that  the  gas  should  be  paid  for,  to  prevent  it 
from  being  stopped ;  that  this  was  said  at  a  time  when  Wells, 
the  secretary  of  the  company,  had  become  pressing  for  the 
amount  of  their  bill  ;  he  thinks  that  Oliphant  was  present. 
Allen,  an  officer  of  the  company,  says,  that  he  several  times  ap- 
plied for  payment  at  the  hotel ;  that  his  last  application  was  to 
Ruddock,  who  was  in  charge  of  it  for  Oliphant ;  that  he  told 
Ruddock  he  was  directed  to  stop  the  gas  until  the  bill  was  paid  ; 
that  Ruddock  answered  that  the  hotel  had  been  taken  out  of  his 
hands  on  that  morning,  and  tlfat  Paulding  was  to  carry  it  on ; 
that  he  would  speak  to  the  latter,  who  was  standing  by,  and  he 
accordingly  informed  him  of  what  witness  had  said  ;  that  Paul- 
ding requested  that  the  gas  should  not  be  cut  off,  and  said  he 
would  call  the  next  day  and  settle  with  Wells ;  that  Allen 
had  an  order  to  cut  off  the  gas,  and  a  black  boy  -in  attendance 
to  carry  it  into  effect.  After  this  conversation,  which  took  place 
in  May,  1840,  the  gas  continued  to  be  furnished  until  about  the 
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time  the  hotel  was  closed.    Paulding  called  at  the  gas  office  and 
asked  for  his  bill ;  but,  upon  that  made  out  agaiust  the  Planterii' 
Hotel  being  presented  to  him,  he  denied  having  assumed  to  pay 
it ;  and  said,  he  was  ready  to  pay  for  the  gas  he  himself  had  used, 
and  would  pay  for  nobody  else.    This  testimony  is,  perhaps,  too 
loose,  to  prove  a  positive  engagement  on  the  part  of  the  defendant 
to  pay  a  large  amount  of  money,  for  which  he  was  clearly  not  re- 
sponsible to  the  company ;  but  even  were  it  considered  as  suf- 
ficient, the  consent  he  gave,  under  the  circumstances  disclosed 
by  the  record,  is  not  such  a  one  as  should  bind  him.     The  com- 
pany, which  had  neglected  to  collect  monthly  their  bills  for  gas, 
according  to  their  own  regulations,  and  had  suffered  them  to  ac- 
cumulate to  a  large  amount,  had  no  right  to  impose  upon  the 
defendant  the  condition  of  paying  these  arrearages,  due  by  the  in- 
solvent, in  order  to  obtain  gas  for  his  hotel.    Having  the  sole 
and  exclusive  privilege  of  vending  gas  lights  in  the  cities  of  New 
Orleans  and  Lafayette,  they  are,  we  apprehend,  bound  under  their 
charter,  to  supply  gas  to  all  persons  who  call  for  it,  on  their  pay- 
ing, or  offering  to  pay  for  the  same.    Act  of  1833,  p.  33,  ^  1. 
Act  of  1835,  p.  107,  ^  36.    The  announcement  that,  unless  the 
bill  was  paid,  the  gas  would  be  cut  off  from  his  large  hotel,  which 
must  have  occasioned  the  defendant  a  very  serious  injury  in  his 
business,  was  an  unjust  and  illegal  requirement ;  it  was  a  threat, 
under  the  influence  of  which  the  promise  relied  on  was  clearly 
made,  to  avoid  the  immediate  injury  he  would  have  sustained,  bad 
it  been  carried  into  effect.    Such  a  promise  is  void  for  want  of  con- 
sent, and  a  legal  consideration.    Civ.  Code,  arts.  1844, 1845, 1887. 
"  Where  there  is  no  other  cause  for  the  contract,"  says  article 
1853,  "any  threats,  even  of  slight  injury,  will  invalidate  it."    In 
the  present  case  it  is  difficult  to  conceive  a  motive  for  the  defen- 
dant's promise,  other  than  the  fesTr  of  injury  created  by  the  threats 
of  the  company's  agent.    As  relates  to  the  conversation  men- 
tioned by  Lee,  it  took  place  out  of  the  presence  of  the  plaintiffs, 
or  of  any  of  their  agents.    The  defendant  said,  that  the  gas  pre- 
viously furnished  should  be  paid  for ;  but  came  under  no  promise 
or  obligation  to  them  to  pay  for  it  himself.  It  is  true,  as  was  held  in 
Flood  V.  Thomas,  (5  Mart.  N.  S.  560,)  that  a  debt  due  by  an- 
other is  a  sufficient  consideration  upon  which  to  base  a  promise 
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to  pay ;  bat  such  promise,  in  order  to  be  binding,  must  be  posi- 
tive and  freely  made.  The  intention  of  becoming  surety  for  the 
debtor  must  be  unequivocally  expressed,  and  the  contract  must 
be  made  with  the  creditor.    Civ.  Code,  arts.  3004,  3008. 

Judgment  affirmed,* 


L.  Constant  Vauquelin  v.  Charles  Platet  and  another. 

Defendants  sned  by  the  transferree  of  a  note  made  by  them,  but  not  negotiable, 
pleaded  their  diacharge  under  the  inaolrent  laws.  The  schedule  of  the  insolvents 
showed  that  the  payee  of  the  note  was  placed  ou  it  as  a  creditor  for  a  sum  ex- 
ceeding the  amount  of  the  note.  It  was  not  proyed  that  the  note  had  been 
transferred  to  plaiutifiT,  nor  that  defendants  were  notified  of  the  transfer  previously 
to  filing  their  hilan.  Held,  that  it  was  for  the  plaintiff  to  show  that  the  amount 
for  which  the  payee  was  placed  on  the  Inlan  as  a  creditor  did  not  include  the 
note  sued  on  ;  and  there  being  no  allegation  that  defendants  have  acquired  any 
property  since  their  discharge,  that  there  must  be  a  judgment  of  nonsuit 

A  credilor,  whose  claim  has  not  been  placed  on  the  schedule  of  an  insolvent,  is  not 
affected  by  the  proceedings. 

Appeal  from  the  City  Court  of  New  Orleans,  Collins^  J. 

Simon,  J.  The  plaintiff  seeks  to  recover  the  amount  of  a  note 
and  account  annexed  to  his  petition,  which  form  together  a  sum 
of  three  hundred  and  eight  dollars  and  fifty  cents.  The  note 
sued  on,  made  payable  to  one  J.  Lavarenne,  for  two  hundred  and 
fifty  dollars,  is  dated  the  1st  of  May,  1839,  and  is  not  in  a  ne- 
gotiable form ;  and  the  account  is  for  nine  cords  of  wood,  stated 
to  have  been  furnished  by  the  plaintiff  to  the  defendants,  at  the 
rate  of  six  dollars  and  a  half  per  cord,  is  dated  on  the  2d  of  June, 
1839. 


*  G.  Strawhridge,  for  a  re-hearing,  cited  as  to  the  proof  of  Paulding's  pro- 
mbe  by  the  evidence  of  Lee,  Amory  v.  Boyd,  5' Mart.  414.  Lo're  v.  Poyntz,  5 
lb.  N.  S.  443.  As  to  the  efiect  of  the  promise.  Mayor  v.  Bailly,  5  Mart  322. 
Uarigny  v.  Remy,  3  Mart.  N.  S.  607.  FUnoer  v.  Lane,  6  Mart.  N.  S.  152.  Pern* 
berton  v.  Zachary,  5  La.  316.  Civil  Code,  art.  1884.  As  to  how  far  suretyship  must 
be  expressed,  Cooley  v.  Lawrence,  4  Mart.  639.  Guidry  v.  Vive»,  3  Mart.  N. 
S.  660.     Skelmerdine  v.  Duffy y  4  Mart.  N.  S.  38.     Lawrence  v.  Oakey,  14  La.  387. 

Re-hearing  refused. 
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The  defendants  pleaded,  that  the  note  sued  on  was  made  in 
favor  of  J.  Lavarenne,  who  transferred  it  to  the  plaintiff,  l^hat 
they,  said  defendants,  took  the  benefit  of  the  insolvent  laws,  in 
April,  1840,  and  that  both  the  note  and  account  were  placed  on 
their  schedule,  &c. 

A  judgment  of  nonsuit  was  rendered  below  against  the  plain- 
tiff, on  the  ground  of  the  defendants'  having  fully  made  out  their 
defence,  from  which  the  plaintiff  has  appealed. 

The  only  evidence  which  accompanies  the  record,  is  a  tran- 
script of  the  proceedings  had  in  the  suit  of  Plaiet  Freres  v.  Their 
Creditors^  in  which  we  find  that  Jean  Lavarenne,  of  New  Or- 
leans, was  placed  upon  the  insolvents'  schedule,  for  the  sum  of 
$526  75,  as  due  him  by  the  insolvents.  Now,  nothing  shows 
that  the  note  sued  on  was  transferred  to  the  plaintiff  by  Lavar- 
enne, previous  to  the  filing  of  the  defendants'  bilan,  nor  that  any 
notice  of  the  transfer  thereof  (it  not  being  a  negotiable  instrument) 
was  ever  given  to  the  latter  before  their  declared  insolvency ; 
and  we  may  fairly  presume,  that  Lavarenne  was  placed  upon  the 
said  bilartf  for  the  whole  amount  which  was  then  due  him  by 
the  insolvents,  including  therein  the  amount  of  the  note  sued  on. 
If  it  was  not,  it  was  the  duty  of  the  plaintiff  to  establish  the  fact, 
that  the  amount  mentioned  in  the  bilan  was  a  different  debt  from 
that  sued  on. 

The  insolvents  were  regularly  allowed  the  benefit  of  the  insol* 
vent  laws,  by  a  judgment  rendered  contradictorily  with  their 
creditors ;  and  there  being  no  allegation  in  the  petition  that  they 
have  acquired  any  new  property  since  their  discharge,  we  think 
the  Judge,  a  quo,  did  not  err  in  nonsuiting  the  plaintiff  as  to  the 
note  of  $250.  7  Mart.  N.  S.  565.  With  regard,  however,  to 
the  account  of  $58  50,  claimed  by  the  plaintiff  in  his  own  right, 
and  as  due  him  previous  to  the  surrender,  the  evidence  shows 
that  this  was  not  placed  on  the  insolvent's  schedule,  and  it  is 
clear,  therefore,  that  said  plaintiff  cannot  be  affected  by  the  in- 
solvent proceedings.  18  La.  464.  The  amount  of  said  account 
seems  to  be  admitted  by  the  defendants'  answer,  which  does  not 
even  plead  the  general  issue;  and  we  cannot  see  any  valid 
reason,  why  the  plaintiff  should  not  be  entitled  to  a  judgment  in 
his  favor  for  the  amount. 
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It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appeal- 
ed from,  so  far  OS  it  nonsuits  the  plaintiff,  and  rejects  his  claim 
on  the  note  sued  on,  be  affirmed ;  that  it  be  avoided  with  respect 
to  the  account ;  and  that  said  plaintiff  recover  of  the  defendants 
jointly,  the  sum  of  fifty-eight  dollars  and  fifty  cents,  with  legal 
interest  from  judicial  demand  until  paid,  with  costs  in  both 
courts. 

Cyrot  Oentes,  for  the  appellant. 

Latour,  for  the  defendants. 


William  Turner  v.  James  Walsh  and  another. 

The  liceDse  of  an  attorney  at  law  cannot  be  withdrawn  or  annulled,  nnlees  on  can" 
victien  in  the  manner  preecribed  by  the  act  of  37  March,  1823.  The  proceedings 
must  be  by  information  before  the  district  court  of  the  domicil  of  the  accused  ; 
and  there  must  be  a  trial  by  jury.  Acts  31  March,  1808,8.  6.  27  March,  1823, 
s.  3.    22  March,  1826,  s.  1. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^ J. 

Simon,  J.  This  is  an  appeal  from  a  judgment  discharging  a 
rule  taken  by  the  plaintiff,  for  the  use  of  one  John  H.  Tate,  on 
Alfred  M'Carty,  Esq.,  an  attorney  and  counsellor  at  law,  to  show 
cause,  within  ten  days  from  the  service  of  the  said  rule,  why  he, 
M'Carty,  should  not  be  condemned  to  pay  to  Tate  the  sum  of 
$707  60,  with  interest,  it  being  the  amount  collected  by  M'Carty, 
as  attorney  at  law,  for  the  plaintiff  in  this  suit ;  and  why  said 
M'Carty's  name  should  not  be  erased  from  the  list  of  attorneys, 
and  his  license  to  practice  law  in  the  State  of  Louisiana  cancell- 
ed, for  having  refused  to  pay  the  said  sum  to  the  real  owner  there* 
of,  when  demanded  of  him,  d&c. 

It  appears,  that  on  the  4th  of  May,  1839,  two  notes  were  placed 
by  Tate  in  the  hands  of  the  plaintiff.  Turner,  for  the  purpose  of 
being  collected  by  the  latter,  and  of  being  paid  over,  if  collected, 
to  the  order  of  said  Tate,  or  the  notes  returned  on  presentation  of 
the  receipt.  The  note  sued  on  was  one  of  them,  and  had  been 
put  into  the  hands  of  M'Carty  (who  gave  a  receipt  accordingly) 
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by  Turner  for  collection,  on  the  16th  of  July  following.  This 
suit  was  instituted  in  February,  1840,  and  judgment  obtained 
against  the  defendants  for  the  amount  of  the  note,  to  wit,  seven 
hundred  dollars,  with  interest,  costs  of  protest,  &c.  The  petition 
is  signed  by  James  Mitchell,  as  attorney  for  the  petitioner ;  but 
the  statement  of  facts  made  by  the  Jud^e,  a  quo,  shows,  that  it 
was  admitted  on  the  trial  of  the  rule,  by  M'Carty,  that  he  liad 
been  employed  in  his  professional  capacity  by  Turner,  and  that 
he  had  collected  the  amount  of  the  judgment  rendered  herein,  &c. 

The  object  of  the  rule  is  twofold :  1st.  The  plaintiff,  for  the 
use  of  his  principal,  seeks  to  obtain  a  judgment  against  his  attor- 
ney at  law,  M'Carty,  for  the  amount  collected  by  the  latter,  on  tlie 
judgment  rendered  herein,  which  his  said  attorney  admits  to  have 
collected  and  received.  2d.  He  further  prays,  that  M'Carty's 
name  may  be  erased  from  the  list  of  attorneys,  and  his  license  to 
practice  law  in  this  State  cancelled,  for  having  refused  to  pay  the 
sum  collected,  when  demanded  of  him. 

I.  We  are  unable  to  see  any  reason  why  this  branch  of  the 
plaintiff's  demands,  should  not  be  allowed.  No  exception  has 
been  taken  by  the  defendant  to  the  mode  of  proceeding.  He  join- 
ed issue  on  the  merits  of  the  claim  set  up  against  him,  by  al- 
leging that  he  had  never  been  employed  as  counsel  for  the  actor 
in  this  suit,  and  that  he  had  not  received  any  money  for  him. 
The  evidence  shows  that  the  note  sued  on  was  placed  in  his 
hands  for  collection,  that  he  gave  a  receipt  therefor,  that  he  was 
employed  in  his  professional  capacity,  and  that  he  collected  the 
amount  of  the  judgment ;  and  we  think  the  plaintiff,  who  acts 
here  as  agent  of  the  true  owner  of  the  money  received  by  the  at- 
torney, is  entitled,  for  the  use  of  his  principal,  to  a  judgment 
against  the  defendant  in  the  rule,  for  the  whole  amount  collected 
by  the  latter. 

n.  On  the  second  branch,  this  case  can  hardly  be  distinguish- 
ed from  that  of  Chevalon  v.  Schmidt,  (1 1  Rob.  91,)  in  which  we 
discharged  a  similar  rule,  taken  to  compel  the  payment  of  the 
balance  of  a  judgment  already  obtained  against  the  attorney.  We 
said,  that  satisfaction  of  the  judgment  could  be  sought  by  means 
of  a  writ  o[fi.fa. ;  but  that  an  attorney's  license  cannot  be  with- 
drawn unless  on  conviction  in  the  manner  pointed  out  by  the  3d 
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section  of  the  act  of  1833,  (B.  &  C.'s  Digest,  23,)  that,  under  the 
provisions  of  that  act,  and  of  the  6th  section  of  the  act  of  1808, 
and  the  1st  section  of  the  act  of  1826,  (B.  &  C's  Digest,  22,  24,) 
there  must  be  a  proceeding  by  information  before  a  court  of  com- 
petent jurisdiction,  and  a  trial  by  jnry ;  and  that  the  term  convic' 
iiojiy  used  in  the  statutes,  does  not  mean  a  judgment  in  a  civil 
case.  We  are  satisfied  with  our  former  decision  in  the  case  above 
quoted,  and  must  come  to  the  same  result  on  this  branch  of  the 
rule  under  consideration. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appeal- 
ed from,  so  far  as  it  discharges  the  first  branch  of  the  rule  taken 
by  the  appellant,  be  annulled  and  reversed  ;  and  it  is  ordered  and 
decreed,  that  said  plaintiff  and  appellant,  do  recover  of  the  defen- 
dant and  appellee,  the  sum  of  seven  hundred  and  seven  dollars 
and  fifty  cents,  with  legal  interest,  per  annum^  on  seven  hundred 
dollars,  from  the  3d  of  July,  1839,  until  paid ;  and  with  regard  to 
the  second  branch  of  said  rule,  it  is  further  ordered  and  decreed, 
that  the  judgment  of  the  District  Court  discharging  it,  be  affirmed, 
and  that  said  appellee  pay  the  costs  in  both  courts. 

FraseTf  for  the  appellant. 

RoseliuSf  for  the  appellee,  M'Carty. 
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Armand  Mbrcicr  and  another  v.  Jean  Francois  Oakonge,   isr  ssri 
Tutor,  and  others.  —     '*' 

Real  property  inherited  by  one  of  the  spouses  daring  the  marriage,  and  existing  in 
kind  at  the  time  of  its  dissolution,  should  not  be  included  in  the  settlement  of  the 
community  between  the  survivor  and  the  heirs  of  the  deceased  sponse ;  it  must 
be  withdrawn  by  the  owner  in  the  condition  in  which  it  existed  at  the  dissolution 
of  the  marriage.  If  bnilt  upon,  or  improved  daring  the  marriage,  the  owner  of 
the  soil  has  a  right  to  keep  the  improvements  on  accounting  to  the  other  spouse  for 
one-half  of  the  enhanced  value  of  the  property.  C.  C.  2377.  He  has  no  right  to 
abandon  the  soil  to  the  other  spouse,  nor  to  the  community,  and  to  claim  in  its 
place  the  amount  of  a  previous  valuation  of  it,  thereby  prejudicing  the  rights  of 
othera. 

Whefe  a  slave,  inherited  by  minors  from  the  succession  of  their  mother,  has  been 
illegally  sold  by  their  natural  tutor,  they  will  not  be  allowed  to  ratify  the  sale. 
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and  claim  thfi  price  from  their  tutor  to  the  prejudice  of  other  creditors  of  the  lat- 
ter.    Their  recourse  is  agaiu^t  the  purchaser  for  the  recovery  of  the  slave. 

Where,  after  the  dissolutiou  of  the  community,  the  surviving  spouse  borrows  a  sum 
on  the  pledge  of  bank  stock  belonging  to  it,  he  should  be  charged  in  the  set- 
tlement of  the  community,  only  with  the  sum  borrowed,  and  not  with  the  wholo 
amount  of  the  stock,  which  continues  the  property  of  the  community. 

Where,  after  the  death  of  the  wife,  the  surviving  husband,  being  the  natural  tutor 
of  their  minor  children,  transfers  stock  in  an  insurance  company,  which  belonged 
to  the  community  of  acquests,  in  payment  of  bis  individual  debts,  at  a  rate  gre&tly 
exceeding  its  real  value,  he  should  not,  where  third  persons  are  interested,  be 
charged  in  the  settlement  of  the  community  with  the  amount  for  which  the  stock 
was  taken  in  payment,  but  with  its  real  value  at  the  time  of  the  transfer,  unless 
it  be  shown  that  the  stock  afterwards  increased  in  value  ;  and  the  burden  of  pro- 
ving such  increase  is  on  the  heirs  of  the  wife.  Per  Curiam  :  The  tutor  is  only 
bound  to  return  to  the  minor  the  estimated  value  of  those  moveables  which  he 
cannot  restore  in  kind.    C.  C.  333. 

In  the  settlement  of  the  community,  dividends  on  stock  belonging  to  it  received 
by  the  surviving  spouse  after  its  dissolution,  must  be  placed  to  its  credit ;  and 
it  must  be  debited  with  the  amount  of  any  interest  on  its  debts  paid  by  the  sur- 
vivor. 

Defendant,  the  natural  tutor  of  his  minor  children,  having  rendered  an  accoont  of 
his  administration  of  the  estate  of  his  deceased  wife,  with  whom  there  existed  a 
community  of  acquests,  charged  himself  with  the  revenues  of  the  minors  derived 
from  property  inherited  from  their  mother  and  administered  by  him  as  tutor,  but 
omitted  to  credit  himself  with  the  expenditures  incurred  subsequently  to  the  dis- 
solution of  the  community  for  their  maintenance  and  education.  It  was  proved, 
that  the  community  and  the  surviving  husband  were  insolvent,  and  that  the  lat- 
ter had  no  property  at  the  death  of  the  wife.  The  property  of  the  minors  was 
sufficient  to  provide  for  their  support  and  education.  On  an  opposition  by  plain - 
ti£&,  who  had  obtained  a  judgment  against  defendant,  their  former  tutor,  for  a 
balance  due  to  them  :  Heldf  that  defendant,  as  natural  tutor  of  his  children,  was 
bound  to  account  for  the  revenues  of  their  property,  alter  deducting  the  expenses 
of  their  support  and  education,  according  to  their  means  and  condition  in  life  ; 
that  the  alimony  due  from  ascendants  to  descendants  being  due  only  in  propor- 
tion to  the  wants  of  the  one  and  the  circumstances  of  the  other,  none  was  due 
by  defendant  to  his  children,  (C.  C.  245, 246,  247) ;  and  that  the  children  having 
an  income  sufficient  for  their  support  and  educstion,  plaintifis,  who  were  inte- 
rested in  the  settlement  of  the  tutop^hip,  had  a  right  to  require  that  the  support 
and  education  of  the  minors  should  be  paid  for  out  of  the  revenues  of  their  pro- 
perty. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
deZy  J. 

Simon,  J.  The  plaintiffs  in  this  action,  having  previously  ob- 
tained a  judgment  against  Jean  Francois  Canonge,  their  former 
tutor,  homologating  the  account  of  tutorship  by  him  rendered. 
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and  liquidating  the  amount  due  to  thera  respectively,  have  insti- 
tuted these  proceedings  with  a  view  of  procuring  the  final  set- 
tlement and  liquidation  of  the  estate  of  Amelie  Mercier,  deceased, 
wife  of  their  said  tutor,  and  of  the  community  heretofore  existing 
between  them;  which  settlement  and  liquidation,  to  be  had  be- 
tween J.  F.  Ganonge  and  the  heirs  of  his  deceased  wife,  is  repre- 
sented as  necessary  for  the  protection  of  the  petitioners'  rights  and 
elaims,  under  the  judgment  rendered  in  their  favor,  which,  they 
allege,  could  not  be  satisfied  out  of  any  of  the  property  belong- 
ing exclusively  to  the  defendant,  J.  P.  Canonge. 

The  defendant,  J.  F.  Canonge,  joined  issue  by  stating  his  readi- 
Bess  and  willingness  to  render  an  account  of  his  administration 
of  the  succession  of  his  late  wife,  which  he  administered  as  the  na- 
tural tutor  of  his  children,  who,  he  says,  are  all  of  age,  with  the 
exception  of  one,  and  have  accepted  the  said  succession,  purely 
and  simply.  And,  after  an  intervention  on  the  part  of  the  said 
children,  praying  that  a  tutor  ad  hoc^  might  be  appointed  to  their 
minor  brother;  that  their  co-heirs,  children  of  the  first  marriage 
of  their  mother  with  Amelung,  might  be  made  parties  to  the  pro- 
ceedings; that  an  inventory  and  appraisement  of  all  the  property 
held  in  common  between  the  parties,  be  ordered  to  be  made  ;  and 
that  their  father  be  ordered  to  render  an  account  of  all  the  mo- 
neys and  property  of  every  description,  whatever,  received  or  re- 
tained by  him,  for  the  petitioners  and  their  co-heirs,  and  of  his 
administration  of  said  property  and  funds  ;  and  that  a  final  parti- 
tion in  kind,  be  decreed  and  made  of  all  the  common  property,  as 
well  as  of  the  moneys,  for  which  their  said  father  may  be  lia- 
ble or  responsible  towards  them,  &c.,  it  was  agreed  by  the 
counsel  of  all  the  parties,  that  the  Judge  of  Probates  should  be  re- 
quested to  render  a  provisional  decree,  whereby  the  defendant,  J. 
F.  Canonge,  should  be  directed  to  furnish  said  account  withia 
ten  days.  This  decree  was  rendered  accordingly ;  and  in  com- 
pliance with  it,  the  defendant,  J.  F.  Canonge,  produced  and  filed 
a  long  and  detailed  account  of  his  administration,  and  of  the  situa- 
tion of  the  affairs  and  property  of  the  said  succession  and  communi- 
nity,  which  was  submitted  for  homologation  to  the  Court  of  Probates* 

The  plaintiffs,  being  creditors  of  Jean  Fran9ois  Canonge,  in 
the  sum  of  $26,731  35,  by  virtue  of  the  judgment  above  mentioned 
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and  having  by  law,  a  lien  and  mortgage  on  all  the  immcveable 
property  of  their  former  tutor,  and  being,  therefore,  interested  in 
the  proceedings  had  between  the  heirs  of  Am6lie  Mercier,  and 
her  surviving  husband,  obtained  leave  to  intervene  in  the  said 
proceedings,  and  to  make  opposition  to  the  aforesaid  account  of 
administration,  alleging  that  the  same  is  full  of  errors,  and  if 
homologated,  every  thing  the  accountant  possesses,  will  be  co- 
vered and  absorbed  by  the  claims  of  said  heirs.  They  further 
state,  that  the  credits  of  the  community  are  vastly  exaggerated, 
while  its  debts  are  represented  as  being  far  below  the  amount  ac- 
tually due  at  the  time  of  its  dissolution  ;  that  shouldsaid  account 
be  homologated,  the  accountant  would  forcibly  be  brought  into 
absolute  insolvency,  even  in  relation  to  his  own  children  ;  and 
proceeding  to  set  forth  the  divers  grounds  of  opposition  upon 
which  they  rely,  they  pray  that  the  account  presented  by  J.  P. 
Canonge,  be  amended  according  to  the  corrections  by  them  point- 
ed out ;  that  the  opposition  be  taken  as  the  basis  of  the  liquida- 
tion ;  and  that  whatever  amount  may  come  to  the  defendant  from 
the  said  liquidation,  be  applied  to  the  satisfaction  of  their  judg- 
ment, &c. 

The  heirs  of  Dominique  Bouligny,  deceased,  who  had  become 
in  his  lifetime  the  surety  of  J.  P.  Canonge,  on  the  bond  of  tutor- 
ship by  him  furnished,  also  intervened,  and  joined  Armand,  and 
Alfred  Mercier  in  their  oppositions  to  the  said  account,  and  pray- 
ed accordingly. 

Issue  was  joined  on  the  oppositions ;  and,  after  a  full  investiga- 
tion of  the  matters  in  controversy  arising  from  the  various  grounds 
alleged  against  the  homologation  of  the  account  rendered  by  the 
defendant,  a  long  and  argumentative  judgment  was  pronounced 
by  the  Judge,  a  quo^  sustaining  generally  the  said  oppositions, 
amending  the  account  accordingly,  and  liquidating  the  balance 
due  to  the  heirs  of  Mrs.  Canonge,  (exclusive  of  the  landed  proper- 
ty inherited  by  their  mother,  and  now  in  kind,  and  their  re- 
course against  the  slave  Uranie,)  at  the  sum  of  $28,992^39.  Prom 
this  judgment,  the  heirs  of  Mrs.  Canonge,  and  the  defendant  and 
accountant  have  appealed. 

The  appellants'  counsel  have  only  called  our  attention  to  the 
opinions  expressed  by  the  inferior  court,  on  six  of  the  seventeen 
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heads  of  opposition,  as  containing  the  errors  complained  of 
in  the  judgment  appealed  from ;  and  as  they  present  distinct 
and  separate  questions,  the  sohition  of  which  is  necessary  to 
arrive  at  a  pro|jer  and  final  settlement  of  the  rights  of  the 
parties,  we  shall  proceed  to  examine  them  in  the  order  adopted 
by  both  counsel,  in  their  oral  and  written  arguments. 

I.  This  grows  out  of  the  second  ground  of  opposition,  which 
bears  on  three  items  of  the  account,  representing  the  hereditary 
portion  of  Mrs.  Cnuonge,  to  wit,  nineteen  feet  of  ground,  valued 
at  $12,666 ;  ten  feet  of  ground^  valued  at  85000 ;  and  the  slave 
named  Uranie^  valued  at  $1100.  This  property  was  inherited 
by  the  deceased  from  her  father's  estate,  and  was  allotted  to  her 
in  the  partition  thereof.  It  appears,  that  the  two  lots  of  ground 
have  never  been  sold  or  alienated,  and  exist  in  kind ;  but  the 
slave  Uraaie  was  sold  by  the  survivins^  husband  for  a  less  price 
than  the  amount  of  her  appraisement,  at  the  time  of  the  partition 
of  Mercier's  estate.  The  Judge,  a  quo,  was  of  opinion  that  the 
lots  of  ground  should  not  be  made  to  fij^re  in  the  account  at  any 
price,  at  all ;  and  that  the  slave,  having  passed  with  a  vicious  ti- 
tle into  the  hands  of  the  purchaser,  she  not  being  the  property  of 
the  seller,  the  parties  in  interest  should  be  left  to  their  recourse 
for  the  recovery  of  the  slave,  if  they  think  proper  to  exercise  it. 

We  think  the  Judge,  a  quo,  did  not  err.  The  owners  of  the  lots 
of  ground,  and  of  the  slave  Uranie,  figuring  in  the  account  under 
their  original  appraised  value,  are  exercising  their  rights  in  this 
action  contradictorily  with  parties  whose  rights  and  pretensions 
are  conflicting  with  theirs,  and  they  cannot,  therefore,  obtain  any 
undue  or  illegal  advantage,  which  would  turn  to  the  prejudice  of 
their  opponents'  claims.  Now  it  appears,  that  the  lots  exist  in 
kind,  but  that  they  have  be^n  largely  built  upon  ;  and  it  is  said, 
that  they  are  so  mixed  up  with  other  lots,  that  it  will  be  very  diffi- 
cult, if  not  impracticable,  to  separate  them,  or  to  make  a  correct 
relative  estimation  of  their  value ;  and  this  is  given  as  a  good  and 
Tali4  reason  why  the  accountant  should  keep  them  for  his  own 
account,  at  their  estimated  value.  We  think  otherwise.  It  is  a  well 
established  rule,  that  in  the  settlement  of  a  community  between 
the  spouses  or  their  heirs,  the  property  brought  in  marriage,  or  ac- 
quired during  marriage  by  either  of  them,  and  which  exists  in 
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kind  at  its  dissolution,  must  be  withdra\irn  by  the  owner  thereof, 
in  the  condition  in  which  it  may  be  at  the  time  of  the  dissolution ; 
if  it  consist  in  lands  built  upon,  or  improved  during  the  marriage, 
the  owner  of  the  soil  has  a  right  to  keep  the  improvements,  on  ac- 
counting to  the  other  for  one-half  of  the  enhanced  value  of  the 
property.  Civ.  Code,  art.  2377.  Babin  v.  Nnlan,  4  Rob.  278.  6 
lb.  508.  10  lb.  373.  But  it  cannot  be  pretended,  that  he  should 
have  the  right  of  abandoning  the  soil  to  the  other  spouse  or  to 
the  community,  and  of  claiming  in  its  place,  the  amount  of  its 
original  estimated  value.  This  would  often  be  unjust,  as  the  pro- 
perty may  be  greatly  depreciated  ;  and  as  the  value  of  the  soil  so 
fixed,  might  perhaps  oftentimes  be  higher  than  the  actual  esti- 
mation of  the  whole  property  with  the  improvements.  The  ap- 
pellants must  take  the  property  in  kind,  and  cannot  be  entitled  to 
charge  their  father  with  the  amount  of  an  estimation  which  might 
perhaps  prejudice  the  rights  of  others. 

With  regard  to  the  slave  Uranie,  it  is  not  pretended  that  she 
was  sold  by  the  defendant  during  the  marriage.  She  was  aliena- 
ted by  htm  during  the  tutorship,  and  was  the  property  of  the 
children  and  heirs  of  his  deceased  wifo.  If  the  slave  had  not 
been  sold,  the  appellants  would  have  found  her  as  a  part  of  their 
estate,  and  would  have  taken  her  in  the  state  of  depreciation  in 
which  she  must  necessarily  be,  after  a  great  number  of  years; 
and  it  seems,  therefore,  unjust  to  allow  them  an  amount  which 
they  could  not  get  for  her,  if  she  was  to  be  sold.  It  may  be  hard 
for  them  to  be  under  the  necessity  of  repudiating  the  sale  made  by 
their  father ;  but  as  third  persons  are  interested,  they  cannot  be 
permitted,  by  their  ratification  of  his  illegal  act,  to  lessen  the  se- 
curity which  others  have  acquired. 

II.  This  relates  to  the  sixth  ground  of  opposition,  which  com- 
plains of  the  charge  of  $3000,  contained  in  the  account  rendered, 
as  being  the  amount  of  stock  held  by  the  community  in  the  Bank 
of  Louisiana.  Ic  appears,  that  after  its  dissolution,  the  tutor  bor- 
rowed $2700  from  the  bank  for  his  private  use,  on  the  pledge  of 
the  stock.  We  agree  with  the  Judge,  a  quo^  that  the  stock  re- 
mained the  property  of  the  community,  and  that  the  accountant 
should  be  charged  only  with  the  amount  of  the  loan,  as  being  the 
only  sum  from  which  he  benefitted  in  the  alienation  of  the  stock. 
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This  amount  appears  to  have  been  allowed  in  the  judgment  ap- 
pealed from,  as  it  is  included  among  the  different  sums  forming 
tlie  aggregate  of  $36,490,  substituted  by  the  Judge,  a  quo^  to  that 
of  $45,090,  as  the  amount  of  property  and  effects  disposed  of  by 
the  accountant  since  the  dissolution  of  the  community. 

III.  This  item,  which  forms  the  seventh  ground  of  opposition, 
has  been  the  subject  of  much  discussion  in  the  arguments  in  this 
cause ;  and  we  are  free  to  confess,  that  we  have  not  found  the  con- 
clusion which  we  have  ultimately  adopted,  free  from  serious  diffi- 
culties, although  we  feel  confident  that,  under  the  circumstances  of 
the  case,  it  is  perfectly  concordant  with  the  principles  of  equity 
and  moral  justice,  which  ought  to  govern  the  conflicting  rights 
of  the  parties.    It  relates  to  a  charge  of  $10,000,  carried  in  the 
account  rendered  to  the  credit  of  the  community,  as  being  the 
value  of  ten  shares  in  the  Orleans  Insurance  Company,  and  given 
by  the  tutor  in  payment  of  his  individual  debt  to  the  Louisiana 
State  Bank.    Our  first  impression   was,  that  the  opinion  of  the 
Judge,  a  qiiOy  allowing  only  $3500,  as  the  real  value  of  the  stock, 
at  the  time  the  dation  en  'payement  was  executed,  was  erroneous, 
and  that  the  whole  amount  of  said  stock  should  be  accounted  for 
by  the  defendant ;  but,  after  further  deliberation,  it  has  appeared 
to  us,  that  our  first  view  of  the  question  could  not  be  main- 
tained, without  operating  unjustly  on  the  rights  of  those  who 
may  be  interested  in  establishing  the  real  value  of  said  stock,  not 
only  at  the  time  of  its  alienation  by  the  accountant,  but  also  at 
any  subsequent  period  thereafter,  in  order  to  show  that  the  price 
paid  for  it,  was  rather  the  result  of  the  circumstances  under  which 
the  sale  was  made,  than  a  true  standard  by  which  its  real  value 
could  be  ascertained. 

At  the  dissolution  of  the  community,  only  $1000  had  been  paid 
on  account  of  this  stock,  and  there  remained  $9000  to  be  paid 
subsequently  ;  no  funds  were  received  or  disbursed  by  the  ac- 
countant, and  the  balance  due  was  made  up  of  the  profits  realized 
on  the  stock  in  different  years,  and  placed  to  the  credit  of  the 
stockholders  on  the  books  of  the  company.  In  1841,  an  amica- 
ble arrangement  was  made  between  the  defendant  and  the  Loui- 
siana State  Bank,  to  which  he  owed  a  sum  of  $17,922,  the  amount 
of  several  promissory  notes,  secured  by  pledge  on  the  stock  in 
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question,  and  that  of  the  Levee  Cotton  Press  Company,  by  which 
said  stock  was  transferred  in  payment  of  his  notes ;  and  a  wit- 
ness, who  was  acting  as  the  counsel  of  the  Bank  in  this  transac- 
tion, and  in  the  collection  of  the  notes,  states  in  his  testimony, 
that  having  been  applied  to  by  Cauonge  to  propose  to  the  Bank  to 
take  the  stock  in  payment  of  his  debt,  he,  the  witness^/rom  the 
information  he  had  at  the  time  of  the  real  value  of  said  stocky 
recommended  the  Bank  to  take  the  same  inpayment^  inasmuch 
as  he  considered  Mr.  Canonge  unable  to  pay  otherwise  at  the 
time.  He  further  states  that,  in  1842,  two  shares  of  the  same 
stock  were  sold  at  $300  per  share ;  that  it  rose  in  value  for 
several  months  afterwards,  when  it  fell  (Again  after  the  fire  that 
destroyed  the  lower  cotton  press  ;  and  that,  in  advising  the 
dation  en  payment,  he  took  into  consideration  the  pecuniary 
embarrassments  of  Mr.  Canonge  ;  otherwise,  he  considered  the 
stock,  if  sold  at  that  time,  was  not  worth  the  amount  due,  ^c 
It  is  also  admitted  in  the  record,  that  the  stock  in  question^  in 
1841,  was  worthy  and  could  only  sell  for  $300  per  share. 

Under  tins  evidence,  we  think  the  Judge,  a  quo,  did  not  err. 
The  proof  is  conclusive  that,  in  1841,  the  stock  was  not  worth 
the  amount  paid  for  it;  that  its  real  value  did  not  extend  beyond 
the  amount  allowed  in  the  judgment  appealed  from  ;  and  that  if 
it  was  disposed  of  by  the  tutor  at  a  par  value  in  discharge  of 
his  individual  obligations,  this  was  occasioned  by  the  circum- 
stances attending  the  collection  of  the  debt  he  owed  to  the  Bank, 
and  in  payment  of  which  the  stock  was  received.    The  appel- 
lants, who  have  not  disputed  the  sale  made  by  the  defendaot, 
have  not  attempted  to  show  that  said  stock  has  ever  commanded 
a  higher  value  in  the  market  since  the  transfer  thereof  was 
made ;  and,  for  aught  we  know,  had  they  thought  proper  to  in- 
quire into  its  actual  value  at  the  time  of  the  rendition  of  the  ac- 
count, it  might,  perhaps,  have  been  found  tliat  it  was  then  ander 
a  greater  depreciation  than  at  the  time  of  its  alienation.    Be  this 
as  it  may,  it  was  the  duty  af  the  appellants  to  show  it,  in  order 
to  establish  that  they  had  suffered  a  real  loss  from  the  act  of  their 
tutor,  which,  on  the  contrary,  they  seem  to  ratify ;  and  as,  from 
the  purport  of  art.  333  of  the  Civil  Code,  the  tutor  is  only  batind 
to  return  to  the  minor  the  estimated  value  of  those  moveables 
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I  iphich  he  cannot  restore  in  kind,  we  are  of  opinion  that,  not- 

I  withstanding  the  defendant  has  been  benefitted,  under  the  ex- 

I  traordinary  circumstances  of  the  transfer,  to  the  whole  amount  of 

the  stock,  the  appellants  are  only  entitled  to  recover  its  real 

value,  such  as  it  has  been  shown,  and  is  admitted  to  have  been^ 

at  the  time  it  was  alienated. 

IV.  This  grows  out  of  the  eleventh  ground  of  opposition.  It  has 
reference  to  a  charge  of  $9680,  which,  owing  to  an  error  of  cal- 
culation in  the  account,  was  reduced  by  the  Judge,  a  quo^  to  the 
sum  of  $8700.  This  charge  is  the  result  of  dividends  accrued 
from  the  stock  held  in  community  in  the  Louisiana  Bank,  and 
the  Lonisiana  State  Bank,  received  by  the  tutor  since  the  death 
of  his  wife,  and  was  properly  placed  to  the  credit  of  the  com- 
munity. We  concur  also,  with  the  inferior  Judge,  as  to  the  in- 
terest paid  on  the  debts  of  the  community,  which,  we  think, 
were  properly  charged  on  the  debit  side  of  the  account  thereof, 
and  this  is  even  admitted  by  the  appellants'  counsel. 

V.  VI.  The  issues  presented  by  the  thirteenth,  sixteenth,  and 
seventeenth  heads  of  opposition,  are  so  closely  connected,  that  we 
have  thought  it  more  adviseable  to  consider  them  together,  so  as  to 
come  more  properly  to  the  solution  of  the  main  question  growing 
out  of  the  sixteenth,  and  which  must  necessarily  cover  the  others* 
It  is  this :  the  opponents  contend,  that  the  defendant  should  have 
credited  himself  with  the  expenditures  incurred  since  the  dissolu- 
tion of  the  community,  for  the  maintenance  and  education  of  his 
children ;  and  they  say , that  such  expenses,  being  not  less  than  $600 
a  year  for  each  of  them,  have  far  exceeded  any  amount  of  inter- 
est or  of  income  which  they  might  be  entitle'd  to,  by  reason  of 
their  interest  in  the  succession  of  their  mother.  This  opposition 
was  sustained  by  the  inferior  Judge,  who,  in  his  judgment,  pro- 
ceeded to  ascertain  from  the  evidence  the  amount  of  the  expenses 
incurred  for  the  maintenance  and  education  of  the  children  of 
the  deceased,  and  whether  said  amount  was  sufficient  to  absorb 
all  the  revenue  proceedhig  from  the  property  by  them  inherited  j 
and  he  came  to  the  conclusion,  that  those  expenses,  having  ex- 
ceeded their  income  by  one  or  two  hundred  dollars  annually, 
the  heirs  were  not  entitled  to  recover  any  part  thereof,  either 
from  the  hire  of  the  slaves,  from  the  rents  of  the  property  of  the 
Vol.  XII.  60 
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succession,  or  from  the  interest  that  might  have  accrued  to  iheia 
from  the  time  of  the  dissolution  of  the  marriage,  upon  the  amount 
of  that  portion  of  the  dotal  and  paraphernal  property  of  the  deceased, 
-which  was  disposed  of  by  the  husband  during  the  existence  of 
the  community. 

We  are  satisfied  from  the  evidence,  that  the  annual  expenses 
of  the  children  of  J.  F.  Canonge,  most  of  whom  received  their 
education  in  France,  must  have  amounted  to  between  $500  and 
$600  a  year.  Nay,  the  record  contains  an  admission,  not  only 
that  since  their  return  from  France^  all  the  children  of  J.  P. 
Canonge  have  lived  on  the  common  stock,  but  that  the  annual 
expenses  for  each  of  them  can  fairly  be  set  down  at  from  $500 
to  $600  a  year.  Hence,  the  question  occurs  :  Can  the  appellants 
have  the  benefit  of  the  revenues  proceeding  from  the  property  by 
them  inherited  and  administered  by  their  fatlier  as  their  tutor, 
without  being  bound  to  compensate  therewith  the  amount  of 
the  expenses  incurred  by  their  maintenance  and  education? 

When  this  question  was  first  presented  to  our  consideration, 
on  the  submission  of  this  cause  without  argument,  we  were  im- 
pressed with  the  idea,  that  parents  were  legally  permitted  to  ab- 
stain from  claiming  from  their  children  the  reimbursement  of 
the  expenses  necessitated  by  the  fulfilling  of  that  sacred  duty 
which  they  owe  to  their  ofifspring,  to  wit,  that  of  supporting  and 
educating  them,  or  from  taking  such  expenses  out  of  the  latters' 
revenue.  But  here,  third  persons  who  have  conflicting  rights  to 
exercise  contradictorily  with  the  appellants,  are  interested  in  its 
solution  strictly  according  to  law ;  and,  after  a  thorough  and 
attentive  reconsideration  of  the  proposition  as  it  was  originally 
insisted  on  by  the  appellants'  counsel  with  much  force  and  plau- 
sibility, we  have  been  prompted  to  recognize  its  inapplicability  to 
this  case,  and  to  come  to  a  different  result. 

It  is  worthy  of  remark  that,  from  the  state  of  the  affairs  of  the 
community  at  the  time  of  its  dissolution,  there  was  but  little,  if  any 
thing,  to  be  expected  from  its  liquidation,  in  favor  of  the  heirs 
of  the  defendant's  deceased  wife.  Thus,  it  is  obvious,  that  the 
appellants,  whose  rights  to  the  property  of  the  said  community 
were  eventual,  and  who  could  not  set  up  any  pretensions  thereto 
imtil  after  the  payment  of  its  debts,  and  its  complete  liquidation, 
were  left  to  their  own  resources,  as  derived  from  the  estate  of 
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(fieir  mother^  which  had  come  under  the  administration  of  the 
defendant,  as  their  tutor.  The  latter  had  no  property  of  his  own, 
and,  for  aught  that  appears,  he  was  entirely  destitute  of  any 
tangible  means  of  providing  for  the  support  and  education  of  his 
children,  except  so  far  as  they  might  proceed  from  the  adminis- 
tration of  the  tutorship,  or  from  that  of  the  community,  which 
though  dissolred  by  the  death  of  the  defendant's  wife,  remained 
for  a  series  of  years,  unsettled  and  unliquidated. 

Now,  it  is  true,  that,  under  art.  243  of  the  Civil  Code,  fathers 
and  mothers,  by  the  very  act  of  marrying,  contract  together  the 
obligation  of  supporting,  maintaining,  and  educating  their  chil^ 
dren ;  that  they  have,  during  marriage,  the  enjoyment  of  the 
estates  of  their  children,  until  their  majority  or  emancipation, 
(Civ.  Code,  art.  239,)  and  that  the  obligations  resulting  from  said 
enjoyment  are,  among  others,  to  support  and  educate  their  chil- 
dren according  to  their  situation  in  life.    Civ.  Code,  art.  240. 
But  the  administration  and  enjoyment  of  the  estate  of  his  minor 
children,  is  given  to  the  father,  during  the  marriage  only.    Civ. 
Code,  art  267.    After  its  dissolution  he  becomes  their  natural 
tutor,  and  keeps  the  administration  of  their  property  as  such, 
subject  to  the  duties,  responsibilities,  and  obligations  prescribed 
by  law  with  regard  to  all  other  tutors.    Civ.  ('ode,  art.  268.    As 
«tfc&,  he  is  bcfund  to  account  for  the  revenues  of  the  property  of 
Ma  pupils^  subject  to  the  expenses  of  their  education^  according 
to  their  means  and  condition  in  life.    10  La.  98.    Their  ex- 
penses must  be  regulated  according  to  their  condition  and  their 
fortune,  and  ought  never  to  exceed  their  revenues ;  and,  in  case 
of  insufficiency  of  the  latter  for  procuring  their  education  or  sub- 
sistence, nothing  can  be  taken  from  the  capital  of  their  estate, 
vnless  the  tutor  is  authorized  to  do  so  by  the  advice  of  a  family 
meeting.    Civ.  Code,  art.  343.    Thus,  it  is  clear,  that  the  reve- 
nues of  minors,  under  the  natural  tutorship  of  their  father,  must 
be  applied  to  defraying  the  expenses  occasioned  by  their  main- 
tenance and  education ;  that  the  law  makes  no  distinction  as  to 
the  kind  of  tutorship  under  which  their  estates  are  administered  ; 
that  the  alimony  due  by  ascendants  to  their  descendants  who 
are  in  needy  circumstances,  is  only  required  and  granted  in  pro- 
portion fo  the  wants  of  the  person  requiring  it,  and  the  fortune 
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of  those  who  owe  it ;  (Civ.  Code,  arts.  245,  246,  247 ;)  and  that 
when  children  have  property  from  which  a  sufficient  income 
may  be  derived  to  provide  for  their  subsistence  and  edncation, 
the  natural  obligation  of  their  father  ceases,  after  the  dissolution 
of  the  marriage ;  and  that  then  their  expenses  ought  to  be  pro- 
vided for  out  of  the  revenues  of  their  property,  pro  tanto  at  least, 
if  insufficient  This  doctrine  is  also  fully  developed  by  Pothier, 
Contrat  de  Mariage,  Nos.  384,  390.  Merlin,  Repertoire  de  Ju« 
risprudence,  verfto,  Aliment.  Touliier,  vol.  2,  p.  293.  Duranton, 
vol.  2.  p.  387.  Favard  de  Langlade,  vol.  1,  p.  151 ;  and  has 
been  sanctioned  by  the  Court  of  Cassation  in  France,  in  a  de* 
cision  reported  by  Sirey,  vol.  13,  partie  1,  p.  457,  in  which  its 
opinion  is  expressed  thus:  *^  Attendu  qtCU  est  de principe  na* 
turel  et  civil  que  tant  que  le  mineur  n^a  pas  de  revenus  pour 
subvenir  aux  frais  de  sa  nourriturcy  enireiien  et  education,  le 
peredoit  y  pourvoir;  neanmoins  cette  dette  depatemiti  eesse 
lorsque  les  revenus  du  mineur  augmentent  d?une  manure  svf" 
fisante!^  Here,  the  appellants'  revenues  were  absorbed  by  their 
expenses,  and  we  must  conclude  that  the  Judge,  a  quo,  decided 
correctly  in  excluding  them  from  the  account  rendered  by  the 
defendant.  Indeed,  the  latter  himself  recognizes  in  his  ac- 
count, to  a  certain  extent,  that  his  children  are  not  entitled  to 
recover  them,  when  he  says,  in  relation  to  the  revenue  derived 
from  the  other  property  of  the  community,  after  the  item  of  bank 
dividends :  "  Le  reste  des  revenus  a  dUt  Stre  absorbe  par  les  df- 
penses  et  les  charges  de  la^  communaut^"  It  ought  to  be  so 
with  regard  to  all  the  revenue,  which,  from  the  evidencei  was 
clearly  insufficient. 

As  the  appellees  have  not  prayed  that  the  judgment  appealed 
from  be  amended  in  any  respect,  we  have  been  precluded  from 
examining  any  other  ground  of  opposition.-  It  suffices  to  Bay, 
that  those  which  have  been  brought  to  our  notice  by  the  ap« 
pellants,  were  correctly  sustained;  and,  upon  the  whole,  we 
think,  that,  so  far  as  it  goes,  the  liquidation  of  the  appellants' 
rights  and  of  the  community,  has  been  fairly  and  justly  made, 
and  that  the  account  rendered  with  its  amendments  has  been 
properly  approved  and  homologated ;  leaving,  however,  for  fur- 
ther adjustment  and  liquidation,  the  proceeds  of  the  other  com* 
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munity  property,  if  any  there  be,  which  may  exist  in  kind,  and 
which  may  be  hereafter  the  subject  of  a  final  settlement  between 
the  parties  according  to  their  rights  thereto. 

JudgtnerU  affirmed* 

SouUj  for  the  plaintiffs. 

A'  Canonge  and  RoaeliuSj  for  the  appellants. 

Grima^  for  the  heirs  of  Dominique  Bouligny. 


Celina  Chabert  v.  Josei>h  A.  Beard  and  another. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

P.  B.  Cmradj  for  the  plaintiff. 

Ef/moj  Van  Dalsorij  and  Gooldj  for  the  appellants. 

MoRPHT,  J.  This  action  is  brought  to  recover  $VZTO  69,  be- 
ing the  balance  of  an  account  current  between  the  defendants  and 
Leon  Chabert,  the  plaintiff's  husband,  on  the  ground  that,  in  the 
latter's  dealings  with  them,  he  acted  as  her  agent,  and  advanced 
them  funds  belonging  to  her.  The  defendants  admit  their  in- 
debtedness in  the  sum  claimed  ;  but  aver,  that  they  owe  it,  not 
to  the  plaintiff,  but  to  the  creditors  of  her  husband,  who,  since 
this  balance  was  struck,  has  been  declared  a  bankrupt.  There 
was  a  judgment  below  in  favor  of  the  plaintiff,  and  the  defendants 
have  appealed. 

The  record  shows  that  Chabert  failed  in  1840 ;  that  a  separa* 
tion  of  property  was  pronounced  between  him  and  his  wife,  in 
June,  1841.  That,  after  the  community  of  goods  theretofore  ex- 
isting between  them,  had  thus  ceased,  she  constituted  her  hus- 
band her  general  agent  for  the  management  of  her  property,  and 
the  investment  of  her  funds,  and  gave  him,  to  that  effect,  the 


*  Ro^eliut,  prayed  for  a  re-hearin|^  in  this  oase,  contending,  that  though  the 
trantfer  of  stock  hy  the  tutor  in  payment  of  hie  indi^idaal  debts  was  nnanthorized 
and  the  minon  not  boond  by  the  alienation,  they  had  a  right  to  ratify  and  profit 
by  the  transaction,  if  they  thongfat  proper  to  do  so  |  and  that  the  creditors  of  the 
8or?iving  husband  cannot  compel  him  to  chaige  his  minor  children  with  the  ex* 
penses  of  their  support  and  ednoation. 
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most  extensive  powers.  That  in  October,  1841,  the  plaintiff 
obtained  from  the  Citizen's  Bank,  the  discount  of  a  note  of  $2000, 
drawn  by  her  to  the  order  of,  and  endorsed  by,  F.  Grima,  and 
secured  by  mortgage  on  certain  slaves  belonging  to  her.  That 
the  net  proceeds  of  this  note  were  placed  in  the  hands  of  the  de- 
fendants by  Ghabert,  for  his  wife's  account,  to  be  used  in  specu- 
lating in  negroes,  to  be  purchased  in  Garolina,  and  brought  here 
for  sale.  That  some  time  after,  to  wit,  on  the  10th  of  August, 
1842,  a  balance  was  struck,  showing  $1276  61  to  be  due  to  Gha- 
bert, who  subsequently  became  a  bankrupt  in  the  United  States 
Gourt,  and  was  discharged  in  July,  1843.  Although  the  ac- 
count current  sued  on  is  made  out  in  the  name  of  Ghabert,  the 
evidence  satisfies  us,  that  the  defendants  knew  that  the  net  pro- 
ceeds of  the  note  of  $2000,  which  figure  in  it  as  received  by 
him,  were  the  property  of  his  wife,  and  were  placed  in  their 
hands  for  her  account ;  and  they  accordingly  promised,  on  various 
occasions  before  the  institution  of  this  suit,  to  pay  the  money 
to  her  as  soon  as  they  could.  It  is  not  pretended  that  the  balance 
acknowledged  by  the  defendants  to  be  due  on  this  account  cur- 
rent was  put  down  on  Ghabert's  schedule  as  a  debt  due  to  him, 
nor  that  his  assignee  has  ever  set  up  any  claim  to  it,  although 
due  since  August,  1842.  Under  these  circumstances,  we  think 
with  the  Judge  below,  that  the  plaintiff  should  recover  of  the 
defendants  this  balance,  as  money  placed  in  their  hands  for  her 

account,  by  her  husband  and  agent. 

Judgment  affirmed. 


Lewis  Alston  Gollier  v.  His  Greditors. 

A.,  for  the  accommodation  of  fi.,  drew  a  bill  on  the  latter,  in  favor  of  C,  which  wai 
accepted,  but  protested  for  non-payment  by  the  payee.  After  the  protest,  B.,  to 
Beenre  A.  from  any  loss  in  consequence  of  his  failure  to  pay  the  bill,  gare  the 
letter  a  mortgage  on  a  plantation  and  slaves.  C.  haying  afterwards  reoovered 
judgment  against  A.  and  B.  for  the  amount  of  the  bill,  assigned  the  judgment  to 
D.,  who  was  subsequently,  in  consideration  of  releasing  A.,  subrogated  by  th* 
latter  to  his  mortgage  on  the  plantation  and  slaves.  It  was  not  proved  that  A. 
paid  anything  as  drawer  on  the  bill :  Held,  that  the  mortgage  in  favor  of  A.,  be* 
iog  intended  only  to  indemnify  him  against  any  lose  in  consequence  of  the  non* 
payment  of  the  bill,  and  not  to  seonre  the  payment  of  the  bill  itself,  the  eontraot 
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Wm  peraoaal  lo  A. ;  that  the  event,  with  a  view  to  which  it  was  execated  not 
haviDg  occorred,  the  mortgage  never  took  effect ;  and  that  consequently  D.  ac" 
quired  nothing  by  the  transfer  of  the  rights  of  A. 
"When  the  holder  of  a  protested  bill  becomes  the  purchaser  of  property  belonging 
to  the  acceptor,  sold  at  the  suit  of  a  third  person,  subject  to  certain  mortgages, 
for  a  price  exceeding  the  amoant  of  the  previous  mortgages,  the  debts  will  extin- 
guish each  other  by  operation  of  law,  to  the  amount  of  the  smallest,  by  compen< 
sation,  C.  C.  3304.  The  amount  due  by  the  purchaser,  after  satisfying  the  pre- 
vious  mortgages,  is  sufficiently  certain.  Id  eertum  est  quod  eertum  reddi  potest. 
The  purchaser  of  property  sold^inder  execution  subject  to  special  mortgages,  is  enti- 
tled to  retain  out  of  the  price  the  amount  required  to  pay  such  mortgages,  C.  P« 
679,  683.  But  this  privilege  being  allowed  merely  to  protect  him  from  the  dan- 
ger of  paying  twice,  where  the  debts  secured  by  mortgage  have  been  extln. 
guished  by  prescription  or  otherwise,  the  purchaser  can  no  longer  retain  the 
amount.  The  exthietion  by  prescription,  after  the  purchase,  of  a  debt  evidenced 
by  a  note  and  secured  by  mortgage,  and  which  formed  a  part  of  the  price,  enures 
to  the  benefit  of  the  mortgagor,  not  of  the  purchaser.  Per  Curiam :  The  debt 
due  by  note  is  prescribed  by  five  years  from  its  date,  while  tjw  obligation  of  the 
purchaser  to  pay  the  price  is  only  prescribed  by  ten  years. 

Where  the  purchaser  of  property  sold  under  execution,  subject  to  a  special  mort- 
gage given  to  secure  the  payment  of  a  note,  retains  the  amoant  of  the  mortg^age 
as  a  part  of  the  price,  and  subsequently  makes  a  partial  payment  to  the  mortg»- 
gee,  the  payment  will  interrupt  prescription  both  as  to  the  original  debtor  and  tha 
purchaser,  being  made  in  discharge  of  the  former,  and  with  his  implied  assent. 

The  holder  of  a  protested  bill  purchased  property  of  his  debtor,  sold  at  the  suit  of  a 
third  person  subject  to  a  mortgage,  the  payment  of  which  was  assumed  by  the 
purchaser  as  a  part  of  the  price.  The  latter  subsequently  transferred  the  biH 
to  a  fourth,  and  after  the  transfer,  the  debt  secured  by  mortgage  was  extinguished 
by  prescription  :  Held,  that  the  amount  of  the  debt  so  extinguished  not  being 
due  to  the  mortgagor  until  the  note  was  prescribed,  and  the  purchaser  having 
previously  transferred  the  note,  no  compensation  could  take  place  between  the 
debt  evidenced  by  the  note,  and  that  for  the  amount  of  the  mortgage  assumed 
by  the  purchaser.    C.  C.  3305. 

The  holder  of  a  note  given  by  the  purchaser  for  the  price  of  property,  secured  by 
mortgage  on  other  property,  cannot  recover  interest  from  maturity,  where  the 
note  was  not  protested.  The  mortgagee  of  property  producing  fruits  is  not  en- 
titled to  legal  interest,  without  a  demand  or  an  agreement  to  that  effect,  as  an 
equivalent  for  the  fruits  received  from  the  property.  AUter,  as  to  the  vendee  of 
such  property.    C.  C .  3531. 

Interest  in  favor  of  creditors  holding  mortgages  upon  property  surrendered  by  an 
insolvent,  ceases  to  ran  from  the  date  of  the  sale  of  the  property. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maunan^  J. 

Stockton,  appellant,  pro  se.    Steele^  on  the  same  side. 

L.  Pdrce,  for  the  syndic. 

Huston  and  Finney^  for  Montgomery  ic  Boyd. 

MoRPHY,  J.    Richard  C.  Stockton  opposed  the  homologatioa 
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of  a  provisional  tableau  of  distribution  filed  in  this  case,  claiming 
to  be  put  down  on  it  as  a  mortgage  creditor  of  the  insolvent. 
The  circumstances  under  which  he  claims  are  these  :  In  Decem- 
ber, 1835,  John  S.  Alexander,  for  the  accommodation  of  Walter 
Byrnes,  drew  upon  the  latter,  in  favor  of  L.  A.  Collier,  a  bill  of 
exchange  for  $10,616  64,  payable  three  years  after  date.  This  bill 
was  accepted,  but  not  paid  by  Byrnes  at  its  maturity.  Shortly 
after  the  protest  of  the  bill,  Byrnes,  witU  a  view  to  secure  Alex-* 
ander  and  save  him  harmless  from  any  loss  he  might  sustain  in 
consequence  of  its  non-payment,  gave  him  a  mortgage  on  his 
plantation  and  slaves  on  lake  St.  John,  in  the  parish  of  Concor- 
dia. On  the  9th  of  April,  1839,  the  plantation  and*  slaves  of 
Byrnes  were  seized  and  sold  under  divers  executions,  and,  at  the 
sheriff's  sale.  Collier,  the  insolvent,  became  the  purchaser  of  the 
property  for  871,000.  It  was  burthened  with  mortgages  to  an 
amount  of  about  $65,000,  exclusive  of,  and  having  a  preference 
over,  that  for  $10,616  64,  executed  in  favor  of  Alexander.  With 
the  exception  of  the  amount  necessary  to  satisfy  the  writs  under 
which  the  property  was  sold,  the  purchaser  retained  in  his  hands 
the  whole  price.  On  the  5th  of  September,  1843,  Collier,  who 
had  recovered  judgments  against  Byrnes  and  Alexander  on  the 
protested  bill  of  exchange  for  $10,616  64,  transferred  them  to  the 
opponent,  R.  C.  Stockton.  On  the  4th  of  January,  1844,  the  lat- 
ter was  subrogated  by  Alexander  to  all  his  rights  of  mortgage  on 
the  plantation  and  slaves  in  the  possession  of  the  insolvent,  in  con- 
sideration of  a  release  granted  to  him  by  Stockton  as  owner  of 
the  judgment  recovered  against  him  by  Collier.  Among  the 
mortgages  existing  on  the  property  of  Byrnes  at  the  date  of  Col- 
lier's purchase,  there  was  one  given  to  secure  a  debt  of  $12,000 
in  favor  of  Wm.  Primm,  for  which  Byrnes  had  executed  several 
promissory  notes.  Of  these,  one  for  $1800  became  due  on  the 
15th  of  January,  1837,  and  one  for  $4800  fell  due  on  the  IPth  of 
January,  1840.  These  two  notes  do  not  appear  to  have  been 
paid  by  Collier.  In  February,  1845,  R.  C.  Stockton  caused  an 
execution  to  issue  against  Byrnes,  by  virtue  of  the  judgment  as- 
signed to  him  by  L.  A.  Collier.  Under  this  writ  all  the  rights  and 
claims  of  Byrnes  against  the  estate  of  the  insolvent,  were  sold  and 
bought  by  Stockton  for  $500.    Under  this  state  of  facts,  he  claims 
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to  be  a  mortgage  creditor :  1.  For  $6000  as  transferree  of  Col- 
lier's judgment  against  Byrnes  and  Alexander,  and  also  of  Alex- 
ander's rights  of  mortgage  against  the  property  surrendered  as  de- 
rived from  Byrnes  the  former  owner,  the  said  sum  being  the  sur- 
plus of  the  bid  of  $71,000,  over  and  above  the  anterior  mortgages. 
2.  For  the  aggregate  amount  of  the  notes  of  $1800  and  $4800, 
with  legal  interest  from  maturity,  which,  he  contends  became 
due  to  Byrnes,  whose. rights  he  has  acquired,  as  soon  as  the  debt 
evidenced  by  these  notes  was  extinguished  by  prescription,  this 
amount  having  been  retained  by  Collier  as  a  part  of  his  bid,  and 
for  the  purpose  of  paying  these  notes.  There  was  a  judgment 
below  dismissing  Stockton's  opposition,  from  which  he  has  ap^ 
pealed. 

I.  The  mortgage  given  by  Byrnes  to  Alexander,  was  intended 
o  in<femnify  and  save  him  harmless  from  any  loss  in  consequence 
of  the  non-payment  of  the  bill  for  $10,616  64,  drawn  for  his  accom- 
modation, by  Alexander.  It  was  not  given  to  secure  the  pay- 
ment of  the  bill  itself,  and  could  not  avail  any  holder  of  it.  The 
contract  was  a  personal  one  with  Alexander,  for  his  indemnifica- 
tion in  case  he  suffered  a  loss.  It  is  not  pretended  that  he  paid 
anything  as  the  drawer  of  this  bill ;  '  he  never,  therefore,  became 
the  creditor  of  Byrnes,  and  no  obligation  or  indebtedness  ever  ex- 
isted in  his  favor  to  which  the  mortgage  could  attach.  The  mort- 
gage never  took  effect,  because  the  event  in  view  of  which  it  was 
given  never  occurred.  If  Alexander  himself  was  not  entitled  to  the 
mortgage,  Stockton  acquired  nothing  by  the  transfer  of  his  rights. 
Hot  were  it  even  admitted,  that  the  latter  coidd  avail  himself  of 
this  mortgage,  to  claim  $6000  as  the  amount  due  by  Collier  on 
his  bid  over  and  above  the  mortgages  prior  to  it  oti  the  property, 
it  is  urged  by  the  syndic's  counsel,  that  the  mortgage  was  extin- 
guished by  compensation.  Collier  having  become  indebted  to 
Byrnes  for  this  balance  at  the  time  he  held  Byrnes'  acceptance  on 
the  protested  draft  for  $10,616  64.  To  this  it  is  objected,  that  the 
balance  due  by  Collier  was  not  certain  and  liquidated ;  that  among 
the  prior  mortgages  on  the  property,  some  were  judicial,  others 
were  conventional ;  and  that  the  certificate  of  mortgages  in 
several  instances,  does  not  give  the  rates  of  interest  due  on  them, 
the  dates  from  which  it  was  to  run,  the  costs  incurred  under  the 
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judgments,  &c.,  and  that,  therefore,  no  compensation  took  place. 
The  exact  amount  of  the  mortgage  debt  due  on  the  property, 
might  not  appear  from  the  certificate  of  mortgages,  and  yet  be  cer- 
tain, or  easily  ascertained.  Id  cerium  est  quod  cerium  reddi  po- 
test. The  sheriff's  sale  having  taken  place  on  the  9th  of  April, 
1839,  the  interest,  costs,  &c.,  due  on  the  recorded  mortgages, 
were  to  be  calculated  up  to  that  date ;  and  the  balance  remaining 
was  the  amount  due  by  Collier  on  his  bid.  The  opponent  does 
not  appear  to  have  had  much  difficulty  in  ascertaining  that  bal- 
ance to  have  been  $6000,  which  he. now  claims  under  the  mort- 
gage transferred  to  iiim.  From  the  moment  the  two  debts  due 
by  Collier  to  Byrnes,  and  from  Byrnes  to  Collier  co-existed,  they 
extinguished  each  other,  by  operation  of  law,  to  the  amount  of  the 
smaller  debt,  and  Byrnes  remained  liable  to  Collier  only  for  the 
difference.  Civ.  Code,  art.  2204.  Had  Alexander  paid  this  sur- 
plus, he  could  not  have  come  against  the  property :  as  it  had  been 
sold  under  seizure,  and  had  not  produced  a  sum  sufficient  to  pay 
the  full  amount  of  his  mortgage  for  $10,616  64,  he  could  only  have 
had  personal  recourse  against  Byrnes. 

11.  It  is  clear,  that  on  the  adjudication  of  the  property  to  Col- 
lier, all  the  mortgages  covered  by  his  ,bid  were  a  part  of  the  price 
for  which  the  sale  was  made,  and  that  he  became  bound  to  pay 
them  as  such.  He  was  authorized  to  retain,  and  did  retain,  the 
amount  of  the  notes  given  by  Byrnes  to  Primm,  in  order  to  apply' 
that  portion  of  the  price  to  the  payment  of  said  notes  whenever 
they  should  be  presented.  Code  of  Pract.  arts.  683,  679.  This 
privilege  is  allowed  to  the  purchaser,  to  protect  him  from  the  dan- 
ger of  paying  twice,  which  would  exist,  if,  notwithstanding  the 
mortgage  claims  on  the  property,  lie  was  to  pay  the  whole  price 
of  his  adjudication.  He  is  bound  to  pay  the  purchase  money, 
either  to  the  holders  of  the  mortgages  when  they  come  against 
the  property,  or  to  the  former  owner  of  it.  If  the  claims  of  the 
former  have  been  satisfied  by  the  original  debtor,  or  happen  to  be 
otherwise  discharged,  so  that  the  propeny  is  relieved  from  the 
mortgages,  there  can  be  no  good  reason  why  the  purchaser  should 
continue  to  retain  the  price,  which  he  was  allowed  to  keep  only 
for  the  purpose  of  discharging  such  claims.  It  is  urged  by  the 
syndic's  counsel  that,  as  the  insolvent  Collier  took  the  place  of 
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Byrnes  as  to  the  debt  due  to  Primm,  the  prescription  of  that  debt 
should  enure  to  him.  and,  through  him,  to  his  creditors.  To  this 
position  we  are  by  no  means  prepared  to  give  our  assent.  The 
debt  due  by  Byrnes,  being  evidenced  by  the  notes  he  had  given 
to  Primm,  was  prescribed  at  the  end  of  five  years,  whereas  Col- 
lier's obligation  to  pay  the  price  of  the  property  adjudicated  to 
him,  could  be  prescribed  only  by  the  lapse  of  ten  years.  The 
privilege  allowed  him  of  retaining  a  part  of  the  price  in  order 
to  pay  these  notes,  and  thereby  relieve  the  property  from  the 
mortgage  given  to  secure  them,  did  not  change  the  nature  of  his 
obligation^  which  is  evidenced  by  the  sheriff's  deed  of  sale.  In 
Perry  v.  HoUoway,  (10  Rob.  107,)  this  court  said :  "  The  purcha- 
ser is  bound  to  pay  the  previous  incumbrances  as  a  part  of  the 
price.  If  it  should  turn  out  that  a  special  mortgage,  or  a  privi- 
lege, should  be  certified  to  exist  upon  the  property  which  in  fact 
had  been  extinguished  or  had  never  attached,  &c.;  the  owner 
himself,  we  doubt  not,  or  his  creditors  in  case  of  a  surrender, 
might  recover  of  the  purchaser  the  amount  thus  erroneously 
adopted  and  estimated  as  a  part  of  the  price."  Whether  a  mort- 
gage was  at  the  time  of  the  sale  erroneously  supposed  to  exist,  or 
whether  it  did  really  then  exist,  but  was  afterwards  extinguished 
by  prescription  or  otherwise,  without  any  agency  of  the  purcha- 
ser, the  obligation  of  the  latter  to  pay  the  portion  of  the  price 
retained  to  secure  himself  against  the  mortgage  claim,  appears  to 
us  to  be  absolutely  the  same.  Although  Collier,  by  keeping  the 
•12,000,  the  amount  of  Primm's  mortgage,  might  be  considered 
as  assuming  or  promising  to  pay  Byrnes'  several  notes,  the  lat- 
ter continued  to  be  bound,  and  might  at  any  time  have  been  called 
upon  for  payment  by  any  of  the  holders.  They  could  become 
the  creditors  of  Collier,  only  in  case  they  chose  to  accept  the  sti- 
ftdation  pour  autrui  resulting  from  such  assumption.  On  one 
of  these  notes,  that  for  $1800,  the  holders,  Montgomery  & 
Boyd,  appear  to  have  received  from  Collier  ||49  89,  on  the  29th 
of  August,  1840.  This  payment  interrupted  the  prescription 
running  against  them  as  regards  Byrnes  as  well  as  Collier,  the 
latter  having  made  it  in  discharge  of  the  former,  and  with  his 
implied  consent.  The  note  of  $4800  does  not  appear  to  have 
ever  been  presented  for  payment  either  to  Byrnes  or  to  Collier. 
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The  iDSolvent's  estate  is  therefore  discharged  from  the  obligation 
of  paying  it  to  the  holder^  whose  claim  is  extinguished  by  pre- 
scription ;  but  it  has  become  liable  to  Byrnes  for  the  money  re- 
tained to  meet  its  payment.  It  is  urged,  that  if  the  $4800,  the 
amount  of  the  note  prescribed,  reverted  to  Byrnes  as  a  part  of 
the  price  of  his  property  sold  in  1839,  Collier,  who  owed  this  sum, 
was  at  the  time  the  holder  of  the  protested  draft  for  910,616  64, 
accepted  by  Byrnes,  and  that  compensation  took  place,  by  opera- 
tion of  law,  between  the  two  debts  to  the  extent  of  their  respec- 
tive amounts.  To  this  the  answer  is,  that  the  note  was  not  pre- 
scribed uutil  long  after  Collier  had  transferred  to  Stockton  the 
judgment  he  had  obtained  upon  the  bill ;  that  until  the  note  was 
prescribed,  its  amount  was  not  due  to,  nor  demandable  by  Byrnes ; 
that  consequently,  no  compensation  took  place  before  such  trans- 
fer, and  there  could  be  none  after  it,  as  Collier  had  ceased  to  be 
the  creditor  of  Byrnes.  Civ.  Code,  art.  2205.  As  relates  to  the 
interest  claimed  by  the  opponent  from  the  maturity  of  the  note, 
it  was  not  due  by  Collier,  as  the  note  was  never  protested,  and 
was  not  given  for  the  price  of  a  thing  sold.  It  appears  from  the 
record,  to  have  been  only  secured  by  a  mortgage  on  land  previ- 
ously sold  by  Primm  to  Byrnes.  It  is  the  vendor,  and  not  the 
mortgagee  of  property  producing  fruits,  who  is  entitled  to  legal 
interest  without  any  demand,  or  agreement,  as  an  equivalent  for 
such  fruits  received  by  the  purchaser.  Civ.  Code,  art.  2631.  .  If 
interest  be  claimed  as  due,  because  the  money  retained  to  pay 
Primm's  notes  was  itself  the  price  of  property  producing  fruits, 
such  interest  could  have  been  claimed  by  Byrnes  only  from  the 
15th  of  January,  1846,  when  the  note  became  prescribed,  and 
his  right  to  receive  it  accrued.  The  property  surrendered  by  the 
insolvent  was  sold  some  time  in  August,  1844,  after  which  time 
interest  ceased  to  run  in  favor  of  all  creditors  holding  mortgages 
upon  it. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  Parish  Court 
be  reversed,  and  that  Richard  S.  Stockton  be  placed  chi  the  ta- 
bleau of  distribution  as  a  mortgage  creditor  for  $4800,  to  be 
ranked  after  the  mortgages  created  on  the  property  surrendered 
by  Walter  Byrnes,  but  before  any  of  those  granted  by  the  insol- 
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Tent ;  and  that  the  tableau  thus  amended  be  homologated  ;  the 
costs  of  both  courts  to  bo  borne  by  the  estate/ 


*  L.  Peirce,  for  a  re-hearing.  The  contract  between  Collier  and  Byrnes  was 
not  voluntary,  bat  an  obligation  solely  created  by  the  law. 

The  obligation,  created  by  the  Code  of  Practice  is.  that  Collier  shall  pay  Byrnes' 
note  to  Primm.  The  law  makes  him  assame  this.  There  is  no  ttipulation  pour 
mutrui. 

The  anthority  from  10  Rob.  quoted  by  the  court,  is  sound  law,  but  it  is  not  the 
ease  in  controversy.  There  the  debt  did  not  exist,  at  the  time  of  the  judicial  sale. 
The  law  "  n  quia,  (de  fidei-juaaoribus^*)  declares  null  any  act  by  which  a  person 
obliges  himself  for  a  debt  extinguished. 

But  here  the  law  compels  Collier  to  assume  a  debt  due  by  Byrnes  to  Primm, 
evidenced  by  a  promissory  note :  for  so  much  then  hie  obligation  is  not  a  contract 
to  pay  the  purchase  money  of  a  plantation  prescribable  in  ten  years,  but  an  obliga- 
tion created  by  law,  to  pay  a  promieeory  note  secured  by  mortgage  and  to  be  pre-. 
§eribed  in  five  years.  He  is  the  debtor  marked  out  by  law.  No  doubt  Byrnes  is  also 
a  debtor ;  but  the  debtor  created  by  law,  with  the  mortgage  on  his  back,  is  Col* 
Uer. 

Now  what  is  prescription  ?  *'  Solventi  aimilis  est  qui  praecribit" — it  is  payment. 
Who  is  presumed  to  have  paid  ?  the  man  who  owes  simply,  or  the  man  who  owes, 
and  baa  a  mortgage  encumbering  his  plantation  on  account  of  it  ? 

It  is  of  more  importance  to  Collier  than  to  Byrnes  that  he  should  have  paid ;  and 
if  prescription  be  payment  in  law,  Collier  must  be  presumed  to  have  paid. 

Who  would  have  been  the  real  defendant,  if  Primm  had  sued  Byrnes  on  the 
promissory  note,  before  being  prescribed  7  It  has  been  often  decided,  that  the  per- 
son called  in  warranty  is  the  real  defendant  Was  not  Collier  the  defendant 
in  warranty  7  Byrnes  would  have  turned  to  him.  Primm  would  have  himself 
sought  the  owner  of  the  property  mortgaged,  and  have  endeavored  to  realize  the 
amount  due  to  him  from  the  sale  of  it 

If  then  the  purchaser,  Collier,  was  obliged  to  pay ;  if  he  would  have  been  in  any 
court  the  defendant  in  a  suit  upon  the  note  ;  is  it  not  illusory  to  give  the  benefit  of 
prescription  to  Byrnes,  and  make  him  gain  ||4800,  which  by  law  Collier  is  pre- 
sumed to  have  paid  7 

2.  Admitting  that  the  doctrine  established  by  the  court  is  correct,  and  that  pre- 
scription avails  Byrnes  only,  yet  Stockton  is  not  properly  classed. 

The  certificate  of  mortgages  shows,  that  the  only  mortgage  recorded  was  that  to 
secure  PrimnCs  notes;  this  being  prescribed  in  five  years,  the  mortgage  was  also 
extinguished. 

Therefore,  no  mortgage  is  recorded  against  subseqnent  mortgagees  for  this  part 
of  the  purchase  money  due  by  Collier  to  Byrnes ;  there  is  nothing  bat  the  privilege 
of  the  vendor,  which,  not  being  recorded,  must  yield  to  subsequent  creditors  of 
Collier  by  mortgage.  The  conrt  should  therefore  have  giyen  a  preference  to  the 
mortgages  made  by  Collier  himself,  to  the  unrecorded  privilege. 

3.  There  may  have  been  an  interrnption  of  prescription,  and  it  on^t  not  to  be 
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determined  that  the  right  has  accrued  absolutely  to  Byrnes,  without  giving  the  un- 
known holder  of  the  note  an  opportunity  to  establish  the  fact  He  has  not  appear, 
ed,  nor  is  he  a  party  to,  or  represented  in  the  proceedings  ;  and  he  should  be  heard 
before  a  decision  is  pronounced,  hostile  to  his  intereste.  This  is  a  debt  created  by 
Byme»  originally,  and  the  syndic  of  Collier's  creditors  has  no  right,  under  the  de- 
cisions of  this  court,  to  release  any  mortgage  created  by  a  previous  owner  of  the 
property,  except  perhaps  in  the  case  of  his  paying  the  mortgage  creditor.  If,  there- 
fore, after  payment  to  Stockton,  the  holder  of  this  note  should  appear,  he  might 
proceed  against  the  property  in  possession  of  the  purchaser  at  the  syndic's  sale  ; 
and  should  he  prove  ani  nterruption  of  the  prescription,  (on  that  plea  being  opposed 
to  him  as  a  bar  to  his  action,)  the  innocent  purchaser,  who  has  already  advanced 
his  money,  would  be  compelled  to  pay  over  again  ;  and  he  certainly  has  a  right  to 
the  protection  of  the  court  now  against  an  event,  the  possibility  of  which  is  illus- 
trated by  the  case  of  the  note  for  $1800,  held  by  Montgomery  &  Boyd,  and 
which  was  claimed  by  Stockton  on  the  same  grounds. 

4.  The  sheriff's  sale  of  Byrnes'  plantation,  &c.,  was  h  forced  sale,  a  sale  for  the 
benefit  of  his  creditors:  the  price  bid  was  the  absolute  price,  as  the  only  portion 
thereof  to  which  Byrnes  was  entitled,  was  the  surplus  over  and  above  the  incum- 
brances. There  was  no  privity  of  contract  between  him  and  the  purchaser ;  and, 
if  a  surplus  existed,  it  was  to  the  officer  of  the  law  he  was  to  look  for  it.  The  pur- 
chaser never  contracted  to  pay  any  part  of  the  price  to  Aim,  but  to  the  creditors 
having  liens  ;  and,  if  any  surplus,  to  the  Sheriff.  If,  therefore,  he  could  have  any 
right  against  Collier,  it  could  only  be  as  subrogated  by  payment  to  the  righu  of 
0ome  creditor,  whom  Collier  had,  by  his  bid  and  the  operation  of  law,  bound  him- 
self to  pay.  The  case  is  precisely  analogous  to  the  syndic's  sale  of  the  property  of 
an  insolvent ;  there  is  no  privity  between  the  insolvent  and  the  purchaser,  and  he 
has  nothing  to  do  with  the  price.  He  can  only  claim  from  the  syndic  the  surplus 
after  payment  of  all  the  debts  ;  and,  if  such  nale  were  on  a  credit,  or  any  part  of 
the  price  consisted  in  the  assumption  of  prior  incumbrances,  and  they  became  pre- 
scribed as  against  the  syndic  or  prior  mortgagees,  it  would  hardly  be  said  that 
the  insolvent  could  become  subrogated  to  his  creditor's  rights  by  such  a  process. 

Prescription  is  an  exception,  and  means  of  defence,  but  it  is  not  a  cause  of  action, — 
it  is  at  best  a  bare  presumption  of  law  of  payment  by  a  debtor,  owing  to  the  silence  of 
bis  creditor  for  a  certain  lapse  of  time.  It  is  not  a  proof  of  payment  from  which  a  le- 
gal subrogation  would  result  to  all  the  rights  of  the  creditor,  or,  in  other  words,  a 
cause  of  action ;  and  the  claim  in  this  case,  can  only  be  supported  on  the  supposi- 
tion, that  Byrnes  was  subrogated  to  the  rights  of  the  mortgage  creditor  since  he  had 
none  himself,  never  having  been  privy  to  the  forced  sale,  and  Collier  never  having 
either  directly  or  by  legal  intendment,  made  any  promise  or  come  under  any  ob- 
ligation to  him  personally. 

Re-hearing  refused* 
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William  G.  Kendall,  for  the  use  of  John  P.  Gray,  v.  Horace 
Bean  and  others. 

The  private  accouut  booka  of  broken  are  not  admissible  in  evidence  in  their  favor 
(C.  C.  !!£244) ;  bat  witnesses  by  whom  entries  were  made  in  them,  of  matters  with- 
in their  personal  knowledge,  may  refer  to  such  entries  to  refresh  their  memory. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

K&ndall,  pro  se. 

Barker,  for  the  appellants. 

MoRPHT,  J.  This  action  was  brought  upon  a  receipt,  or  cer- 
tificate of  deposit  for  81000,  in  notes  of  the  Agricultural  Bank  of 
Mississippi,  which  bore  interest,  the  same  having  been  presented 
for  payment  to  that  institution  and  payment  refused*  The  cer- 
tificate, which  bears  date  the  30th  of  May,  1842,  and  is  signed  by 
the  defendants,  describes  the  notes  handed  to  them  by  the  plain- 
tifl^  and  concludes  by  saying  that  they  '*  promise  to  pay  to  him 
forty-five  cents  on  the  dollar,  face,  and  interest,  or  return  him  the 
said  notes  on  his  calling  for  the  same,  and  the  return  of  this  re- 
ceipt." The  petitioner  alleges  a  demand  of  the  defendants,  and 
refusal  on  their  part  to  comply  with  the  terms  of  the  certificate, 
and  asks  for  a  judgment  against  them.  The  answer  admits  the 
receipt  of  the  Agricultural  Bank  notes  by  the  defendants  on  the 
terms  and  conditions  of  the  instrument  sued  on ;  but  alleges  that 
on,  or  about  the  22d  of  June,  1842,  the  plaintiff  applied  for  the 
said  notes  which  they  had  been .  unable  to  dispose  of;  that  the 
notes  were  produced,  and  were  about  to  be  delivered  to  the  plain- 
tiff when  he  expressed  a  desire  to  sell  them,  saying  that  he  want- 
ed the  money  for  immediate  use,  offering  to  accept  of  forty  cents 
on  the  dollar,  face,  and  interest  to  that  date,  which  the  defendants 
agreed  to  give,  and  actually  paid  into  the  hands  of  the  plaintiff 
the  proceeds  amounting  to  8459. 28  ;  but,  that  as  it  was  not  usual 
for  defendants  to  issue  certificates  of  deposit,  and  they  did  not  re- 
collect having  given  one  in  the  present  case,  they  omitted  to  re- 
quire its  return  when  they  paid  the  money.  This  cause,  which 
vas  before  us,  in  May,  1844,  on  an  appeal  taken  by  the  defendants) 
was  then  remanded  for  a  new  trial,  this  court  not  being  fully  sat- 
isfied with  the  conclusion  arrived  at  by  the  Judge  below*    On  the 
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second  trial,  some  additional  evidence  was  given  by  the  plaintiff^ 
in  whose  favor  there  was  again  a  judgment,  from  which  the  de- 
fendants appealed  ;  but,  by  consent  of  parties,'  the  case  was  a  se- 
cond time  remanded  at  the  costs  of  the  appellants.  The  cause 
was  then  placed  before  a  jury,  whose  verdict  was  in  favor  of  the 
plaintiff,  and  the  present  appeal  is  from  the  judgment  entered 
up  on  that  verdict. 

Most  of  the  evidence  adduced  on  the  last  trial,  is  in  relation  to 
a  collateral  issue  made  up  between  the  parties,  to  wit,  whether 
the  i)laintiff  was,  or  was  not  in  New  Orleans,  on  the  22d  of  June, 
1842,  when  the  payment  pleaded  by  the  defendants  is  alleged  to 
have  been  made.  The  testimony  of  several  witnesses  was  taken 
under  commissions,  and  various  letters  written  to,  and  by  the 
plaintiff  about  that  time,  were  given  in  evidence.  The  plaintiff 
has  succeeded,  we  think,  in  rendering  it  somewhat  probable,  bat 
by  no  means  certain,  that  he  was  not  in  Mew  Orleans  at  the  date 
in  question.  Had  his  absence  from  the  city  at  that  particular 
time,  been  shown  beyond  the  possibility  of  any  doubt,  it  would 
have  been  conclusive,  as  it  was  to  him  personally  that  payment 
is  alleged  to  have  been  made. 

Our  attention  has  been  drawn  to  a  bill  of  exceptions  taken  to 
the  opinion  of  the  Judge,  who  refused  to  admit  in  evidence  the 
books  of  the  defendants,  which  they  had  offered  to  corroborate  by 
the  testimony  of  their  witnesses,  as  to  the  days  on  which  the  sev- 
eral transactions  took  place,  and  to  prove  in  whose  hand- writing 
the  original  entries  were  made.  The  Judge,  we  think,  correctly 
held,  that  the  books  of  the  defendants  could  not  be  admitted  for 
any  purpose  whatever ;  but  that  witnesses,  who  had  made  entries 
in  them  of  matters  within  their  personal  knowledge,  might  refer 
to  such  entries  to  refresh  their  memory.  The  Civil  Code  express- 
ly  provides,  that  the  books  of  merchants  cannot  be  given  in  evi- 
dence ia  their  favor.    Art.  2244. 

On  the  merits,  which  present  only  a  question  of  fact  depend- 
ing on  the  testimony  and  credibility  of  witnesses,  a  careful  ex- 
amination of  the  evidence,  and  of  all  the  circumstances  of  the 
case,  does  not  enable  us  to  say,  that  the  verdict  is  so  clearly  erro- 
neous as  to  make  it  our  duty  to  disturb  it. 

Judgment  affirmed. 
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The  Bank  op  St.  Mary  v.  William  S.  Morton.         'n?  ml 

Where  the  proceeds  of  property  sold  by  a  factor  bad  been  transferred  to  a  third 
person  for  a  Yaluable  consideration,  and  notice  of  the  transfer  given  to  the  factor 
before  the  issuing  of  an  attaohment  at  the  suit  of  a  creditor  of  the  original  owner, 
the  attachment  must  be  set  aside.  It  matters  not  how  the  factor  was  informed  of 
the  transfer,  provided  it  be  shown  that  he  knew  that  his  creditor  was  divested  of 
all  right  to  the  debt  so  transferred,  and  that  such  knowledge  was  derived  from 
the  transferree  or  bis  agent. 

Where  the  original  owner  has  lost  all  power  over  the  property,  and  the  title  has 
legally  vested  in  another,  the  creditors  of  the  former  cannot  attach. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J, 

Clarke,  for  the  appellants. 
'    Mat/bin,  for  the  defendant. 

Vason,  for  the  intervenor. 

Simon,  J.  This  suit  was  commenced  by  attachment.  The 
property  upon  which  it  was  levied  consists  in  a  certain  amount 
proceeding  from  the  sales  of  163  bales  of  cotton,  which,  having 
been  sold  by  Franklin  6o  Henderson,  the  garnishees,  left  in  their 
bands,  after  payment  of  a  draft  for  $50G0,  drawn  upon  them  by 
the  defendant,  and  paid  sometime  previous  to  the  sales,  a  balance 
of  $938  98,  the  right  to  which  is  claimed  by  Patton,  an  interven- 
ing party,  in  whose  favor  judgment  was  rendered  in  the  inferior 
court,  from  which  the  plaintiffs  have  appealed. 

The  record  exhibits  the  following  facts  and  circumstances :  It 
appears  that  sometime  in  the  beginning  of  1844,  the  intervener 
advanced  to  the  defendant,  Morton,  at  Columbus,  Georgia,  a  sum 
of  money,  which  was  invested  by  the  latter  in  the  purchase  of 
cotton.  Morton  purchased  163  bales,  which  were  shipped  to 
Preston  &  M'Clay,  of  Apalachicola,  whence  they  were  reshipped 
and  consigned  to  the  garnishees  at  New  Orleans.  On  the  7th  of 
March,  1844,  the  defendant  executed  to  Patton,  the  intervener,  at 
Columbus,  a  receipt  for  the  sum  of  $7290  80,  being  "  in  full  for 
invoice  of  163  bales  of  coiton  shipped  to  Messrs.  P.  &  M.  Apala- 
chicola, per  steamer  Boston,  on  the  lOth  of  February,  and  by 
them  reshipped  to  Messrs.  F.  6c  H.  New  Orleans.''  And  on  the 
same  day,  he,  Morton,  drew  a  bill  for  $5000,  on  the  garnishees, 
payable  to  the  order  of  the  intervener,  which  was  duly  paid^    On 
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the  same  day,  a  letter  and  invoice  were  written  by  Morton  to 
Franklin  6c  Henderson,  giving  them  notice  of  the  drawing  of  the 
bill,  which  were  received  with  the  cotton,  the  invoice  of  which  is 
headed  in  the  following  words:  '-Invoice  163  bales  shipped  by 
W.  S.  Morton,  per  steamer  Boston,  to  Messrs.  Preston  &  M'Clay, 
Apalachicola,  and  by  them  reshipped  per  schooner  Swallow,  to 
Messrs.  Franklin  &  Henderson,  New  Orleans,  to  be  sold  for  ac- 
count and  risk  of  Richard  Patton,  Esq.,  and  account  sales  render- 
ed to  W.  S.  Morton/'  Said  cotton  was  sold  about  the  1st  of 
April  ensuing. 

On  the  11th  of  March,  Morton  drew  another  bill  of  exchange, 
or  order,  upon  the  garnishees,  in  favor  of  R.  Patton,  to  pay  the 
balance  of  the  proceeds  of  the  cotton,  to  the  order  of  the  latter. 
This  bill  was  endorsed  by  Patton  to  E.  G.  Casey,  his  agent,  who  for- 
warded it  to  Corning  &  Co.  of  New  Orleans,  his  agents,  after  hav- 
ing,  as  such  agent,  endorsed  it  over  to  the  order  of  the  latter ;  and 
the  evidence  establishes,  that  Corning  having,  prior  to  the  issuing 
of  the  attachment,  met  Franklin,  (of  the  bouse  of  Franklin  &  Hen- 
derson,) in  the  street,  he  informed  him,  that  he  had  received  an 
order  for  the  balance  of  the  proceeds  of  the  cotton.  Franklin 
answered,  that  the  cotton  was  not  sold,  and  no  further  particulars 
were  given  by  Corning  about  the  order.  It  further  appears, 
however,  that  Corning  <fc  Co.  who  were  the  bearers  of  Morton's 
order,  as  the  agents  of  Casey  or  Patton,  were  also  the  agents  of 
the  plaintiffs,  and  that  by  direction  of  the  Bank,  they  caused  the 
present  suit  by  attachment  to  be  instituted.  This  attachment 
was  levied  on  the  2d  of  April,  1844,  subsequently  to  the  conver- 
sation between  Corning  and  Franklin  in  relation  to  Morton's  or- 
der in  favor  of  Patton ;  and  we  find,  in  a  letter  from  Corning  & 
Co.  to  the  cashier  of  the  Bank,  dated  the  4th  of  April,  1844,  that 
the  latter  had  been  previously  apprised  of  the  issuing  of  the  atr 
tachment.  The  letter  recites :  "  Morton  had  given  an  order  for  the 
balance  in  favor  of  Casey,  but  it  was  not  accepted,  and,  therefore^ 
the  attachment,  we  think,  will  hold  good." 

The  record  further  shows,  that  a  letter  was  written  by  Casey 
to  Corning  &  Co.  on  the  Uth  of  March,  1844,  in  which  the  or- 
der for  the  balance  was  enclosed,  with  a  request  that  the  pro* 
cecds  of  both  bills,  (including  that  for  $5000,)  should  be  remitted 
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as  soon  as  possible  ;  and  the  parol  evidence  proves,  that  after  the 
order  was  given,  Martin  had  no  further  interest  in  the  cotton ; 
that  he  exercised  no  further  control  or  ownership  over  the  same ; 
and  that  he  left  for  Europe  on  the  12th  of  March.  The  facts  of 
the  invoice  bill  of  the  cotton  having  reached  the  consignees  ;  of 
the  bill  for  $5000  having  been  presented  in  time  by  L.  Corning ; 
of  Casey's  acting  as  the  agent  of  the  intervenor,  and  of  Corning 
&  Co.  being  the  agents  of  the  plaintiffs  in  this  suit,  are  also  satis- 
factorily established ;  and  it  is  perhaps  proper,  that  we  should 
particularly  notice  the  manner  in  which  the  order,  forwarded  by 
Casey  to  Corning  &  Co.,  and  which  was  in  the  possession  of  the 
latter  at  the  time  this  suit  was  instituted^  was  drawn  by  the  de- 
fendant. It  is  in  these  words :  '*  Messrs.  Franklin  &  Hender- 
son, New  Orleans  :  Please  pay  to  Richard  Palton,  Esq.,  or  order, 
the  avails  of  shipment  of  163  bales  of  cotton,  forwarded  to  your 
address  by  Messrs.  Preston  &  M'Clay,  of  Apalachicola,  against 
which  I  valued  on  you,  in  his  favor,  at  30  days,  on  the  7th  inst., 
for  $5000.  The  cottons  are  his,  and  you  will  please  hold  them 
subject  to  his  order  only,  Wm.  S.  Morton." 

We  are  satisfied,  that  the  judgment  appealed  from  is  correct. 
Without  its  being  necessary  to  inquire  into  the  question  of  own- 
ership of  the  cotton,  the  title  to  which  appears  to  have  been  trans- 
ferred by  Morton  to  the  intervenor,  not  only  by  the  order  which 
is  the  main  basis  of  the  intervention,  but  also  by  the  receipt  and 
invoice  produced  in  evidence,  and  which  might  perhaps,  being 
in  good  faith,  be  sufficient  to  divest  Morton  of  his  title  to  the  cot- 
ton, and  to  entitle  Patton  to  claim  the  proceeds  thereof  as  his  ;  it 
seems  to  us,  that  it  suffices  that  said  proceeds  were  regularly 
transferred  by  the  former  owner  of  the  cotton  to  the  intervenor, 
for  a  valuable  consideration,  before  the  date  of  the  issuing  of  the 
attachment,  to  give  the  latter  the  right  of  recovering  them  as 
against  an  attaching  creditor,  provided  it  is  shown,  that  due  no- 
tice of  the  transfer  was  given  to  the  debtor  of  said  proceeds  pre- 
vious to  the  levying  of  the  attachment.  It  is  true,  the  only  direct 
notice  of  the  order  proven  to  have  been  given  to  Franklin  &  Hen- 
derson, results  from  a  conversation  which  took  place  between 
Franklin  and  Corning,  sometime  previous  to  the  sale  of  the  cot- 
ton ;  but  the  consignees  must  have  also  known  from  the  invoice^ 
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which  was  in  their  possession  at  that  time,  that  the  cottons  were 
to  be  sold  for  the  account  of  Patton,  and  that,  therefore,  the  lat* 
ter  was  entitled  to  receive  the  proceeds  thereof;  they  had  already 
paid  him  five  thousand  dollars  on  the  cottons  yet  unsold,  and 
when  Corning  apprised  Franklin  that  he,  Corning,  to  whom  the 
$5000  had  been  paid,  as  Casey's  agent,  was  the  bearer  of  an  or- 
der for  the  balance,  the  only  reason  then  given  for  not  accepting 
the  order  was,  that  the  cotton  was  not  sold.  Thus,  Franklin 
knew  that  there  was  in  the  hands  of  Corning  &  Co.,  an  outstand^ 
ing  order  for,  or  a  transfer  of,  the  balance  of  the  proceeds ;  he  was 
aware,  that  had  the  cotton  been  sold,  such  balance  should  have 
been  paid  over  to  Corning ;  and  as  it  is  obvious,  that  his  refusal 
to  accept  the  order,  because  the  cotton  was  not  sold,  could  not 
destroy  the  right  of  the  transferree,  it  is  clear,  that  the  knowledge 
which  Franklin  had  of  the  existence  of  the  transfer,  was  sufficient 
to  entitle  the  intervenor  to  claim  said  proceeds,  after  the  sale,  and 
that  no  attachment  at  the  suit  of  any  of  the  transferror's  credi- 
tors, could  have  been  levied  upon  them.  We  have  often  held, 
that  it  matters  not  in  what  way  a  debtor  is  informed  of  the  trans- 
fer of  his  creditor's  claim,  provided  it  is  shown,  that  he  knew 
that  his  said  creditor  was  divested  of  all  his  rights  to  the  debt 
assigned,  and  that  such  knowledge  of  the  fact  was  derived  from 
the  transferree  or  his  agent.  5  Mart.  N.  S.  180.  6  lb.  286. 
GUlett  V.  Landis  et  al  17  La.  470.  Flint  et  al  v.  Franklin  et 
al,  9  Rob.  209.  Here,  Morton  was  clearly  divested  of  his  rights 
to  the  proceeds.  Franklin  &  Henderson,  in  whose  hands  those 
proceeds  were,  knew  it ;  nay,  the  plaintiff's  agents,  who  caused 
the  attachment  to  issue,  knew  it  also.  They  had  the  order  in 
their  possession,  and  were  charged  with  its  collection  ;  they  were 
fully  aware  of  the  extent  of  the  intervenor's  rights  ;  they  knew 
that  the  proceeds  were  his  property,  and  not  Morton's  ;  they 
could  not,  with  any  degree  of  good  faith  or  fidelity  to  their  trust, 
do  any  act  which  would  have  the  eiSect  of  depriving  their  princi- 
pal of  the  rights  by  him  acquired  through  them,  so  as  to  give  an 
undue  advantage  to  themselves  or  to  others ;  and,  under  all  the 
circumstances  of  the  case,  as  disclosed  by  the  evidence,  we  do  not 
hesitate  to  conclude,  that  the  attachment  was  improperly  laid 
upon  the  amount  in  controversy.     The  doctrine  so  often  recog- 
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nized  by  this  court,  that  when  the  owner  has  lost  all  power  over 
his  property,  and  when  the  title  to  it  has  become  legally  vested  in 
another,  creditors  cannot  attach,  is  properly  applicable  to  the 
rights  of  the  parties  to  this  cause.  4  Mart.  N.  S.  667.  2  La.  514. 
15  La.  465.    18  lb.  321,  447.    4  Rob.  517. 

This  view  of  the  question  of  notice,  precludes  the  necessity  of 
examining  the  two  bills  of  exceptions  found  in  the  record,  as 
neither  of  them  has  any  bearing  upon  the  proof  adduced  to  es- 
tablish it,  with  regard  to  the  garnishees  or  debtors  of  the  funds 


I  in  dispute. 

I  Judgment  affirmed. 


i2r  418i 
I  47  1126 


Succession  op  Jean  Magbr — Agathe  Alexandrine  Col- 
lard,  Universal  Legatee,  Appellant. 

Id  determiniog  the  compensation  to  be  allowed  to  an  attorney  appointed  to  repre- 
sent the  absent  heirs  of  a  succession,  the  court  should  not  be  governed  by  the 
opinion  of  other  menabers  of  the  profession  as  to  the  amount  It  should  exercise 
ks  own  judgment,  and  the  aliowanoe  should  be  made  with  reference  to  the  labor, 
skill,  and  care  required,  and  to  the  value  of  the  estate. 

An  attorney  appointed  to  represent  the  absent  heirs  of  a  succession,  is  incompetent 
to  act  as  attorney  in  procurinor  the  recognition  of  the  heir.  Such  recognition 
must  be  sought  contradictorily  with  him. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Ber- 
mudezy  J. 

Grima^  for  the  appellant,  contended  that  the  amount  allowed 
to  the  attorney  of  the  absent  heirs,  was  exorbitant,  and  should 
be  reduced  j  citing  3  Mart.  363.    6  lb.  416.    9  lb.  284. 

Blache,  pro  se. 

Martin,  J.  The  universal  legatee  is  appellant  from  a  judgment 
which  allows  to  M.  Blache,  Esq.,  the  attorney  appointed  by  the 
court  to  represent  the  absent  heirs,  $1500  for  his  services  as  such. 

The  evidence  does  not  show  that  these  services  consisted  of 
anything  more  than  writing  letters  to  the  testamentary  heirs,  an- 
nouncing the  death  of  the  testator ;  giving  a  statement  of  the  af- 
fairs of  the  succession ;  and  the  professional  advice  necessary  for 
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their  guidance ;  besides  attending  to  and  signing  the  inventor/. 
The  appellee  introduced  below,  three  members  of  the  profes- 
sion, all  of  whom  depose  that  his  claim  is  a  just  one.  They  base 
their  opinion  on  the  large  amount  going  to  the  absent  heirs ;  the 
magnitude  of  the  estate ;  the  allowances  generally  made  by  the 
Court  of  Probates  in  such  cases,  and  the  rate  of  fees  usually  paid 
to  attorneys  for  absent  heirs  in  estates  of  importance. 

The  reasoning  of  the  court  in  the  judgment  assumes,  that  it  is 
bound  to  make  that  allowance  to  the  attorney  for  absent  heirs, 
which  the  professional  gentlemen  he  produces  recommend  as  a  fair 
compensation  for  his  services,  without  exercising  its  own  judg- 
ment thereon.  We  held  a  contrary  opinion  in  the  eases  in  6  Mart. 
N.  S.  402,  and  in  13  La.  4L3,  and  we  are  not  dissatisfied  with 
it.  That  account  must  be  extravagant  indeed,  which  will  not 
be  considered  as  moderate  by  two  members  of  the  bar,  especially 
those  who  are  in  the  habit  of  being  appointed  by  the  Probate 
Judge  to  represent  absent  heirs.  In  the  present  case,  the  witnesses 
do  not  appear  to  have  paid  much  attention  to  the  nature  and  ex- 
tent of  the  services  rendered.  They  have  considered  the  forces 
of  the  succession  only,  its  amount,  magnitude,  and  importance. 
Courts  of  Probates  are  the  protectors  of  widows,  orphans  and  ab- 
sentees, and  their  duty  is  to  prevent  estates  from  being  lavished. 
The  labor  of  an  attorney,  whether  his  client  be  absent  or  present, 
ought  to  be  rewarded  according  to  its  nature,  extent,  and  the  degree 
of  skill  and  care  it  demands.  The  care  is  certainly  increased  by 
the  value  of  the  estate,  and  the  number  and  diversity  of  the  ob- 
jects composing  it.  In  the  correspondence  with  the  absent  heirs, 
the  labor  of  the  attorney  is  nearly  the  same  in  all  estates.  The 
care  which  the  number  and  diversity  of  the  objects  composing 
the  Recession  requires,  is  shown  by  the  inventory,  and  the  num- 
ber of  vacations  employed  in  taking  it.  In  the  present  case,  the 
labor  and  care  of  the  appellee  in  informing  the  heirs,  and  attend- 
ing to  the  inventory,  were  manifest.  His  witnesses  do  not  ap- 
pear to  have  given  any  opinion  as  to  their  intrinsic  value.  They 
appear  to  have  been  satisfied  with  mentioning  the  sum  which 
an  heir,  coming  to  an  estate  of  tho  value  of  that  of  the  testator, 
ought  to  be  mulcted  in. 

The  succession  was  as  free  from  debt  as  any  that  ever  came 
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before  a  Court  of  Probaies.  There  was  no  debt,  and  money  enough 
to  discharge  the  expenses  and  legacies.  No  suit  was  brought 
against  it,  or  for  it,  except  the  proceedings  necessary  to  open  and 
close  the  mortuaria.*  The  appellee,  it  is  true,  places  among  the 
services  rendered  by  him,  a  petition  which  he  filed  to  have  the 
heir  recognized.  As  this  recognition  was  sought  contradictorily 
with  him,  he  cannot  charge  it  among  the  services  rendered  to  the 
estate,  and  he  was  incompetent  to  procure  it. 

Upon  the  whole,  exercising  our  judgment  on  the  labor,  skill, 
and  care,  which  were  required  of  the  appellee,  and  the  value  of 
the  estate,  which  was  very  large,  we  have  concluded  that  the 
sum  of  $760  only,  ought  to  have  been  allowed  by  the  First  Judge. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an* 
nulled  and  reversed,  and  that  the  appellee  be  placed  on  the  tableau 
for  the  sum  of  $750,  with  costs  in  the  court  below,  and  that  he 
pay  those  of  the  appeal  .t 


The  State  v.  The  Judge  op  the  Court  of  Probates  op 
New   Orleans. 

Ao  appeal  will  lie  in  favor  of  the  hein  from  a  jadgment  on  an  opposition  made  by 
them  to  a  tableau  of  distribution  presented  by  the  curator  of  the  succession  of 
the  deceased,  though  none  of  the  claims  so  opposed  and  allowed  against  the 
estate  exceed  three  hundred  dollars,  where  their  whole  amount  exceeds  that  sum. 

Rule  on  the  Judge  of  the  Court  of  Probates  of  New  Orleans, 


*  It  is  admitted  in  the  record  that  the  succession,  including  legacies,  and 
a'^counts  due  deceased  in  France,  as  shown  by  accounts  current,  amounted  to 
^350,000. 

t  BUiche,  for  a  re  hearing.  The  amonut  allowed  to  the  attorney  of  absent  heiiv 
was  reasonable  Civ.  Code,  art  1213.  Statute  of  10  March,  1845,  s.  8.  (Acts,  p. 
56.)  The  attorney  of  the  absent  heirs  was  not  competent  to  procure  the  recog- 
nition of  the  heu-.  Civ.  Code,  art.  1181.  Code  of  Fract.  arts.  1000,  1001,  1002. 
It  is  only  where  an  heir  presents  himself,  after  the  payment  of  the  balance  in  favor 
of  the  estate  into  the  State  treasury,  and  after  the  curator  or  executor  has  been  dis- 
charged, that  the  heir  must  be  recognized  contradictorily  with  the  attorney  of 
the  absent  heirs.    Civ.  Code,  art.  1193. 

Re-hearing  refused. 
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to  show  cause  why  a  mandamus  should  not  be  issued  directing 
him  to  allow  a  suspensive  appeal  from  a  judgment  rendered  in 
the  matter  of  the  succession  of  George  Asbridge,  deceased. 

Grreiner,  for  the  rule,  cited  11  La.  462 ;  3  Robinson,  6. 

Bermudezj  Judge  of  Probates  of  New  Orleans,  showed  for 
cause  against  the  rule,  that  the  amount  of  the  claims  of  the  differ- 
ent creditors,  being  each  less  than  three  hundred  dollars,  they 
could  not  appeal  from  the  judgment  rendered ;  (Const,  art.  4,  s. 
2 ;)  and  that,  consequently,  no  appeal  would  lie  from  the  same 
judgment  against  them. 

Martin,  J.  To  a  rule  on  the  Judge  to  show  cause  why  the 
heirs  of  George  Asbridge  should  not  have  an  appeal  from  a  judg- 
ment rejecting  their  opposition  to  a  tableau^  presented  by  the  cu- 
rator of  the  estate  of  the  deceased,  he  shows  for  cause,  tliat  this 
court  has  no  jurisdiction  of  a  judgment  by  which  $16  are  allow- 
ed to  AUard  &  Charbonnet,  $76  to  McPherson,  $250  to  Vandal- 
son,  $125  to  H.  R.  Grandmont,  and  $87  55  to  Hennen,  as  neither 
of  these  sums  exceeds  three  hundred  dollars,  although  the  aggre- 
gate be  upwards  of  five  hundred. 

It  is  clear  that  the  claim  of  the  heirs  against  the  curator,  is  for 
upwards  of  five  hundred  dollars.  This  gives  them  a  right  to 
solicit  the  assistance  of  this  court,  if  their  claim  be  reduced  or  de- 
stroyed by  improper  allowances,  whether  any,  or  all  of  these,  be 
for  a  sum  less  than  three  hundred  dollars.    8  La.  164, 

The  rule  must,  therefore,  be  made  absolute. 


John  D.  Fink,  Dative  Testamentary  Executor  of  Sarah  Baum, 
deceased,  v.  William  H.  Martin  and  others. 

In  an  action  by  an  executor  against  the  sareties  of  a  former  executor  to  recover 
money  received  by  the  latter  belonging  to  the  succession,  defendants  cannot  plead 
in  rompensation  a  debt  due  by  the  deceased  to  their  principal.  The  debt  must 
be  settled  in  the  ordinary  course  of  law,  contradictorily  with  all  the  parties  inter- 
ested. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu 
deZ)  J. 


r 


JANUARY,  1846.  41? 


Finki  Execator,  ▼.  Martin  and  ofchenu 


StMON,  J.  The  plaintiff,  who  sues  as  dative  testamentary  ex- 
ecutor of  the  estate  of  Sarah  Baum^  and  as  the  successor  in  office 
of  one  Thomas  Powell^  who  formerly  acted  as  such)  seeks  to  re^^ 
cover  of  the  defendants^  insolido^  as  the  sureties  of  the  said  Pow- 
ell, a  certain  amount  which  was  received  by  the  latter  in  his  fi« 
duciary  capacity,  and  which  he,  said  Powell^  was  condemned  to 
pay  to  the  plaintiff  by  a  previous  judgment 

William  H.  Martin^  one  of  the  sureties,  joined  issue,  admitting 
that  he  signed  the  bond  sued  on  as  one  of  the  sureties  of  Thomas 
Powell,  but  averring  that  Sarah  Baum,  at  her  decease,  left  no 
succession ;  that  she  was  the  lawful  wife  of  John  Kellar ;  that 
said  Kellar  is  indebted  to  the  said  Powell ;  and  that,  therefore,  his 
said  principal  in  the  bond  sued  on,  is  not  liable  for  any  sum  what-* 
ever,  to  the  succession  which  he  administered,  &c. 

Previous  to  the  trial  of  the  suit,  Martin  having  obtained  a 
rule  on  the  plaintiff  to  show  cause  why  commissions  should  not 
issue  to  examine  certain  witnesses  in  the  States  of  Indiana  and 
Kentucky,  for  the  purpose  of  proving  by  their  testimony  that 
Powell  is  a  creditor  of  Kellar,  that  Kellar  was  the  husband  of 
Sarah  Baum,  and  that  the  latter  at  her  demise  left  no  succession^ 
said  rule  was  discharged ;  and^  on  the  day  of  the  trial,  the  defend- 
ant having  offered  to  introduce  a  witness  to  prove  the  same  facts 
in  support  of  his  defence,  this  was  objected  to  by  the  plaintiff's 
counsel,  on  the  ground,  that  Martin  could  not,  as  one  of  the  sure- 
ties of  Thomas  Powell,  set  up  as  a  defence  that  the  deceased  left 
no  succession.  The  plaintiff's  objections  were  sustained  by  the 
court,  a  qua,  which  refused  to  allow  the  witness  to  testify,  and 
the  defendant  took  a  bill  of  exceptions,  which,  by  agreement  of 
counsel,  is  also  to  apply  to  the  refusal  of  the  court  to  permit  com^ 
missions  to  isstle. 

Judgment  was  finally  rendered  below  against  Martin  for  the 
amount  due  by  Powell,  as  executor ;  and,  after  an  unsuccessful 
attempt  to  obtain  a  new  trials  based  mainly  upon  the  ground  that 
the  refusal  of  the  Judge  to  allow  time  to  the  defendant  to  procure 
the  testimony  of  his  material  witnesses  residing  out  of  the  State^ 
and  to  permit  him  to  examine  a  witness  on  the  trial  ia  prove  the 
facts  alleged  in  his  answer  is  erroneous,  the  defendant,  Martin 
appealed. 

Vol.  XIT.  53 
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The  only  question  which  has  been  insisted  on  by  the  appel- 
lant's counsel  in  his  argument  before  us,  grows  out  of  his  attempt 
to  introduce  below  certain  parol  evidence  by  which  he  intended 
to  sustain  his  defence ;  and  it  has  been  strenuously  urged,,  that  as 
compensation  is  one  of  the  modes  of  extinguishing  an  obligation, 
and  takes  place  by  the  mere  operation  of  law,  even  when  its  ex- 
istence is  unknown  to  the  debtor,  the  defendant  in  this  case  can 
oppose  it,  being  one  of  those  exceptions  belonging  to  principal 
debtors,  and  which  are  inherent  to  the  debt. 

If  we  understand  the  object  of  the  evidence  offered  and  intended 
to  be  procured,  it  was  for  the  purpose  of  establishing  that  Sarah 
Baum  was  a  married  woman  at  the  time  of  her  death ;  that  John 
Kellar  was  her  husband ;  that  the  property  she  possessed  belonged 
to  the  community  of  acquests  and  gains  formerly  existing  be- 
tween said  John  Kellar  and  his  deceased  wife }  that  therefore,  she 
had  no  estate  of  her  own,  but  only  one  in  community,  and  that 
John  Kellar  being  the  head  or  master  of  the  said  community, 
the  debt  by  him  due  to  Powell  should  be  compensated  with  the 
amount  which  the  latter  owes  to  the  said  community,  as 
proceeding  from  his  administration,  as  executor,  of  the  estate  of 
Sarah  Baum,  which,  in  fact,  belongs  to  her  surviving  husband. 
To  this  it  has  been  answered,  that  Powell  himself  made  no  such 
defence ;  that,  if  he  had,  he  could  not  have  been  allowed  to  gain- 
say or  deny  that  there  is  an  estate  of  Sarah  Baum,  from  the  re- 
cital in  his  bond ;  that,  even  supposing  that  the  funds  sued  for  be- 
long to  the  community  that  may  have  existed  between  Kellar  and 
the  deceased^  the  rights  of  Powell,  as  a  creditor  of  the  said  com- 
munity, must  be  settled  contradictorily  with  all  the  creditors 
thereof,  to  wit,  by  an  account  filed  by  the  executor ;  and  that 
Powell  has  no  right  to  keep  those  funds  in  his  possession,  to  ap- 
ply them  to  the  satisfaction  of  his  claim  by  compensation,  and 
must  transfer  them  to  his  successor  that  the  rights  of  all  may  be 
settled. 

We  think  the  Judge,  a  quo,  did  not  err.  Whether  the  amount 
sued  for  belonged  to  the  succession  of  Sarah  Baum,  or  to  the  com- 
munity said  to  have  existed  between  her  and  John  Kellar,  is,  in 
our  opinion,  immaterial.  Thomas  Powell  received  it  as  execu- 
tor, and  as  such  he  was  called  upon  to  settle  his  account  and 
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Ce  reimburse  the  sums  received.  He  may  have  been  a  creditor 
ef  John  Kellar  previous  to  the  death  of  the  tatter's  wife ;  and  if  it 
be  true,  that  they  were  legally  married,  (a  fact  which  was  estab- 
lished in  ihe  case  of  Baum!s  Succession  ;  11  Rob.  314,)  and  that 
therefore,  there  was  a  community  between  them,  he  may  perhaps 
be  entitled  to  claim  his  payment  out  of  the  effects  and  moneys 
belonging  to  what  was  considered  at  the  time  the  bond  was 
taken,  to  be  the  estate  of  Sarah  Baum ;  but  the  amount  sued  for 
came  into  Poweirs  hands  as  executor,  and  after  the  dissolution 
efthe  community  J  and  although  it  may  belong  to  the  said  com- 
munity, it  is  perfectly  clear  to  our  minds  that  Powell  can- 
not pretend  to  compensate  the  claim  which  he  has  against  it, 
with  the  funds  which  he  has  in  his  hands  in  his  fiduciary  char- 
acter. When  an  estate  is  administered,  either  by  an  executor, 
administrator  or  curator,  it  presupposes  the  existence  of  debts,  and 
consequently  of  creditors,  or  at  all  events  that  it  should  be  accounted 
for  in  due  course  of  administration.  If  so,  how  could  the  execu- 
tor be  allowed  to  plead  compensation  of  the  funds  which  he  is 
called  on  to  account  for  in  his  fiduciary  capacity,  with  the  claim 
he  may  have  to  set  up  against  the  estate  which  he  administers  ? 
The  estate  which  may  be  insolvent,  must  be  settled  in  the  ordi- 
nary course  of  law  contradictorily  with  all  the  parties  therein  in- 
terestedy  whether  it  is  one  in  community  or  not ;  the  executor  or 
administrator  must  bring  the  funds  before  the  court  which  has 
jurisdiction  over  them,  in  order  that  they  may  be  disposed  of  or 
decided  according  to  the  rights  of  the  parties ;  he  must  render 
his  account,  and  file  a  tableau  ;  and  it  will  be  time  enough  when 
such  tableau  is  filed,  and  made  subject  to  the  homologation  of 
the  court,  for  the  former  executor  or  his  sureties  to  appear  and 
set  up  the  claim,  for  the  satisfaction  of  which  they  now  attempt 
to  keep  the  funds  which  they  are  bound  to  account  for,  as  a  con- 
sequence of  Powell's  appointment  and  administration  as  execu- 
tor. If  those  funds  really  belong  to  the  community  alleged  to 
have  existed  between  the  deceased  and  Kellar,  who  is  not  a  party 
to  this  action,  the  appellant  will  still  be  ai  liberty  to  claim  his 
share  of  them,  contradictorily  with  the  surviving  husband  and 
the  other  creditors ;  but  he  must  first  account  and  pay  over  to  his 
successor  in  office,  what  he  owes  as  executor,  and  he  has  no  right 
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to  plead  compensation.  This  doctrine  is  fully  developed  and  com^ 
mented  on  by  Toullier,  vol.  7,  No.  380, 381,  who  says  ;  «  Mais  la 
compensation  v!est  point  admise  enfaveur  de  celui  qui^  eiantcre- 
ancier  ou  d4bitetir  dufaillij  (or  of  a  succession  which  is  in  due 
course  of  administration,  or  subject  to  the  rights  of  opposing 
creditors,)  avant  Pouverture  de  lafallite^  (or  of  the  succession) 
est  devenu  depuis  son  dibiteur  ou  son  oreancier^  de  quelque  ma- 
niere  que  ce  soUP 

We  conclude  therefore,  that  in  the  absence  of  John  Kellar,  who 
is  not  a  party  to  this  suit,  and  of  the  creditors  of  the  succession  of 
Sarah  Baum,  or  of  the  alleged  community  said  to  have  existed 
between  her  and  said  Kellar,  the  Judge,  a  quo^  decided  correctly 
in  considering  the  facts  sought  to  be  established,  as  foreign  to  the 
real  merits  of  the  controversy.  But  although  the  appellant's  plea 
of  compensation  is  here  disregarded  and  rejected,  we  think  that 
his  right  to  set  up  and  liquidate  his  claim  against  the  commu- 
nity to  which  he  pretends  that  the  amount  sued  for  belongs, 
should  be  reserved  for  further  adjustment  contradictorily  with  all 
the  parties  that  may  be  therein  interested,  to  be  paid  out  of  the 
funds  in  the  plaintiff's  hands  in  due  course  of  law,  in  case  it  can 
be  shown  hereafter,  that  those  funds,  though  originally  consid- 
ered as  belonging  to  the  succession  of  Sarah  Baum,  really  belong 
to  said  community. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of 
the  Court  of  Probates  be  affirmed,  with  costs ;  without  prejudice 
to  the  reservation  made  above  in  favor  of  the  appellant,  and  to 
his  right  to  exercise  his  principal's  claim3  against  the  estate  in 
community  between  John  Kellar  and  his  deceased  wife,  if  any 
such  oonununity  can  be  established,  at  any  time  hereafter,  and 
after  said  appellant  shall  have  satisfied  the  judgment  appealed 
from. 

Hoffman^  for  the  plainti& 

MoH^nry  and  Roselius^  for  the  appellant* 
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David  Barbour  and  another  v.  J.  L.  H.  Smith. 

Where  testimony  taken  on  the  trial  helow  was  not  reduced  to  writing,  and  there 
is  no  statement  of  foots  nor  asBignment  of  error,  the  appeal  most  be  dismissed. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

MoRPHY,  J.  The  plaintiffs,  who  sue  upon  an  open  account, 
obtained  orders  of  arrest  and  attachment,  on  their  affidavit  that 
their  debtor  was  about  to  depart  permanently  from  the  State, 
without  having  in  it  sufficient  property  to  satisfy  their  claim. 
The  latter  took  a  rule  on  them,  to  show  cause  why  those  orders 
should  not  be  set  aside,  on  the  ground  that  he  was  a  resident  and 
a  citizen  of  Louisiana,  and  had  no  intention  of  leaving  the  State. 
The  rule  was  made  absolute,  and  they  appealed. 

Several  witnesses  appear  to  have  been  examined  on  the  trial  of 
the  rule,  but  their  testimony  was  not  reduced  to  writing,  and  no 
errors  have  been  assigned,  nor  any  statement  of  facts  made  out. 
The  appellants  not  having  put  it  in  our  power  to  grant  them  the 
I  relief  they  pray  for,  their  appeal  must  be,  and  is  hereby  dismissed, 

with  costs. 

Howard,  for  the  appellants. 

Elwyn^  for  the  defendant. 


Jambs  Oarlamd  v.  Charles  Holmes. 

A  gnspensive  appeal  may  be  taken  within  ten  days  from  the  day  on  which  judg- 
ment was  signed,  exclusive  of  Sundays  and  days  of  public  rest ;  and  in  compu- 
ting the  time  neither  the  day  en  which  the  judgment  was  signed,  nor  that  on 
which  the  appeal  is  to  be  taken,  are  indqded.  C.  P.  818. 
The  first  of  January  is  a  day  of  pahUe  rest  in  this  State.  Aot  7tb  March,  1838,  s.  5, 
Where  the  last  day  allowed  for  obtaining  an  appeal  falls  on  a  day  of  public  rest, 
the  whole  of  the  next  judicial  day  b  allowed. 

Rule  on  the  Judge  of  the  Commercial  Court  of  New  Orleans, 
to  diow  canse  why  a  tnandafmu  should  not  be  issued,  command* 
ing  him  to  allow  njLfa*  to  be  taken  out  by  the  plaintiff,  Garlandi 
on  a  judgment  recovered  against  the  defendant,  Holmes. 
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Van  McUrcy  for  the  plaintiff  in  the  rule. 

WattSf  Judge  of  the  Commercial  Court,  showed  cause  against 
the  rule. 

MoRPHT,  J.  A  mandamus  is  prayed  for  in  this  case,  directed 
to  the  Judge  of  the  Commercial  Court  of  New  Orleans,  command- 
ing him  to  allow  the  petitioner  to  take  out  a  writ  o{  JierifaciaSj 
under  a  judgment  rendered  in  his  favor,  and  signed  on  the  20tli 
of  December,  1845.  It  is  alleged  that,  on  the  2d  of  January,  1846. 
the  eleventh  day  after  said  judgment  was  signed,  (Sundays 
being  excluded,)  the  defendant  applied  for,  and  obtained  a  sus- 
pensive appeal,  returnable  on  the  first  Monday  of  February  next ; 
that  this  appeal  having  been  granted  after  the  legal  delay  had  ex- 
pired, within  which  a  suspensive  appeal  could  be  allowed,  was 
illegally  and  wrongfully  granted,  and  should  not  stay  the  execu* 
tion  of  said  judgment ;  notwithstanding  all  which,  the  Judge  re- 
fuses leave  to  the  applicant  to  issue  a  writ  of  fieri  facias,  on  the 
same.  In  answer  to  the  rule,  the  Judge  says,  that  deducting  two 
Sundays  that  intervened,  the  ten  days  allowed  by  law  for  a  sus- 
pensive appeal  expired  on  the  first  day  of  January,  1846,  and 
that  in  all  cases  where  the  last  day  of  the  time  allowed  for  the 
performance  of  any  judicial  act,  falls  upon  a  dies  non  juridicus. 
his  construction  of  the  law,  and  the  practice  of  his  court,  has  al- 
ways been  to  allow  the  whole  of  the  next  day,  for  the  perfor- 
mance of  such  act;  as,  without  this  allowance  of  time,  the  party 
would  not  have  the  delay  intended  to  be  granted  to  him  by 
law.  The  reason  given  by  the  Judge  is  satisfactory,  and  was  the 
basis  of  the  decision  of  this  court  in  Allen  ^  Deblin  v.  TTieir 
Creditors,  8  La.  223.  It  is  true,  that  in  that  case,  the  last  day  on 
which  an  opposition  could  be  filed  was  a  Sunday ;  but,  by  an  act 
of  the  General  Assembly,  approved  on  the  7th  of  March,  1838, 
(Acts,  p.  44,)  the  first  of  January  was  declared  to  be  a  day  of  pub- 
lic rest  in  this  State,  and  was  added  to  those  days  mentioned  in 
the  Code  of  Practice,  on  which  no  judicial  proceeding  can  be  had. 
The  course  pursued  by  the  Judge,  was  moreover  justified  by  ar- 
ticle 318  of  the  same  Code,  which  provides,  '<  that,  in  all  cases 
where  delay  is  given,  either  to  do  something  or  to  answer,  neither 
the  day  of  serving  the  notice,  nor  that  on  which  the  act  is  to  be 
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done,  or  the  answer  filed,  are  included.    The  exceptions  to  this 
rule  are  specially  provided  by  law." 

Rule  discharged. 


Horace  C.  Cammack,  Syndic  of  the  Creditors  of  Hugo  C.  Gil- 
dermeester^  an  Insolvent,  v. ■ —  Priestly  and  others. 

Where  a  creditor  receives  from  his  debtor  a  draft  on  a  third  person,  as  collateral 
secarity,  the  proceeds  to  he  applied  to  the  payment  of  his  debt,  he  acts,  so  long 
as  he  holds  the  draft,  as  the  agent  of  his  debtor,  and  is  responsible  not  only  for 
unfaithfulness,  but  for  faults  or  neglect ;  (C.  C.  2971, 2972  ;)  and  where,  throagb 
the  neglect  of  the  creditor,  in  giving  incorrect  instructions  to  the  notary  by  whom 
the  draft  was  protested,  or  in  not  furnishing  him  with  the  means  of  obtaining 
correct  information  as  to  the  residence  of  the  endorser,  the  latter,  the  only  solvent 
party  to  the  bill,  is  discharged,  the  debtor  will  be  entitled  to  credit  for  the  amount 
of  the  bill. 

Where  the  holder  of  a  note,  with  whom  a  draft  had  been  deposited  by  the  debtCi', 
as  collateral  security,  becomes  liable  to  the  latter  for  the  amount  in  consequence 
of  his  neglect  to  protest  the  draft,  the  damages  sustained  by  the  creditor  may  be 
pleaded  in  reconvention  to  an  action  on  the  note  by  the  holder  (G.  P.  375,)  or  by 
the  syndic  of  his  creditors,  where  the  holder  had  become  liable  by  his  neglect  to 
protest  the  draft  before  his  declared  insolvency. 

It  is  not  necessary  that  a  demand  pleaded  in  reconvention  should,  in  all  cases,  be 
liquidated. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

Rawlej  for  the  appellant,  cited  7  Mart.  N.  S.  238,  616  ;  Fagot 
V.  Porche,  7  La.  56^ ;  Btanchard  v.  Cole,  8  La.  158 ;  Jonau  v. 
Ferrand,  3  Rob.  365  ;  Low  v.  Thomas,  4  Rob.  183. 

Wray,  for  the  defendants.  The  plea  in  reconvention  should 
be  maintained.  Code  of  Pract.  art.  375 ;  10  La.  186 ;  18  La. 
653 ;  6  Mart.  N.  S.  671 ;  7  Mart.  N.  S.  290,  291.  The  right  to 
plead  in  reconlrention  was  not  atfected  by  the  insolvency  of  Gil- 
dermeesten    1  Mart.  N.  S.  483. 

Simon,  J.  The  plaintiff,  who  sues  as  the  syndic  of  Gilder- 
meester  &,  Co.,  seeks  to  recover  the  amount  of  two  promissory 
notes,  drawn  and  subscribed  by  the  defendants  Priestly  &  Bein, 
to  the  order  of  their  co-defendant  Richardson,  and  duly  protested 
at  maturity. 
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The  defence  sets  up,  that  the  notes  sued  on,  were  given  to  the 
insolvents  by  Priestly  &  Bien  in  the  course  of  commercial 
transactions,  and  that  when  the  same  fell  due,  to  wit,  in  Decem- 
ber, 1842,  and  January,  1843,  the  drawers  being  unable  to  pay 
them,  offered  to  Gildermeester  &  Co<,  certain  notes  and  drafts 
which  were  received  by  the  latter  as  collateral  security  for  the 
payment  of  the  notes.  That  among  them  there  was  a  draft  of 
$813  70,  drawn  by  Bisland  &  Shields  on  John  C.  Harrison,  and 
by  him  accepted,  dated  on  the  12th  January,  1842,  and  payable 
at  twelve  months  to  the  order  of  Shields,  and  by  him  endorsed* 
That  the  insolvents,  by  taking  said  draft  as  collateral  security, 
;  bound  themselves  to  have  it  duly  protested  in  case  of  non-pay- 
ment. That  said  draft  was  protested  at  maturity,  when,  under 
the  instructions  of  said  insolvents,  notice  thereof  was  sent  to  Bis- 
land &  Shields,  the  drawers,  to  the  parish  of  Lafourche  Interi- 
or. That,  on  the  20th  of  January,  1843,  a  suit  was  instituted  by 
Gildermeester  &  Co.,  in  the  name  of  Priestly  &  Bein  against  the 
drawers  of  the  draft,  the  proceeds  thereof  to  go  to  the  credit  of 
the  notes  sued  on ;  that  by  a  judgment  of  the  Supreme  Court, 
Bisland,  one  of  the  drawers  of  said  draft,  and  the  solvent  partner 
of  the  concern  of  Bisland  &  Shields,  was  released  on  the  ground 
of  insufficiency  of  the  notice.  That  Priestly  &  Bein's  recourse 
upon  Bisland,  was  lost  by  the  negligence  of  the  insolvents  in 
giving  incorrect  instructions  to  their  notary.  That  said  insol- 
vents, under  the  circumstances,  have  made  said  draft  their  own, 
and  have  become  liable  to  the  defendants  for  the  amount  thereof, 
with  interest  and  costs ;  and  that  the  defendants  are  entitled  to 
plead  the  amount  of  said  draft,  and  the  interest  and  costs,  in  re- 
convention against  the  plaintiff's  demand,  &c. 

The  Judge,  a  ;uo,  gave  effect  to  this  defence,  admitted  the  re- 
convention, and  gave  judgment  in  favor  of  the  plaintiff,  for  the 
balance  due  after  allowing  the  amount  of  the  draft,  with  interest 
and  costs,  as  a  further  credit  on  the  notes  sued  on ;  from  which 
judgment,  the  plaintiff,  being  dissatisfied  therewith,  took  this  ap« 
peal. 

The  evidence  found  in  the  record,  discloses  the  following 
facts :  Bisland  &  Shields'  draft  on  John  C.  Harrison,  accepted  by 
the  latter,  for  ffSlS  70,  was  delivered  by  the  defendants)  Priestly 
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&  Bein,  to  Gilderraeester  &  Co.,  as  collateral  security  for  these 
notes  sued  on  ;  the  acceptance  bore  the  date  of  the  12th  of  Janu«- 
ary,  1842,  and  was  payable  one  year  after  date.  When  said  draft 
became  due,  the  same  was  protested,  and  notice  sent  to  the  draw- 
ers by  the  notary,  directed  to  the  parish  of  Lafourche  Interior ; 
this  was  done  according  to  the  directions  given  to  the  notary  by 
Gilderraeester  &  Co.,  and  it  is  shown,  that  said  notary  had  no 
information  from  any  other  source,  than  from  Gildermeester. 
The  testimony  proves,  that  the  Houma  post  office  in  the  parish 
of  Terrebonne,  is  the  nearest  to  the  residence  of  Bisland  &, 
Shields  ;  that  the  Thibodeauxville  post  office  in  Lafourche  Inte- 
riorj  is  sixteen  miles  further  from  the  plantation  of  the  drawers, 
than  the  Houma  office,  which  is  only  three  miles  distant  from 
said  plantation ;  that  Gildermeester  never  applied  to  Harrison, 
the  acceptor,  nor  to  Bein,  for  directions  as  to  the  residence  of  said 
drawers :  that  thp  draft  was  put  in  the  hands  of  a  lawyer  to  be 
sued  on  against  Bisland,  and  to  be  accounted  for  to  Gildermeester 
for  the  amount,  which  might  be  eventually  recovered  ;  and  that 
a  judgment  having  been  rendered  thereon,  against  Bisland  in  the 
District  Court,  the  same  was  reversed  in  the  Supreme  Court  on 
appeal,  and  the  suit  was  dismissed  as  to  the  said  draft  in  favor  of 
Bisland.    See  9  Robinson,  426. 

It  is  further  established  by  Harrison's  deposition,  as  a  witness, 
that,  after  the  draft  was  accepted,  he  received  Bisland  &  Shield's 
crop,  which  amounted  to  more  than  sufficient  to  pay  it ;  and  the 
other  testimony  proves  that  Bisland  is  the  only  party  to  the  draft, 
able  to  pay  the  amount  thereof. 

It  is  also  admitted  that  Gildermeester  filed  his  bilan,  in  June, 
1843. 

We  think  the  judgment  complained  of  is  correct.  When  Gil- 
dermeester took  the  draft  in  question  in  his  possession  as  collateral 
security  for  the  debt  due  him  by  Priestly  &  Bein,  who  had  ac- 
cordingly consented  that  the  proceeds  thereof,  when  collected, 
should  be  credited  on  the  notes  sued  on,  there  arose  necessarily  on 
the  part  of  the  creditor,  the  obligation  of  preserving  the  rights  of 
his  debtors  on  the  draft,  so  as  to  enable  them  to  enforce  its  pay* 
ment  from  all  and  every  one  of  the  parties  thereto.  The  contract, 
if  not  precisely  one  of  pledge,  as  urged  by  the  appellees'  counsel, 
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was  at  least,  and  perhaps  more  properly,  in  the  nature  of  one  of 
agency ;  that  is  to  say,  one  from  which  the  creditor,  who  had  un- 
dertaken to  make  the  collection  of  a  debt  due  to  his  debtors,  and 
therefore,  to  take  all  necessary  steps  to  preserve  their  rights  un- 
impaired, became  bound  to  use  the  same  exertions  in  obtaining 
the  object  for  which  the  draft  had  been  placed  in  his  hands,  as 
the  debtors  themselves  would  have  done,  and  to  use  such  dili- 
gence as  would  secure  its  ultimate  recovery,  not  only  for  the  pur- 
pose of  obtaining  satisfaction,  pro  tanto,  of  the  debt  which  the 
draft  was  intended  to  secure,  but  also  for  the  benefit  of  the  party 
to  whom  the  claim  belonged.  Priestly  &  Bein  then  may  be 
fairly  considered,  in  a  transaction  of  this  kind,  as  principals,  and 
Gildermeester  as  their  agent ;  he  had  the  draft  in  his  possession, 
and  it  was  his  duty  to  discharge  his  trust,  as  long  as  he  contin- 
ued to  hold  the  draft,  or  become  responsible  to  his  principals 
for  the  damages  which  might  result  from  its  non-performance, 
(Civ.  Code,  art.  2971,)  being  even  responsible  not  only  for  un- 
faithfulness in  his  management  of  the  business,  but  also  for  his 
fault  or  neglect.  Civ.  Code,  art.  2972.  He  was  authorized  to 
prosecute  the  collection  of  the  draft ;  it  was  delivered  to  him  for 
that  purpose,  as  collateral  security ;  the  proceeds  thereof,  when  col- 
lected, were  to  be  applied  to  the  extinguishment  of  the  notes  sued 
on ;  said  proceeds  were  to  be  accounted  for  to  him  accordingly, 
by  the  attorney  who  had  been  charged  to  institute  a  suit  against 
Bisland  in  the  names  of  Priestly  &  Bein,  and  owing  to  the  insuf- 
ficiency of  the  notice  to  Bisland,  the  latter  was  discharged,  and 
it  is  shown  he  was  the  only  solvent  party  to  the  bill.  The  evi- 
dence satisfies  us,  that  Bisland's  discharge  was  occasioned  by  the 
agent's  neglect  in  not  ascertaining,  at  the  time  of  the  maturity  of 
the  draft,  the  exact  residence  of  the  drawers  ;  in  giving  incorrect 
instructions  to  the  notary,  and  in  not  furnishing  said  notary  with 
the  means  of  obtaing  proper  directions  from  Priestly  or  Bein,  or 
from  any  other  person  well  acquainted  with  the  residence  of 
those  to  whom  the  notices  were  to  be  sent.  The  paper  was  not 
originally  bad  ;  it  was  good  as  to  Bisland,  but  it  became  bad  and 
worthless  through  the  negligence  of  the  agent  or  creditor  who 
had  undertaken  to  collect  it,  for  the  purposes  intended  between 
himself  and  his  debtors,  for  whose  benefit  the  collection  was  to  be 
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made ;  and  we  are  of  opinion,  under  such  circumstances,  Gilder- 
meester  has  made  the  draft  his  own,  and  is  responsible  for  its 
amount 

The  main  question,  however,  which  this  cause  presents  is, 
whether  the  defendants  are  entitled  to  plead  the  loss  which  they 
have  sustained  from  the  negligence  of  the  insolvent,  as  a  recon- 
ventional  demand  against  the  claim  set  up  in  this  suit  by  the 
syndic  7  On  this  point,  it  has  been  insisted  by  the  appellant's 
counsel,  that  a  claim  for  damages  cannot  be  pleaded  in  compen- 
sation or  in  reconvention  in  any  case,  and  that  snch  a  claim  can- 
not be  pleaded  against  the  syndic  of  an  insolvent  estate ;  that  it 
should  be  settled  with  others  on  the  tableau;  as,  if  it  were  not  so, 
one  creditor  would  obtain  an  advantage  over  the  others. 

The  appellees'  claim  to  the  amount  of  the  draft  with  interest 
and  costs,  as  damages,  is  not  pleaded  in  compensation,  but  is 
simply  oppsed  by  way  of  reconvention.  It  is  clearly  reconven- 
tional,  because  it  grows  out  of  the  original  transaction,  and  is  so 
closely  connected  with  it,  that  had  the  draft  been  collected,  its 
amount  would  have  gone  to  the  extinguishment,  pro  tanto,  of  the 
notes  sued  on.  If,  on  the  one  hand,  the  appellees  were  bound  to 
perform  their  obligation,  by  paying  the  amount  of  said  notes ;  on 
the  other,  their  creditor  who  had  taken  the  draft  as  collateral  se- 
curity, had  become  obligated  to  act  in  such  manner  as  to  procure 
them  the  benefit  of  the  credit,  for  which  said  draft,  in  the  hands 
of  Giidermeester  to  whom  it  had  been  delivered,  was  intended  by 
both  parties.  The  draft  was  destined  to  be  used,  after  collection, 
as  a  credit  against  the  notes,  was  put  in  the  possession  of  the  cre- 
ditor, in  consequence  of  the  existence  of  said  notes,  and  may  be 
properly  the  basis  of  a  reconventional  demand  against  them. 
Code  ot  Pract.  art.  375.  We  have  held,  that  when  the  debt  claim- 
ed by  the  plaintiff,  and  the  damages  sought  for  in  the  defendant's 
answer,  arise  from  one  and  the  same  transaction,  the  latter  claim 
is  a  fair  and  legal  demand,  which  may  be  pleaded  in  reconven- 
tion ;  and  that  although  demands  are  different,  but  have  the  same 
origin,  and  are  intimately  connected,  being  the  consequence  of 
the  same  transaction,  the  defendant  may  reconvene  against  the 
plaintiff  for  damages  in  his  answer,  in  the  same  suit ;  (10  La. 
186 ;)  and  that  it  is  not  necessary  that  a  demand  set  up  by  wap 
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of  reconvention,  should  always  be  liquidated.     Bayne  v.  Fox^ 
18  La.  82,  and  the  authorities  tlierein  cited. 

With  regard  to  the  objection,  that  the  appellees'  reconventional 
claim  cannot  be  opposed  to  the  demand  of  the  syndic  of  an  insol- 
vent estate,  it  would  be  good,  if  the  reconventional  rights  had 
been  acquired  after  the  declared  insolvency  ;  for  then,  as  Toullier 
says,  vol.  7,  No.  381,  it  would  prejudice  the  acquired  rights  of 
the  other  creditors;  but  here,  the  act  or  negligence  from  which 
this  claim  originated,  took  place  in  January,  1843,  about  six 
months  before  the  failure  of  Gildermeester,  and  it  is  from  that 
time  that  the  responsibility  of  the  latter  necessarily  attached  ;  the 
right  of  the  appellees  was  then  acquired,  as  it  resulted  from  the 
fact  of  the  drafts  having  been  improperly  protested,  and  of  Bis- 
land's  having  then  been  released  from  his  liability  as  one  of  the 
drawers  thereof,  through  the  fault  or  neglect  of  Gildermeester 
who  became  subsequently  insolvent.    "  La  compeiisaiion^^^  says 
Toullier,  loco  citato^  (and,  afortiori^  the  reconvention^)  "  operee^ 
mime  a  son  insu^  enfaveur  de  celui  qui  est  en  meme  terns  are- 
ancier  et  debiteur  dufailliy  conserve  tout  son  effet  apres  la  fail- 
lite  /"  and  so  it  was  held  by  this  court,  in  the  case  of  Bossier's 
Syndic  v.  Belaire  et  al.  1  Mart.  N.  S.  483.    See  also  the  case  of 
Pinkf  Executory  v*  Martin  et  al.  ante^  p.  416. 

Judgment  affirmed* 


George   Washington   Campbell  and  another  v.  John  Ni- 
cholson and  another. 

In  questions  as  to  the  indiyidaal  liability  of  persons  acting  avowedly  as  agents,  the 
principal  inquiry  must  be  to  whom  was  the  credit  given  according  to  the  under- 
standing of  both  parties  ;  and  this  is  to  be  ascertained  by  an  examination  of  the 
contract  itself,  tho  circumstances  under  which  it  was  made,  and  the  manner 
in  which  it  had  been  executed  and  appears  to  have  been  understood,  by  the 
parties. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts^  J. 
The  plaintiffs  allege,  that  the  defendants,  Nicholson  and  Gar- 
diner, are  indebted  to  them  in  the  sum  of  $802  50,  with  legal  in- 
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terest  from  the  1st  of  January,  1842,  for  this  :  That  plaintifl's  be- 
ing the  proprietors  of  an  infirmary  in  the  city  of  New  Orleans, 
known  as  the  "  Circus  Street  Infirmary,*'  erected  for  the  recep- 
tion and  treatment  of  the  sick,  entered  into  a  contract,  on  the 
28th  of  August,  1841,  with  Nicholson  &  Gardiner,  for  the  re- 
ception and  treatment  of  such  patients  as  might  be  sent  to  their 
infirmary  by  the  defendants  or  others,  under  said  contract,  on  the 
conditions  and  terms  therein  specified.  Plaintifis  allege,  that  in 
pursuance  of  that  contract,  Nicholson  &  Gardiner  became,  and 
are  still  indebted  to  them  in  the  amount  sued  for.  They  aver 
an  amicable  demand,  and  refusal  to  pay,  and  pray  for  judgment, 
and  for  general  relief,  &c.  The  agreement  and  account  sued  on, 
are  annexed  to  the  petition,  and  prayed  to  be  taken  as  parts  there- 
of. 

The  agreement  is  in  these  words  : 

"This  agreement,  entered  into  by  and  between  Charles  Gar- 
diner, Peter  Rapp,  and  John  Nicholson,  a  committee  appointed 
for  this  purpose  by  the  New  Orleans  Samaritan  Society  of  the 
one  part,  and  G.  W.  Campbell  and  J.  Munro  Mackie,  physi- 
cians, of  the  other  part,  wiinesseth :  that  for  and  in  consideration 
of  the  sum  of  one  dollar  and  twenty-five  cents,  per  diem^  to  be 
paid,  or  secured  to  be  paid,  to  the  party  of  the  second  part,  for 
each  and  every  patient  placed  under  their  charge  by  this  arrange- 
ment, they,  the  said  doctors  Campbell  and  Mackie,  undertake 
and  oblige  themselves  to  receive  all  the  patients  that  may  be  sent 
for  admission  into  their  infirmary,  by  said  society,  and  to  extend 
to  the  same  every  medical  treatment,  and  to  supply  and  furnish 
all  medicaments  and  nurses,  requisite  for  the  faithful  attention  to 
the  sick  thus  entrusted  to  their  care  ;  and  that  they  shall  have 
provided,  exclusively  for  the  reception  of  the  Samaritan  patieiUs, 
a  sufficient  department  in  their  infirmary,  properly  provided,  in 
every  respect  for  the  comfort  of  the  sick,  to  be  called  the  "  Sa- 
maritan Ward,"  which  at  all  times  shall  be  subject  to  the  inspec- 
tion of  any  committee  appointed  for  that  purpose;  and  further, 
that  this  arrangement  shall  continue  and  be  in  force  for,  and  du- 
ring the  period  of  three  years  from  date,  under  the  condition  that 
a  full  and  faithful  compliance  with  the  duties  incumbent  on  the 
respective  contracting  parties,  be  strictly  adhered  to  j  otherwise  to 
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cease,  and  be  annulled,  on  either  party  giving  ten  days  notice 
thereof. 

Witness  our  hands,  this  28th  day  of  August,  A.  D.,  1841,  at 
New  Orleans. 

Cms.  Gardiner, 
John  Nicholson, 
G.  W.  Campbell, 
J.  Monro  Mackie." 
Witness,  J.  Ritson,  Jr." 
The  account  is  as  follows  : 

"  New  Orleans,  Jan.  \st.,  1842. 
Samaritan  Society, 

To  Campbell  &  Mackie,        Dr. 

For  992  days  medical  treatment,  in  the  Circus 
Street  Infirmary,  of  102  patients  between  28th  of  Au- 
gust and  12th  of  December,  1841,  at  $1  25,  81240  00 

To  sundry  extras  for  said  patients,  according  to  bills 
rendered, 124  00 

To  sundry  medicines  furnished  in  1841,  according 
to  bill  rendered, 8  50 

$1372  50 
1842.    July  2d,  by  cash  paid  on  account,        .  120  00 

To  balance  due, $1252  50 

By  amount  due  to  Sam.  Soc'yi  by  Dr.  Mackie,  for 
rent, 450  00 

$802  50" 
The  defendants  denied  that  they  were  in  any  manner  indebt- 
ed to  plaintiffs,  or  to  either  of  them.  They  admitted  that  they 
entered  into  the  contract  annexed  to  the  petition,  but  averred 
"that  they  were  acting  merely  as  agents  for  the  corporation  es- 
tablished by  law,  known  as  the  Samaritan  Society."'  They  de- 
nied all  the  other  allegations  of  the  petition,  and  prayed,  that 
plaintiffs'  demand  ruightbe  rejected,  with  costs. 

There  was  no  contest  as  to  the  correctness  of  the  account.    A 
minute  book  of  the  proceedings  of  the  society,  in  the  hand- writing 
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of  one  Waters,  their  secretary,  was  ofiered  in  evidence  by  the 
plaintiff,  from  which  it  appeared  that  at  the  date  of  the  contract 
sued  on,  the  society  was  unincorporated,  having  refused  to  accept 
the  charter  accorded  to  them  by  the  act  of  1840.  Waters,  who 
was  examined  as  a  witness  on  behalf  of  the  defendants,  testified, 
"  that  he  was  a  member  of  the  Samaritan  Society ;  that  there 
were  about  sixty  members ;  that  its  objects  were  charitable  and 
benevolent."  On  cross-examination,  he  stated  the  reasons  why 
the  charter  had  not  been  accepted  ;  "  that  it  was  understood  by 
the  members  who  acted  on  committees,  that  they  were  not  per- 
sonally liable ;  that  he  never  could  make  an  exact  roll  of  the 
members,  because  they  are  spread  all  over  town ;  that  the  old 
members  signed  the  original  constitution,  but  that  other  members 
were  admitted,  who  never  signed  it ;  and  that  there  are  about 
forty  names  signed  to  the  constitution." 

There  was  a  judgment  below,  against  each  of  the  defendants 
for  one-half  of  the  amount  claimed,  with  interest  from  judicial  de- 
mand.   The  defendants  appealed. 

Robinson^  for  the  plaintiffs. 

U.  D>  and  A.  N.  Ogden,  for  the  appellants.  The  defendants 
are  not  bound,  not  having  exceeded  their  authority,  nor  having 
bound  themselves  personally.  13  Johns.  311.  The  capacity  of 
agents,  in  which  defendants  acted,  sutficiently  appeared.  6  Conn. 
464.  7  Mass.  14.  2  Fairf.  267.  8  Pick.  66.  The  credit  was  giv- 
en to  the  principals,  the  society,  who  were  named.  Paley  on  Agen- 
cy, 289.  2  Kent,  629,  632.  Story  on  Agency,  288.  The  account 
sued  on  is  made  out  in  the  name  of  the  Samaritan  Society.  The 
society  is  an  unincorporated  body,  the  members  of  which  are 
partners.  They  are  bound  jointly,  and  all  must  be  made  parties 
to  the  suit.  3  Rob.  28.  16  La.  119.  8  La.  523.  Civ.  Code, 
art.  2080.  It  is  enough  for  the  defendants  to  show  that  all  are 
not  parties.  5  li^i.  121.  There  was  no  obligation  on  defendants, 
under  the  pleadings,  to  give  up  the  names  of  the  joint  obligors. 

MoRPHY,  J.  The  petitioners,  proprietors  of  the  Circus  street 
Infirmary  in  this  city,  seek  to  recover  of  the  defendants  $802  50. 
They  allege,  that,  on  the  28th  of  August,  1841,  they  entered 
into  a  contract  with  the  said  Nicholson  and  Gardiner  for  the  re- 
ception and  treatment  of  such  patients  as  might  be  sent  to  their 
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infirmary  hy  the  said  defendants,  or  others,  in  pursuance  of  the 
agreement,  on  the  terms  and  conditions  therein  specified.  That 
under  this  agreement,  the  said  Nicholson  and  Gardiner  became  in- 
debted to  them  in  a  large  amount,  and  that  they  are  still  so  in- 
debted in  the  sum  claiiTied.  They  annex  to  their  petition  their 
contract  with  the  defendants,  and  an  open  account,  both  which 
documents  they  pray  to  be  taken  as  a  part  thereof.  The  de- 
fendants denied  their  indebtedness  to  the  plaintifis,  admitted 
that  they  had  entered  into  the  contract  attached  to  their  petition, 
but  averred  that,  in  making  it,  they  acted  merely  as  the  agents 
of  the  corporation  known  as  the  New  Orleans  Samaritan  Society. 
There  was  a  judgment  below  against  them,  and  they  appealed. 

In  the  written  agreement  entered  into  between  the  parties,  the 
defendants,  as  a  committee  appointed  for  the  purpose  by  the  New 
Orleans  Samaritan  Society,  contracted  with  the  plaintiffs.  For 
and  in  consideration  of  $1  25,  per  diern^  to  be  paid  to  the  plain- 
tiffs, the  latter  obliged  themselves  to  receive  all  the  patients  that 
might  be  sent  to  their  infirmary  by  the  said  society,  to  give  them 
proper  medical  treatment,  to  provide  a  sufficient  department  in 
their  infirmary  for  the  reception  of  these  patients,  to  be  called 
"  The  Samaritan  Ward,"  which  at  all  times  should  be  subject  to 
the  inspection  of  any  committee  appointed  for  the  purpose,  &c., 
and  the  account  sued  on  is  made  out  against  the  Samaritan  So- 
ciety. Thus,  by  these  documents,  which  we  must  consider  as  a 
part  of  the  petition,  it  appears,  that  the  defendants  acted  as  agents, 
gave  the  name  of  their  principal,  and  were  understood  by  the 
plaintiffs  as  having  acted  in  that  capacity.  It  is  not  alleged  that 
they  engaged  personally  to  pay  for  the  patients  sent  to  the  plain- 
tiffs' infirmary,  that  they  contracted  without  authority,  or  ex- 
ceeded that  which  they  had  ;  nor  that  they  acted  for  a  non-exist- 
ing principal  against  whom  no  resort  could  be  had ;  nor  is  there 
any  other  document  tending  to  show  thai  these  defendants,  either 
expressly  or  impliedly,  made  themselves  personally  liable,  although 
they  acted  as  agents.  Under  these  pleadings,  which  show  no 
right  of  action  against  the  defendants  personally,  no  evidence 
was,  perhaps,  strictly  admissible  to  establish  such  personal  liabil- 
ity. No  objection,  however,  having  been  made,  evidence  was  ad- 
mitted to  show  that^  at  the  time  the  contract  was  entered  into,  the 
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society  or  association  for  which  the  defendants  acted,  had  no  legal 
existence  as  a  corporation,  and  that  its  members  were  unknown. 
From  this  evidence  it  appears,  that  some  time  in  1840,  or  before, 
several  benevolent  persons  associated  themselves  together  for  the 
purpose  of  extending  relief  to  the  indigent  during  the  prevalence 
of  epidemics,  in  this  city,  and  were  incorporated  under  the  name 
they  had  assumed,  of  "  The  Samaritan  Society  of  New  Orleans.'* 
Being  dissatisfied  with  the  charter  then  given  to  them,  the  mem- 
bers of  the  Society,  at  a  meeting  held  on  the  12th  of  August, 
1841,  resolved  to  continue  under  their  original  constitution,  until 
the  necessary  amendments  to  their  charter  could  be  obtained. 
These  were  made  by  a  supplementary  act,  passed  on  the  8th  of 
February,  1842,  from  which  time  it  is  believed  that  the  society 
has  acted  under  its  charter.  A  witness  says,  that  the  society  is 
composed  of  about  sixty  members,  supposed  to  reside  in  the  city ; 
that  forty  have  signed  the  constitution  ;  but  that  the  new  mem- 
bers never  signed  it,  and  that  no  exact  list  or  roll  of  the  members 
has  been  made  out.  It  is  urged  that,  as  the  defendants  acted 
for  a  corporation  which  had  no  legal  existence,  and  they  have 
not  made  known  the  names  of  the  persons  composing  it,  they 
must  be  personally  liable,  because  no  resort  can  be  had  against 
their  principal.  The  defendants  being  sued  in  their  individual 
capacity,  it  was  useless  and  unnecessary  for  them  to  give  the 
names  of  the  members  of  the  Samaritan  Society.  Had  they  been 
sought  to  be  made  liable,  as  members  of  it,  they  would  have  had 
to  name  the  other  members,  in  order  to  be  made  responsible  only 
for  their  proportion  of  the  debt.  Although  not  incorporated  at 
the  date  of  the  contract  sued  upon,  the  Samaritan  Society  ex* 
isted,  and  was  well  known  to  exist ;  it  could  acquire  and  possess 
property,  make  contracts,  &c.,  in  the  manner  pointed  out  by  the 
Civil  Code,  art.  437.  It  cannot,  therefore,  be  said  to  be  an  un- 
known principal,  against  whom  no  resort  can  be  had,  however 
difficult  and  troublesome  that  resort  may  be.  Whenever  a  ques- 
tion arises,  as  to  the  individual  lial^ility  of  persons  acting  avow- 
edly as  agents  for  others,  the  great  inquiry  must  be,  to  whom  was 
the  credit  knowingly  given,  according  to  the  understanding  of 
both  parties.  Story  on  Agency,  §  288.  This  can  be  properly 
ascertained,  only  bv  an  examination  of  the  contract  itself,  of  the 
Vol.  XII.  '  55 
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circumstaDces  under  which  it  was  made,  and  the  manner  i-i 
which  it  was  carried  out  by  the  parties,  and  appears  to  have  been 
understood,  between  them.  There  is  nothing  in  the  written 
agreement  from  which  it  can  be  inferred,  that  the  plaintifis  look* 
ed  to  the  defendants,  personally,  for  remuneration.  The  exist- 
ence of  the  Samaritan  Society,  was  notorious,  and  to  none  better 
known  than  to  the  plaintiflfs.  From  the  minutes  of  the  proceed- 
ings of  the  society,  which  they  themselves  gave  in  evidence,  it 
appears,  that  the  plaintiffs  had  already  had'dealings  with  that  as- 
sociation, and  had  made  a  settlement  with  it  for  a  previous  ac- 
count, shortly  before  the  date  of  the  contract  sued  on.*  It  is  then 
but  reasonable  to  suppose,  that  when  they  were  soon  after  called 
upon  by  a  committee  of  the  same  society,  to  make  a  contract 
for  the  patients  it  might  send  to  their  infirmary,  the  plaintiffs 
looked  to  the  society  itself  for  remuneration,  and  not  to  those  who 
held  themselves  out  only  as  its  temporary  agents.  They  accor- 
dingly debited  the  Samaritan  Society,  and  made  out  against  it 
the  account  upon  which  they  now  sue.  In  this  account  we  find 
two  credits  given  to  the  society ;  one  for  6120,  paid  to  the  plain- 
tiffs in  cash,  on  the  2d  of  July,  1842,  after  its  final  incorporation ; 
and  a  further  credit  of  $450,  which  is  stated  to  be  an  amount  due 
to  the  Samaritan  Society,  by  Dr.  Mackie  for  rent.  Thus  it  ap- 
pears, that  while  the  society  was  sending  patients  to  the  infirma- 
ry, under  the  contract  made  through  its  committee,  Dr.  Mackie, 
one  of  the  plaintiffs  tenanted  property  from  it,  and  accordingly 
deducts  the  debt  he  owes,  from  that  due  by  the  society  under  the 
contract.  How  then  can  it  be  pretended,  that  the  defendants 
must  be  personally  liable,  because  they  acted  for  an  unknown 
principal,  to  whom  the  plaintiffs  did  not  look,  and  against  whom 
they  can  have  no  recourse.  The  doctrine  that  a  person  contract- 
ing as  agent,  is  nevertheless  personally  bound,  where  there  is 
no  principal  to  whom  resort  can  be  had,  proceeds  upon  the  pie. 


*  The  entry  in  the  minutes,  to  which  the  court  refers,  is  in  these  words ;  under 
the  date  of — 

'*  Mr.  Nicholson  reported  verbally ,  that  a  settlement  has  been  made  by  him  for 
the  amount  due  Dr.  G.  W.  Campbell,  partly  in  cash,  and  partly  by  an  order  ob 
Dr.  J.  M.  Mackie,  which  Dr.  Campbell  has  consented  to  receive." 
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sumption,  that  he  who  is  able  to  contract,  and  does  contract  in  his 
own  name,  although  he  is  agent  for  another  who  is  incapable  of 
contracting,  intends  to  bind  himself,  otherwise  the  contract  would 
be  without  any  validity.  Story's  Agency,  §  280,  281.  No  such 
presumption  exists  in  the  present  case,  as  the  association,  whose 
agents  the  defendants  were,  was  capable  of  contracting,  and  did 
contract  more  than  once  with  the  plaintiffs  themselves.  From  the 
acts  of  the  latter,  and  the  evidence  in  the  case,  we  are  satisfied, 
that  credit  was  given  to  the  members  of  the  Samaritan  Society, 
and  not  to  the  defendants. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Commercial  Court  be  reversed,  and  that  ours  be  for  the  defen- 
dants as  in  case  of  nonsuit;  the  costs  to  be  paid  by  the  appel- 
lees in  both  courts. 


Same  Case — Application  for  a  Rehearinq. 

Robifison,  for  a  re-hearing.  The  question  to  whom  the  credit 
was  given,  must  be  decided  by  the  written  contract  of  the  parties, 
where  one  exists.  Such  a  contract  as  the  one  sued  on,  with 
such  words  of  description  in  the  body  of  the  instrument,  but 
signed  in  the  individual  names  of  the  parties,  is  their  individual 
contract — not  their  contract  as  agents.  There  is  no  case  on  this 
point  in  the  Reports  of  this  Slate ;  but  the  New  York,  Massachu- 
setts, and  English  decisions  are  conclusive. 

In  Ta/t  V.  Brewster  et  al  (9  Johns.  334,)  the  defendants  were 
sued  on  a  bond  in  which,  "  by  the  name  and  description  of  Ja- 
cob Brewster,  Thaddeus  Loomis  and  Joseph  Coats,  trustees  of 
ike  Baptist  Society  of  the  town  of  Richfield^^^  they  acknowledged 
themselves  to  be  bound,  d&c.  The  bond  was  signed,  "  Jacob 
Brewster,  Thaddeus  Loomis,  and  Joseph  Coats,  Trustees  of  the 
Baptist  Society  of  the  town  of  Richfield.^^  On  demurrer  by  de- 
fendants, that  the  bond  was  executed  by  them  in  a  corporate,  and 
not  in  their  individual  capacity,  the  court  decided  :  "That  the 
bond  must  be  considered  as  given  by  the  defendants  in  their  in- 
dividual capacities.  It  is  not  the  bond  of  the  Baptist  Churchy 
and  if  the  defendants  are  not  bound,  the  church  certainly  is  not, 
for  the  church  has  not  contracted  either  in  its  corporate  name,  or 
by  its  seal.  The  addition  of  trustees  to  the  names  of  the  defen- 
dants  is,  in  this  case,  a  mere  descriptio  personarumJ' 
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White  et  al.  v.  Skinner^  (13  Johns.  307,)  was  an  action  against 
Skinner,  individually,  on  a  contract  purporting  to  have  been  made 
between  the  plaintiffs,  Skinner,  and  two  others,  as  directors  of 
the  Granville  Cotton  Manufacturing  Company;  but  the  contract 
was  signed  and  sealed  by  Skinner  alone,  as  follows :  "  For  the 
Directors,  Reuben  Skinner,  [l.  s.]"  Skinner  pleaded  that  the 
agreement  was  executed  by  him  as  a  director  and  agent  for  the 
corapanyt  of  which  plaintiffs  had  notice.  On  demurrer,  the 
court  said :  **  The  defendatjt  represented  himself,  and  assumed 
to  act,  as  the  agent  of  the  directors  of  the  Manufacturing  Com- 
pany. He  is  now  sued  in  his  private,  individual  capacity ;  and 
to  exonerate  himself,  he  was  bound  to  aver,  and  prove,  that  he 
had  authority  to  seal  for  his  co-directors.  The  covenant  is  not 
to  be  regarded  as  a  nullity.  The  plaintiff  relied  on  this  specialty 
security.  If  it  does  not  bind  the  directors,  for  whom  the  defen- 
dant represented  himself  as  agent,  then  it  is  personally  obligatory 
on  the  defendant  alone ;  and  it  is  incumbent  on  the  defendant^ 
not  on  the  plaintiffs,  to  aver  and  prove  the  authorization,  if  any, 
by  which  the  defendant  contracted  for  the  company ;  he  has  no 
right  to  cull  on  the  plaintiffs  to  prove  either  the  affirmative  or  the 
negative."    Judgment  for  plaintiffs. 

The  case  of  /Stone  v.  Wood,  (7  Cowen,  453,)  was  an  action  on 
a  charter  party  of  affreightment,  which  recited  that  it  was  made 
**  between  Captain  G.  P.  Stone,  part  owner  of  the  good  ketch 
George,  whereof  G.  P.  Stone  is  master,  on  the  one  part,  and 
Timo.  N.  Wood,  as  agent  of  J.  &;  R.  Raymond,"  &c.  The  in- 
strument was  signed  : 

"TiMO.  N.  Wood,  fL.s.] 
"G.  P.  Stone,        [l.s.]" 

This  case  was  decided  on  a  demurrer.  The  court,  per  Savage, 
Ch.  J.,  say :  "  The  question  is  whether  the  defendant  is  liable 
personally  on  this  contract.  That  J.  &  R.  Raymond  are  not 
liable  on  the  contract,  there  can  be  no  doubt.  When  an  agent, 
or  attorney  contracts  on  behalf  of  his  principal,  he  must  do  so  in 
the  name  of  the  principal,  or  the  latter  is  not  bound.  Combos 
case,  9  Coke,  76-7.  When  any  one  has  authority  to  do  an  act, 
it  should  be  done  in  the  name  of  him  who  gives  the  authority, 
not  in  the  name  of  the  attorney.  All  the  subsequent  cases  agree 
in  the  law  as  thus  laid  down  by  Coke.  There  is  no  contradic- 
tion on  the  subject.  The  contract,  then,  not  being  with  the 
Raymonds,  is  it  obligatory  on  the  defendant,  or  is  it  merely  void  ? 
The  defendant  describes  himself  as  agent  of  J.  &  R.  Raymond. 
Had  the  contract  been  in  the  name  of  the  Raymonds,  and  by 
their  authority,  it  would  have  been  their  contract;  and  there 
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vould  have  been  no  liability  upon  the  agent.  But  the  agent,  to 
excuse  himself,  should  show  a  liability  upon  his  principal ;  a 
doctrine  which  has  been  often  recognized  by  this  cowrt.  13 
Johns.  66.  19  lb.  63.  1  Cowen,  636.  A  leading  case  on  this 
subject  is  White  v.  Skinner,  13  Johns.  307.  Whatever  au- 
thority the  Siguier  may  have  to  bind  another,  if  he  does  not  sign 
as  agent  or  attorney,  he  binds  himself,  and  no  other  person.  1 1. 
Mass.  29.  The  words,  as  agent,  do  not  constitute  the  defen- 
dant the  agent  of  the  Raymonds.  At  most,  they  are  mere  de- 
scriptionJ^    Judgment  for  the  plaintiff. 

In  Hills  V.  Bannister  et  al.  (8  Cowen,  31,)  the  action  was  on 
a  joint  and  several  promissory  note  payable  to  plaintiff,  signed  by 
the  defendants,  with  the  addition,  "  Trustees  of  Union  Relisfious 
Society,  Phelps."  The  defendants  proved  the  society  to  be  a  cor- 
poration, and  objected  that  the  plaintiff  had  no  right  to  recover 
against  the  defendants,  they  having  signed  as  agents  for  the  so- 
ciety. The  court  say :  "  The  objection  that  the  defendants  were 
not  liable  upon  the  note,  having  signed  in  the  character  of  trus- 
tees, was  properly  overruled.  The  addition  of  trustees,  &c.,  is  a 
mere  deseriptio  personarum.^^ 

Barker  v.  The  Mechanic  Fire  Insurance  Company,  (3  Wen- 
dell, 94,)  was  an  action  on  a  note ;  and  on  demurrer  that  the  note  is 
the  note  of  John  Franklin  and  not  of  the  defendants,  the  court 
say:  '^From  the  description  in  the  declaration  the  note  may  be 
in  the  following  form : 

"  *  I,  John  Franklin,  President  of  the  Mechanic  Fire  Ineurance 
Company,  promise  to  pay.'  &c.  (Signed) 

"  *  John  Franklin.' 

"  Or  in  this  form : 

"  *  I  promise  to  pay,'  <fcc.  (Signed) 

"  *  John  Franklin.' 
"  *  President  of  the  Mechanic  Fire  Insurance  Company.' 

"  In  neither  form  can  this  be  said  to  be  the  note  of  the  com- 
pany. He  does  not  say  that  he  signs  for  the  company  ;  he  de- 
scribes himself  as  the  president  of  the  company,  but  to  conclude 
the  company  by  his  acts,  he  should  have  contracted  in  their 
name,  or  at  least  in  their  behalf.  In  Stone  v.  Wood,  the  defen- 
dant described  himself  *  as  agent  of  J.  6f  ft.  Raymond!  but  he 
did  not  contract  in  their  name  ;  and  it  was  held  that  he  was  per- 
sonally liable.  So  here,  though  the  president,  according  to  the 
averment  in  the  count,  had  authority  to  make  a  note  for  the  de- 
fendants, yet  he  does  not  appear  to  have  done  so,  in  a  manner  to 
be  obligatory  upon  them.*'    The  demurrer  was  sustained. 

These  decisions  are  sustained  by  the  Massachusetts  cases. 
The  case  of  Tippets  v.  Walker  el  al.  (4  Mass.  595,)  was  an  ac- 
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tion  on  an  agreement  purporting  to  have  been  made  "  between 
the  defendants,  a  committee  appointed  by  the  direction  of  the 
Middlesex  Turnpike  Corporation,  to  contract  for  making  the 
turnpike  road,  of  the  one  part,  and  the  plaintiff  of  the  other  part." 
It  was  signed  and  sealed  by  the  defendants  in  their  individual 
names.  The  defendants  were  he\i  to  be  personally  bound. 
The  court  say :  "  The  decision  of  this  case  must  depend  on  the 
construction  of  the  deed.  If  the  defendants  have  by  their  deed 
personally  undertaken  to  pay,  they  must  be  holden  to  the  agree- 
ment. The  defendants  have  not,  (if  they  had  legal  authority,) 
put  the  seal  of  the  directors,  or  the  seal  of  the  corporation  :  but 
have  put  their  own  seals." 

In  Stackpole  v.  Arnold,  (11  Mass.  29,)  which  was  an  action  on 
certain  promissory  notes,  the  court,  in  pronouncing  judgment, 
say:  "  Whatever  authority  the  signer  of  a  note  may  have  to  bind 
another,  if  he  does  not  sign  as  agent  or  attorney,  he  binds  him- 
self, and  no  other  person." 

In  the  case  of  Packard  v.  Nye,  (2  Metcalf,  47,)  it  was  decided^ 
that  a  note  in  these  words :  "  We,  the  subscribers,  trustees  for  the 
proprietors  of  a  new  meeting  house  at  the  head  of  Accushnet 
river,  promise  to  pay,"  &c.,  signed,  "  Joel  Packard,"  "  Jonathan 
Swift,''  was  binding  on  Packard  and  Swift  individually.  The 
court  say  :  **  The  notes,  in  terms,  bind  the  signers  personally,  and 
they  are  called  trustees  as  descriptio  personarum,  and  to  indicate 
the  use  to  which  the  money  was  to  be  put." 

The  cases  from  the  English  reports,  are  to  the  same  effect. 
In  Conibe^s  case^  (Coke's  Reports,  part  9,  76  b.),  the  question  was, 
as  to  the  validity  of  a  surrender  of  copyhold  lands  made  by  at- 
torney. In  delivering  its  opinion,  the  Court  of  Common  Fleas 
say  :  "  When  any  one  hath  authority  as  attorney  to  doe  anything, 
he  ought  to  doe  it  in  his  name  who  giveth  the  authority  ;  for  he 
appointeth  the  attorney  to  be  in  his  place,  and  to  represent  his 
person  *,  and,  therefore,  the  attorney  cannot  do  it  in  his  own  name, 
nor  as  his  own  act,  but  in  the  name,  and  as  the  act  of  him  who 
giveth  the  authority." 

The  case  of  Prontin  v.  Smallj  (2  Lorc^  Raymond,  1418,)  was 
an  action  on  a  lease.  The  court  confirmed  the  decision  in  Combers 
case,  declaring,  that  a  person  empowered  by  warrant  of  attorney 
to  execute  a  deed  for  another,  must  execute  it  in  the  name  of  the 
principal.    See  the  same  case  in  1  Strange,  705. 

In  the  case  of  Cullen  v.  The  Duke  of  Queensbury  and  others, 
(1  Brown's  Parliamentary  Cases,  396-404,)  it  was  decided,  that 
when  the  defendants,  acting  on  behalf  of  a  club  of  which  they 
were  members,  entered  into  n  contract  with  the  plantiff  to  pro- 
vide necessaries  for  the  use  and  accommodation  of  the  club, 
they  were  personally  bound,  and  that  the  plaintiff  was  not  obli- 
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ged  to  resort  to  any  of  the  other  members  for  satisfaction  of  his 
demands. 

White  V.  Cuyler,  (6  Term  Rep.  176,)  was  an  action  of  a*- 
sumpsU  for  wages  due  to  the  plaintiff,  under  a  written  agreement 
under  seal.  On  a  rule  to  set  aside  the  verdict,  the  court,  per 
Lord  Kenyon,  Chief  Justice,  said :  •'In  executing  a  deed  for  the 
principal,  under  a  power  of  attorney,  (he  proper  way  is  to  sign 
in  the  name  of  the  principal.^** 

In  Wilks  et  al.  v.  Back,  (2  East,  142,)  Wilks  had  authority 
as  attorney  to  sign  and  seal  a  deed  for  his  principal  Browne ;  and 
the  question  was,  whether  a  deed  signed  "  For  James  Browne^ 
Mathias  Wilks^  [l.  s.,]"  was  an  execution  of  the  deed  in  the 
name  of  the  principal.  It  was  held  to  be  executed  in  the  name 
of  the  principal,  Grose,  J.,  saying :  "  I  accede  to  the  doctrine  in 
all  the  cases  cited,  that  an  attorney  must  execute  his  power  in 
the  name  of  his  principal^  and  not  in  bis  own  name  ;  but  here 
it  was  so  done  ;  for  where  is  the  difference  between  signing  J.  B. 
by  M.  W.,  his  attorney,  (which  must  be  admitted  to  be  good,) 
and  M.  W.  for  J.  B. ;  in  either  case  the  act  of  sealing  and  deli- 
very is  .done  in  the  name  of  the  principal,  and  by  his  authority." 
From  these  decisions  it  is  evident,  that  to  exonerate  a  party 
from  personal  liability,  on  the  ground  that  he  acted  as  agent,  it 
must  appear : 

First  That  he  contracted  in  the  name  of , his  principal^  and 
not  in  his  own. 

Secondly.  That  be  so  contracted  as  to  bind  the  principal. 
It  is  not  enough  to  exonerate  him,  that  he  contracted  so  as  to 
bind  his  principal,  if  he  did  not  also^  cofitract  and  sign  in  the 
name  of  that  principal. 

Though  some  of  the  above  decisions  were  in  actions  on  in* 
struments  under  seal,  others,  (e.  g.  Hills  v.  Bannister :  Barker 
V.  Mechanic  Fire  Insurance  Company :  Stackpole  v.  Arnold : 
Packard  v.  Nye,)  were  on  contracts  not  under  seal. 

What  is  the  law  of  this  State  ?  Must  an  agent,  to  exempt 
himself  from  personal  liability,  contract  in  the  name  of  his 
principal  ? 

The  Civil  Code,  art.  2954,  declares,  that  "  a  procuration  or 
letter  of  attorney  is  an  act  by  which  one  person  gives  power  to 
another,  to  transact  for  him,  and  in  his  name,  one  or  several  af- 
fairs." This  is  a  literal  translation  from  art.  1^84  of  the  Code 
Napoleon,  and  the  interpretation  of  the  French  Code  by  its  com- 
mentators, will  apply  to  our  own.  A  mandate,  then,  authorizes 
the  agent  to  contract  for  the  principal,  and  in  his  name.  A  con- 
tract not  made  in  the  name  of  the  principal,  is^  consequently, 
not  a  contract  executed  under  the  power — i.  e.  not  one  executed 
as  agent. 
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Poihier,  Mandat,  No.  88,  declares :  "  Qvoique  ce  soil  pour 
t affaire,  qui  fait  Vohjet  du  inandat,  et  en  se  renfermant  dans 
les  bornes  du  mandat,  que  le  mandataire  a  fait  quelques  con- 
trats  avec  des  tiers  ;  lorsque  c*est  en  son  propre  nom  quHl  a  con- 
tracts  et  non  pas  en  saseule  quality  de  mandataire  d*un  tel,  pro- 
cureur  ou  fond^  de  procuration  d'un  tel.  c'est,  en  ce  cas,  le  man- 
dataire qui  sPoblige  envers  ceux  avec  lesquels  il  a  contracts ; 
c'est  lui  qui  se  rend  leur  debiteur  principal.  Mais  il  oblige 
conjointement  avec  lui  son  mandant,  pour  t affaire  duquel  il 
parait  que  le  control  se  fait :  le  mandant,  en  ce  cas,  est  cens€ 
acc^der  a  toutes  les  obligations  que  le  m^andataire  contracts 
pour  son  affaire.^    (Euvres,  Ed.  Dupin,  vol.  4,  p.  252. 

Duranton,  (Paris  ed.  vol.  18,  No.  198,)  commenting  on  the  ar- 
ticle of  the  Code  Napoleon  (1984,)  identical  with  art.  2954  of 
the  Code  of  this  State,  says  :  **  Le  Code  dit  que  le  mandat  con- 
siste  dansun  pouvoir,  donnia  quelqu^un  defaire  quelque  chose, 
pour  le  mandant,  et  en  son  nom  ;  m>ais  il  n^est  cependant  pas 
necessaire,  pour  quHl  y  ait  mandat  avec  tous  ses  effets  ordi- 
naires  entre  le  mandant  et  le  mandataire,  que  celui-ci  ait  traiti 
au  nom  du  mandant,^  The  inference  is  irresistible  that,  as  be- 
tween the  principal  and  third  persons,  it  is  necessary  that  the 
agent  should  have  treated  in  the  name  of  the  principal,  pourquHl 
y  ait  mandat,  4*c. 

In  Hopkins  v.  Lacouture,  (4  La.  66,)  the  court,  per  Porter,  J. 
say :  "  The  liability  of  the  principal  depends  on  the  act  done, 
not  on  the  form  in  which  it  has  been  executed.  The  only  dif- 
ference is,  that  where  the  agent  contracts  in  his  own  name,  he 
adds  his  personal  responsibility  to  that  of  the  person  who  has 
empowered  him."  The  expressions  of  Judge  Porter  are  quoted 
by  Story,  in  his  treatise  on  Agency,  as  a  clear  exposition  of  the 
law  on  his  subject.    §  270. 

In  the  case  before  the  court,  the  contract  was  executed  in  the 
name  of  "  Charles  Gardiner  ^  and  "  John  Nicholson,'^  not  in 
the  name  of  the  "  Samaritan  Society.^  The  words  "  a  com- 
mittee of  the  Samariian  Society  "  in  the  body  of  the  contract, 
being  merely,  in  the  language  of  the  cases  quoted,  descriptio 
personarum.  To  have  executed  the  contract  in  the  name  of  that 
society,  it  should  have  been  signed :  "  The  Samaritan  Society,  by 

John  Nicholson,  Charles  Gardiner*' or  "John  Nicholson, 

Charles  Gardiner,  for  the  Samaritan  Society." 

The  defendants  aver,  that  they  "  were  acting  merely  as  agents 
for  the  corporation  established  by  law,  known  as  the  Samaritan 
Society f^  but  the  evidence  is  conclusive,  that  there  was  not  at 
the  time  of  the  contract,  any  "  corporation  established  by  law 
known  as  the  Samaritan  Society."  The  only  ground  of  defence 
being  thus  disproved,  on  what  principle  can  a  judgment  be  ren- 
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dered  for  ihe  defendants?  It  may  be  said  that  the  words  "cor- 
poration established  by  law  known  as  the  Samaritan  Society," 
are  surplusage — that  the  defence  really  is,  that  the  appellants 
acted  as  agents  of  a  Samaritan  Society,  an  unincorporated  body. 
Taken  even  in  this  sense,  the  answer  does  not  entitle  the  defen- 
dants, under  their  own  admissions  and  the  evidence,  to  a  judgment. 
In  the  contract,  admitted  to  have  been  signed  by  them,  Nichol* 
son  and  Gardiner  describe  themselves  as  a  committee  of  the  society. 
They  were,  consequently,  members  of  it.  The  minute  book  of- 
fered ill  evidence,  also  proves  that  they  were  members.  Now, 
being  members  of  the  society,  and  admitting  the  execution  of 
the  contract,  plaintiffs  are  certainly,  under  the  allegations  in  the 
petition  and  the  prayer  for  general  relief,  entitled  to  a  judgment 
against  the  defendants  for  their  proportion  of  the  debt,  and  that 
proportion  must  be  one-half  each,  unless  the  defendants  had  al- 
leged and  proved  that  there  were  other  members,  jointly  bound 
with  them.  They  have  not  alleged  what  persons  were  bound 
with  them,  nor  proved  who  they  were. 

In  the  opinion  of  the  court,  it  is  stated,  "  that  the  defendants 
acted  as  agents,  and  ffave  the  name  of  their  principal,^^  This  is 
erroneous.  The  defendants  gave  the  name  of  the  "  Samaritan 
Society^^  a  name  by  which  they,  and  others,  were  authorized  to 
constitute  themselves  a  body  corporate,  by  the  act  of  20  March, 
1840 ;  but  they  had  lefused  to  accept  the  charter  given  by  this 
act,  and  never  did  accept  any  charter  until  long  after  the  date  of 
the  contract  with  the  plaintiffs,  and  after  the  act  of  1840  had 
been  altered  by  an  act  of  1842.  ^heir  name  was  not  the  "  Sa- 
maritan Society,^^  They  were  authorized  to  sue  and  contract 
by  that  name,  only  after  accepting  the  charter. 

But  it  is  not  allesfed,  say  the  court,  that  defendants  "  contract- 
ed without  authority,  or  exceeded  that  which  they  had,  or  that 
they  acted  for  a  non-existing  principal  against  whom  no  resort 
could  be  had  ;  nor  is  there  any  other  averment  tending  to  show 
that  the  defendants,  either  expressly  or  impliedly,  made  them- 
selves personally  liable,  although  they  acted  as  agents."  The 
plaintiffs  do  not  admit,  that  the  defendants  acted  as  agents  ;  but 
nad  they  acted  as  such,  it  was  enough  to  allege  their  personal 
responsibility — whether  that  resulted  from  contracting  without 
authority,  or  exceeding  that  authority,  or  from  acting  for  an  irre- 
sponsible principal,  is  matter  of  argument  or  evidence. 

The  facts  of  the  case  do  not  warrant  the  conclusion,  that  the 
plaintiffs  gave  credit  to  the  Samaritan  Society — the  credit  was 
evidently  given  to  the  individuals  who  signed  the  contract. 

The  court  have  considered  art.  437  of  the  Civil  Code,  as  autho- 
rizing unincorporated  associations  to  assume  a  name  without  any 
express  sanction  of  law,  and  to  sue  and  contract  iu  it.    But  this 
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article  warrants  do  such  inference.  It  declares  nothing  more, 
than  would  have  been  the  law,  had  it  not  been  inserted — to  wit, 
that  individuals,  associating  themselves  together,  though  unincor- 
porated, may  acquire  and  possess  property,  and  make  contracts. 
It  does  not  authorize  individuals,  purchasing  or  contracting  joint- 
ly, to  contract,  or  sue,  or  do  any  other  act,  in  any  other  way,  than 
in  their  individual  names.  Its  words  are  :  "  Corporations  un- 
authorized by  law,  or  by  an  act  of  the  Legislature,  enjoy  no 
public  character,  and  cannot  appear  in  a  court  of  justice,  but  in 
the  individual  name  of  all  the  members  who  compose  it,  and 
not  as  a  political  body  :  although  these  corporations  may  acquire 
and  possess  estates,  and  have  common  interests,  as  well  as  all 
other  private  societies.^  A  party  cannot  contract  in  a  name,  in 
•which  he  cannot  be  sued,  i.  e.  "  appear  in  a  court  of  justice." 

Had  the  defendants  acted  as  the  agents  of  a  corporation,  it 
might  have  been  said  with  some  plausibility,  (though  the  autho- 
rities show  that  such  words  would  have  been  but  descriptio  per- 
sonarum^)  that,  by  the  words,  "  a  committee  appointed  for  that 
purpose  by  the  Samaritan  Society,"  the  name  of  the  principal  was 
disclosed.  But  if,  as  was  the  fact,  the  defendants'  pretended 
principal,  was  but  an  unincorporated  number  of  individuals,  un- 
authorized, to  use  the  words  of  art.  437,  "to  appear  in  a  court  of 
justice,  but  in  the  individual  name  of  all  the  members  who  com- 
pose it,  and  not  as  a  political  body,"  can  it  be  maintained  that  the 
giving  up  of  such  a  name,  was  a  disclosure  of  that  of  the  princi- 
pal, to  wit,  '^  the  individual  names  of  all  the  members,^'  either 
literally,  or  substantially?  That  it  was  not  a  literal  disclosure, 
is  eviaent;  that  it  was  not  a  substantial  disclosure,  is  not  less 
clear  ;  for  if  the  plaintiffs  had  to  look  to  the  individuals  compos- 
ing the  society,  for  their  debt,  it  was  all  important  to  them,  to 
know  ike  names  of  the  members — that  they  might  judge  of  their 
ability,  as  adults,  to  contract,  and  of  their  solvency  ;  and  lo  know 
their  number^  as  the  amount  for  which  each  would  be  liable 
under  such  a  joint  contract,  would  depend  on  the  number  hound. 

The  court  erred  in  concluding  from  the  words  in  the  body  of 
the  contract,  that  the  defendants  contracted  as  agents.  These 
words  are,  that  the  "  agreement  was  entered  into  between  Charles 
Gardiuer  and  John  Nicholson,  a  committee  appointed  for  the 
purpose^  by  the  New  Orleans  Samaritan  Society."  Appointed 
for  what  purpose  7  The  answer  is  plain — for  the  purpose  of 
effecting  an  arrangement  ^^for  the  reception  and  treatment  of  the 
patients  that  might  be  senC^  by  the  society.  But  whether  this 
arrang^ement  was  to  be  made  on  the  credit  of  Gardiner  and 
Nicholson^  or  of  the  society,  is  not  declared,  nor  can  it  be  inferred 
from  the  instrument.  Such  an  inference  can  only  be  drawn 
from  facts  disclosed  by  the  evidence. 
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As  to  the  liability  of  defendants  in  this  case  under  the  general 
principles  of  English  law,  the  court  is  referred  to  Story  on  Agen- 
cy, i  287 :  **  Although  it  is  true,"  says  Story,  "  that  persons  con- 
tracting as  agents,  are  ordinarily  held  personally  responsible, 
where  there  is  no  other  responsible  principal  to  whom  resort  can 
be  had ;  yet  the  doctrine  is  not  without  some  qualifications 
and  exceptions,  as,  indeed,  the  words  *  ordinarily  held'  would 
lead  one  naturally  to  infer.  Thus,  for  example,  if  private  per- 
sons should  subscribe  a  sum  towards  some  charitable  object,  aud 
should  request  an  agent  to  employ  tradesmen,  and  others,  to  sup- 
ply materials  to  carry  it  into  effect ;  and  it  should  be  distinctly 
made  known  by  the  agent,  that  the  tradesmen  and  others  were 
not  to  look  to  Aim,  or  to  the  subscribers  personally^  for  payment ^ 
but  that  they  must  solely  depend  upon  the  success  of  this  chari- 
table subscription^  and  the  state  of  the  funds  ;  and  the  supplies 
were  furnished  with  this  clear  understanding,  there  could  be  no 
doubt  that  neither  the  subscribers  (at  least,  beyond  their  subscrip- 
tions,) nor  the  agent,  would  be  personally  responsible." 

In  this  case  according  to  Story,  to  exempt  the  agents  from  per- 
sonal liability,  it  should  have  been  ^^  distinctly  made  known'"  by 
Nicholson  and  Gardiner  to  the  plaintiff's,  that  they  "  were  not 
to  look  to  them,  for  payment^  but  "/Aa/  they  must  solely  depend 
upon  the  success  of  the  charitable  subscription  and  the  state  of 
the  funds ;"  and  it  should  have  been  further  shown,  that  the 
treatment  and  "  supplies  u>ere  furnished  with  this  clear  under- 
standing.^ Can  this  tribunal,  in  the  absence  of  any  such  proof, 
reverse  the  judgment,  and  say  to  the  plaintiffs  that  they  can  only 
recover,  by  making  all  the  members  of  the  society  parties  to  the 
action — aud  this  though  no  exception  of  non-joinder  was  made 
in  limine  litis,  nor  at  any  time  below  ? 

Martin,  J.  The  plaintiffs  have  prayed  for  a  re-hearing,  and 
have  favored  us  with  a  printed  argument  in  the  form  of  a  peti- 
tion. They  have  cited  a  great  many  authorities,  tending  to  show 
the  nature  of  the  responsibility  of  agents,  particularly  in  cases  in 
which  they  incur  a  personal  liability.  They  have  not  appeared  to 
us  applicable  to  the  judgment  complained  of,  which  is  the  result  of 
the  impression  we  have  received,  that  the  plaintiffs  were  desirous 
of  securing  the  responsibility  of  the  funds  of  the  society,  if  it  was 
incorporated,  and  if  it  was  not,  that  of  all  its  members. 

It  is  urged,  that  the  petition  concludes  with  a  prayer  for  gen- 
eral relief,  under  which  judgment  may  well  be  given  against  the 
defendants,  as  it  appears,  that  they  were  acting  as  a  committee  of 
the  society,  appointed  to  contract  with  the  plaintiffs,  which  shows 
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they  were  members,  andyCODsequently,  liable  as  such,  the  society 
being  an  unincorporated  body.  But,  the  defendants  are  sued  as 
agents,  and  it  is  as  such  that  all  the  artillery  of  the  plaintiffs' 
counsel,  is  directed  against  them.  Could  they  have  foreseen, 
that  their  membership  was  the  ground  on  which  they  were  at- 
tacked, they  might  have  insisted,  on  naming  their  fellow  members, 
that  the  proceedings  should  be  stayed,  until  they  were  all  brought 
in.  This  is  what  was  intended  to  be  said,  in  those  parts  of  the 
judgment,  which  the  counsel  says  he  is  unable  to  reconcile. 

We  have  assumed,  that  the  society  was  debited  on  the  books 
of  the  plaintiffs,  on  the  evidence  which  we  saw  in  the  account 
annexed  to  the  petition,  and  made  part  of  it.  Their  counsel  now 
tells  us,  that  this  account  was  made  out  for  the  sole  purpose  of 
being  used  as  the  foundation  of  this  action.  But  we  think,  that 
the  admissions  in  the  pleadings,  cannot  be  destroyed  by  the  un- 
supported suggestions,  which  the  ingenuity  of  the  counsel  may 
urge. 

The  credit  given  in  the  account  annexed  to  the  petition,  for  the 
rent  of  a  house  underlet  from  the  society  by  one  of  the  plaintiffs, 
is,  certainly,  some  evidence  that  they  considered  the  society  tis 
tlieir  debtor. 

The  counsel  lastly,  asks,  whether  the  court  is  prepared  to  say, 
that  a  party  can  contract  in  a  name,  in  which  he  cannot  be  sued. 
This  question  may  be  answered  in  the  affirmative.  Persons  con- 
nected in  commerce,  may  contract  under  a  firm  which  does  not 
contain  the  christian  names  of  either  of  them,  nor  even  their  sur- 
names, although  they  cannot  be  effectually  sued,  without  the  pro- 
ceedings being  carri^  on  against  them  in  their  individual  names ; 
which,  we  admit,  must  be  given  in  the  exception,  they  might  op- 
pose to  the  petition,  for  want  of  a  j)roper  description  of  the  defen- 
dants. 

Re-hearing  refused. 
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ISr  445' 

John  Petway  v.  John  Goodin  and  another.  ^^  «« 

In  proceedings  under  the  13th  section  of  the  act  of  March  SO,  183 9,  by  which  a 
plaintiff  who  has  applied  for  a  writ  of  fi,  fa,  is  authorized  to  propound  interro- 
gatories  to  a  third  person,  believed  to  have  property  in  his  possession,  or  under 
his  control,  belonging  to  the  debtor,  or  to  be  indebted  to  him,  the  formalities  of 
law  must,  as  in  cases  of  attachment,  be  strictly  complied  with,  under  penalty 
of  nullity.  Thus,  where  interrogatories  have  been  propounded  to  a  third  person 
to  be  answered  in  open  court  within  a  certain  time,  and  they  are  ordered  to  be 
answered  "  as  prayed  for  and  according  to  law,"  but  without  any  particular  day 
having  been  appointed  therefor,  the  party  interrogated  is  not  bound  to  answer, 
and,  on  hb  failure  to  do  so,  the  interrogatories  cannot  be  taken  pro  eonfessis. 
Where  interrogatories  are  required  to  be  answered  in  open  court,  the  plaintiff 
mast  move  the  court  to  appoint  a  day  on  which  the  answer  shall  be  made  ;  and 
where  he  proceeds  to  trial  without  having  done  so,  his  right  to  have  the  interro- 
gatories answered  will  be  considered  as  waived. 

Garnishees  in  cases  of  attachment,  and  third  persons  to  whom  interrogatories  are 
authorized  to  be  propounded  by  the  13th  section  of  the  statute  of  20th  March, 
1839,  are  parties  to  the  controversy  at  least  as  between  the  plaintiff  and  them- 
selves, and  may  be  required  to  answer,  in  open  court,  any  interrogatories  pro- 
poanded  to  them. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanan^ J. 

E.  C,  Mis,  for  the  plaintiff. 

Peyton  and  /.  W.  Smith,  for  the  appellants,  contended  that 
plaintiff,  by  failing  to  cause  a  day  to  be  appointed  on  which  the 
interrogatories  should  be  answered,  waived  his  right  to  have 
them  taken  pro  confessis,  on  the  failure  to  answer.  Stewart  v. 
Caslin,  2  La.  72.    Attain  v.  TruxiUo,  14  La.  299. 

Simon,  J.  The  plaintiff,  having  obtained  judgment  against  the 
defendants,  in  solido,  for  the  sum  of  $1210  07,  with  interest,  issued 
a  writ  of  fieri  facias,  by  virtue  of  which  the  Sheriff  seized  in  the 
handsof  Junius  Amis  &  Co.,  all  the  goods,  chattels,  rights,  credits, 
moneys,  and  property  of  any  kind,  which  they  might  have  in  their 
possession  or  under  their  control,  belonging  to  the  defendants  or 
either  of  them ;  whereupon  said  plaintiff,  acting  under  the  13th 
section  of  an  act  of  1839,  (Acts,  p.  166,)  filed  his  petition,  repre- 
senting that  he  has  good  reason  to  believe,  that  Junius  Amis 
ic  Co.,  a  commercial  firm  composed, of  Junius  Amis,  Samuel  But- 


446  NKW  ORLEANS, 

Petway  v.  Goodin  and  another. 

1 ~" 

terworth  and  Francis  Leach,  have  in  their  possession,  or  un- 
der their  control,  rights,  property  or  credits  sufficient  to  pay 
the  amount  due  him,  inasmuch  as  Theophilus  Freeman,  one  of 
the  defendants,  is  one  of  the  firm  of  Junius  Amis  &  Co.  He, 
therefore,  prayed,  that  Junitis  Amis,  Samuel  Butterworth  and 
Francis  Leach,  composing  the  commercial  firm  of  Junius  Amis 
&  Co.,  might  be  made  party  garnishees,  that  they  might  be  cited 
to  appear  and  answer  separately,  and  each  for  himself,  the  an- 
nexed interrogatoriestn  open  court,  under  oath,  in  ten  days  from 
the  service  thereof;  and  that,  in  default  thereof,  judgment  might 
be  entered  up  against  said  firm  for  the  amount  of  the  judgment 
and  interest,  ifcc.  An  order,  was  accordingly  granted  by  the 
Judge,  a  quo,  directing  the  interrogatories  to  be  answered  by  the 
garnishees  as  prayed  for,  and  according  to  law. 

Copies  of  the  petition,  interrogatories  and  citation  were  served 
upon  the  three  garnishees,  in  the  following  manner,  as  appears 
from  the  Sheriff's  returns :  those  for  Junius  Amis,  were  left  at 
his  office  in  Camp  street  with  his  parmer  and  agent,  Francis 
Leach,  he.  Amis,  being  absent ;  those  for  Samuel  Butterworth, 
were  also  left  at  his  office  with  his  partner  and  agent,  Francis 
Leach,  he,  Butterworth,  being  absent;  and  those  for  Francis 
Leach,  were  served  upon  him  personally. 

Francis  Leach  answered  the  plaintiff's  interrogatories  in  writ- 
ing, negativing  completely  the  latter's  allegations  of  Freeman's 
being  a  partner  in  the  firm  of  Junius  Amis  &  Co.,  of  his  ha  zing 
any  rights,  credits,  moneys  or  property  of  any  kind  in  the  pos- 
session, or  under  the  control  of  said  firm,  or  of  any  of  the  mem- 
bers thereof;  and  of  his,  Freeman's,  having  any  interest  in  any 
plantation  and  slaves  purchased  by  any  member  of  said  firm. 
He,  Leach,  subsequently  filed  an  affidavit,  in  which  he  stated 
that  the  two  other  members  of  his  firm  were  absent  beyond  the 
State  at  the  time  the  citations  were  issued  ;  that  they  were  ex- 
pected to  remain  absent  until  the  fall,  (this  proceeding  was  had 
in  June,  1844,)  and  that  they  cannot  have  a  knowledge  of  this 
proceeding  except  from  other  sources,  &c. 

In  August,  1844,  Theophilus  Freeman  was  arrested  at  the 
suit  of  the  plaintiff;  but  the  writ  of  arrest  having  been  dismis- 
sed, another  proceeding  was  had  against  him  by  said  plaintiff,  in 
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September,  by  virtue  of  which  Freeman  was  again  arrested,  and 
the  writ  of  arrest  was  again  set  aside,  on  the  motion  of  the  plain- 
tiff's counsel. 

In  November  following,  a  judgment  by  default  was  taken 
against  Amis  and  Butterworth,  which  was  subsequently  made 
final,  and  they  were  condemned  to  pay  each  the  amount  of  the 
judgment,  with  interest  and  costs,  on  the  only  ground,  that  hav- 
ing been  cited  to  answer  the  plaintiff's  interrogatories,  and  hav- 
ing failed  to  do  so,  the  same  should  be  taken  as  confessed.  A 
motion  for  a  new  trial  was  made  by  the  two  garnishees  on  divers 
grounds,  supported  by  the  affidavit  of  Butterworth,  contradicting 
the  statement  made  by  the  Sheriff  in  his  return,  of  Francis  Leach 
being  his  agent,  ard  denying  his  ever  having  had  at  any  time  any 
funds  in  his  hands,  either  as  a  partner  of  ihe  firm  of  Junius  Amis 
&  Co.,  or  individually,  belonging  to  Freeman  or  to  the  defen- 
dants ;  but  the  Judge,  a  qtiOj  being  of  opinion  that  the  plea  of 
want  of  citation  can  only  be  made  available  in  an  action  of  nul- 
lity, overruled  the  motion,  and  signed  the  judgment  from  which 
the  garnishees  have  appealed. 

The  thirteenth  section  of  the  act  of  1839,  (B.  &  C.'s  Digest,  p. 
458,  §  3,)  under  which  this  proceeding  was  had,  enables  a  plain- 
tiff who  has  applied  for  a  writ  ot  fieri  facias  against  the  defen- 
dant, to  garnishee  the  latter's  property  in  the  hands  of  third  per- 
sons, and  to  cause  such  third  persons  to  be  cited  to  answer 
under  oath,  such  interrogatories  as  may  be  propounded  to 
them^  ^c,  in  the  same  manner,  atid  with  the  same  regulaHons, 
as  are  provided  in  relation  to  garnishees  in  cases  of  attach" 
ment ;  and  such  third  persons  are  bound  to  answer  in  the  same 
manner,  and  are  liable  for  their  neglect  or  refusal  to  answer ^ 
and  their  answers  may  be  disproved  in  the  same  manner,  (M 
those  of  garnishees.  Code  of  Pract.  art.  263.  It  follows,  there- 
fore, that  although  this  law  was  enacted  for  the  purpose  of  facili- 
tating the  recovery  of  just  debts,  and  of  preventing  debtors  in  bad 
faith  from  screening  their  property,  and  particularly  their  per- 
sonal effects,  from  the  pursuit  of  their  creditors,  and  thereby 
avoiding  their  being  levied  on  by  virtue  of  executions  issued  in 
due  course  of  law,  it  should  not  be  made  to  operate  an  injustice 
on  innocent  third  persons,  against  whom  judgment  creditors 
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think  it  proper  or  necessary  to  avail  themselves  of  it,  and  that,  as 
in  cases  of  attachment,  the  proceedings  pointed  out  by  law,  should 
be  strictly  complied  with.    3  La.  18.    8  lb.  586.    3  Rob.  232. 

Now,  among  the  different  informalities  which  the  appellants' 
counsel  has  urged  in  the  argument  of  this  cause,  as  existing  in 
the  proceedings  which  preceded  the  rendering  of  the  judgment 
complained  of,  and  as  sufficient  to  cause  it  to  be  annulled,  there  is 
one,  which,  in  our  opinion,  destroys  the  very  foundation  of  said 
judgment,  nay,  the  only  ground  upon  which  it  was  rendered.  It 
is  this :  The  plaintiff,  in  his  petition,  has  prayed,  that  eocA  of  the 
three  garnishees  be  ordered  to  answer  his  interrogatories  in' open 
court  in  ten  days  from  the  service  thereof,  and  the  Judge,  a  quo^ 
accordingly  ordered  that  they  should  be  answered  <is  prayedfor, 
and  according-  to  law.  Thus,  the  appellants,  supposing  ihey  had 
been  regularly  cited,  were  bound  to  appear  in  court,  and  to  take 
notice  of  the  day  appointed  to  that  effect  by  the  Judge,  on  which 
their  answers  should  be  taken,  in  order  to  be  prepared  to  comply 
with  the  prayer  of  the  plaintiff's  petition.  Code  of  Pract.  art. 
351.  No  day,  however,  was  appointed  by  the  court,  a  qtia;  one 
of  the  garnishees  answered,  ex  parte,  and  in  writing,  and  the 
interrogatories  were  taken,  pro  con/essis,  as  to  the  two  others. 
This  was  clearly  irregular  and  illegal.  We  have  repeatedly  held, 
that  whenever  a  party  thinks  proper  to  propound  interrogato- 
ries to  his  adversary  to  be  answered  in  open  court,  he  is  bound 
to  move  the  court  to  appoint  a  day  to  that  effect ;  that  his  ne- 
glecting to  do  so,  dispensed  the  party  interrogated  from  the  obliga- 
tion of  appearing  ;  and  that,  by  proceeding  to  trial  without  pro- 
curing the  appointment  of  a  day,  the  party  interrogating  waived 
his  right  to  his  adversary's  answer  to  the  interrogatories.  2  La. 
72.  14  lb.  299.  A  day  must  be  fixed,  and  it  is  not  sufficient 
that  the  party  interrogated  should  be  called  upon  to  answer  the 
interrogatories  in  open  court  within  ten  days  from  the  service 
thereof,  which  is  the  legal  delay  for  answering  to  the  petition, 
(Code  of  Pract.  arts.  252  and  262,)  or  within  any  other  period 
not  amounting  to  the  appointing  of  a  special  day  to  that  effect, 
as  required  by  law. 

A  point  has  been  made,  however,  that,  in  cases  of  attachment, 
the  law  does  not  authorize  garnishees  to  be  interrogated  to  an- 
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swer  in  open  courts  (Code  of  Pract.  arts*  247,  263,)  and  that 
therefore  art4  361  does  not  apply ;  and  this  appears  to  have  been 
the  view  taken  by  the  Judge,  a  quo^  when,  seeing  that  two  of 
the  ^rntshees  had  not  answered  in  writing,  he  took  the  interro- 
gatories, ftn  confessis.  On  the  part  of  the  plaintiff,  it  has  been 
insisted,  that  the  words  of  the  Judge's  order  ^^  according  to  law^^ 
meant  that  the  interrogatories  should  have  been  answered  in 
writing,  and  that  the  garnishees  were  bound  to  do  so,  ex  parte  / 
and,  on  the  part  of  the  appellants^  it  has  been  contended  that,  as 
the  gamiriiees  had  been  required  to  answer  in  open  court,  which 
is  not  permitted  by  law  in  cases  of  attachment^  they  were  not 
bound  to  answer  at  alL 

We  think  both  positions  are  erroneous,  and  that,  in  cases  of 
attachment,,  as  well  as  in  any  other  case,  a  party  interrogated  on 
facts  and  articles  may  be  required  to  answer  interrogatories  in 
open  court.  Art.  247  provides,  it  is  true,  that  a  creditor  may  an- 
nex to  his  petition  interrogatories  on  facts  and  articles^  to  be 
answered  categorically  under  oath  by  the  garnishee^  as  to  the 
nature  of  the  property  belonging  to  the  defendant^  4^.,  and  so 
does  art.  348  with  regard  to  the  right  which  one  of  the  parties 
to  a  suit  has  to  interrogate  the  other ;  but  garnishees,  in  cases  of 
attachment^  or  in  a  proceeding  of  this  kind,  though  not  parties  to 
the  original  suit,  are  properly  parties  to  the  controversy  that 
arises  between  them  and  the  defendant's  creditor,  with  respect  to 
the  object  of  the  proceeding ;  (Code  of  Pract.  arts.  250  and  246  ]) 
they  have  their  rights  to  defend ;  they  are  necessarily  litigating 
their  rights  with  those  which  a  creditor  of  the  principal  de- 
fendant seeks  to  enforce,  or  e^Cercise  upon  pi'operty  in  their  pos- 
session ;  and,  so  much  so,  that  they  may  be  condemned  to  aban- 
don said  property  for  the  benefit  of  another,  to  suffer  it  to  be 
seized  and  sold,  or,  as  in  this  case,  to  pay  the  whole  amount  of 
the  debt  They  are  parties  to  this  litigation,  adversaries  of  the 
seizing  or  attaching  creditor,  and  art.  351  of  the  Code,  making  no 
distinction,  says  r  ^^  The  party  propounding  interrogatories  may 
require  the  party  interrogated  to  answer  in  open  courts  4*c.'' 
Here,  the  garnishees  were  the  parties  interrogated ;  there  is  no- 
thing  in  art.  247  and  263,  which  dispenses  them  from  answer- 
ing in  open  court ;  nay,  the  article  does  not  indicate  in  what 
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manner  their  answers  should  be  taken  or  received ;  and  we  are  of 
opinion,  that  they  would  have  been  bound  to  answer  in  open 
court,  if  a  day  had  been  appointed  by  the  Judge  for  that  purpose. 

With  this  view  of  the  question,  we  conclude  that  the  judgment 
appealed  from  was  improperly  rendered;  but,  as  the  counsel 
of  the  parties,  and  the  Judge,  a  quo,  seem  to  have  been  under  dif- 
ferent impressions  with  regard  to  the  manner  in  which  (he  inter- 
rogatories propounded  by  the  plaintiff  were  to  be  answered,  which 
we  consider  erroneous,  we  think  this  cause  ought  to  be  re- 
manded to  the  lower  court  for  further  proceedings  according  to 
the  views  above  expressed* 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed ;  and  that  this  cause  be 
remanded  to  the  inferior  court,  to  be  proceeded  in  according  to 
law,  the  appellee  paying  the  costs  of  the  appeal. 


Succession  op  Eleonore  Pignegxjy. — Aristide  Barre, 

Appellant. 

Where  one  of  the  hein  mortgaget  hie  undivided  share  in  certain  immoreablea  be* 
longing  to  the  succession  i  and  they  are  subsequently  sold  under  an  order  of  the 
Probate  Court,  for  the  purposes  of  liquidating  and  partitioning  the  succession, 
the  proceeds  of  the  sale  of  the  share  so  mortgaged  will  stand  in  place  of  the  pro- 
perty, and  be  subject,  in  the  hands  of  the  administrator,  to  the  clmims  of  the  no<^- 
gage  creditor,  as  if  no  sale  had  been  made.    Act,  27  March,  1843,  s.  3. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Ber- 
mudezy  J. 

Morel,  for  the  appellant. 

Marsoudet,  contra. 

MoRPHY,  J.  Jean  D.  Pigneguy.  Jun.,  one  of  four  heirs  of  the 
late  Eleonore  Rabassa,  the  (widow  of  Jean  Pigneguy,  mortgaged 
his  undivided  fourth  of  two  immoveables  belonging  to  the  estate, 
to  secure  the  payment  of  three  promissory  notes  of  $1250  each, 
which  he  had  executed  in  favor  of  Clement  Ramas,  in  1840. 
Some  time  after,  a  sale  of  the  property  was  made  under  an  order 
of  the  Court  of  Probates,  for  the  double  purpose  of  liquidating 
the  succession,  and  of  effecting  a  partition  among  the  heirs,  which 
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had  been  prayed  for  by  the  said  Jean  D.  Pigneguy,  the  only  heir 
of  age.  Philippe  Marsondet,  who  was  subsequently  appointed 
administrator  to  the  estate,  filed  an  account  of  his  administration, 
from  which  it  appeared,  that  after  the  payment  of  the  debts  and 
charges  of  the  succession,  there  was  a  sum  of  $2805  60,  accm* 
ing  to  Jean  Pigneguy,  for  his  share  or  interest  in  the  same.  In 
this  account,  which  was  homologated  on  the  28th  of  February, 
1842,  the  administrator  mentions,  that  this  amount  must  go  to  pay 
Jean  Pigneguy's  three  protested  notes  of  $1250  each,  to  secure 
which,  be  had  mortgaged  his  undivided  fourth  of  the  property 
sold ;  but  that  he  does  not  know  in  whose  hands  one  of  these 
notes  is.  In  March,  1843,  Aristide  Barre  having  become  the  pur- 
chaser at  a  sheriff's  sale,  of  the  hereditary  rights  of  Jean  D.  Pig- 
neguy, Jnn.,  in  the  succession  of  his  mother,  took  a  rule  on  the 
administrator  to  show  cause,  why  an  execution  should  not  be  is- 
sued against  him,  under  which  his  individual  property  should  be 
seized,  and  sold  to  an  amount  sufficient  to  pay  him  the  said  sum 
of  $2806  60,  allotted  to  Pigneguy,  whose  rights  he  had  purcha- 
sed. The  administrator,  in  answer  to  the  rule,  stated,  that  Pig- 
neguy had  mortgaged  his  undivided  portion  of  the  property  held 
in  common  between  him  and  his  co-heirs,  to  secure  the  payment 
of  three  notes  exceeding  in  amount  the  sum  of  $2805  60,  coming 
to  him,  and  that  the  said  sum,  had  been  rateably  distributed  among, 
and  paid  to  the  mortgage  creditors  holding  the  said  notes.  There 
was  a  judgment  below  in  favor  of  the  administrator,  and  the  plain- 
tiff in  the  rule  appealed 

The  evidence  shows,  that  the  administrator  was  himself  the 
holder  of  two  of  the  notes  executed  by  Pigneguy,  and  secured  by 
mortgage  on  the  property  sold.  These  notes  he  filed,  erased,  and 
cancelled.  He  also  filed  the  third  note,  on  which  he  proved  that 
be  had  paid  the  proportion  coming  to  it,  out  of  the  sum  of 
$2806  60.  C.  Claiborne,  the  holder  of  this  last  note,  had  obtain- 
ed a  judgment  upon  it  against  Pigneguy,  in  the  District  Court, 
and  bad  seized  in  the  hands  of  the  administrator,  in  February, 
1842,  any  funds  accruing  to  his  said  debtor,  in  the  succession  of 
his  mother.  Under  these  facts,  it  would  seem  that  the  appellant 
is  without  any  claim  whatever  against  the  administrator,  under 
his  purchase  of  Pigneguy's  hereditary  rights ;  but  it  is  contended 
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that  the  mortgage  he  granted  on  the  property  held  in  common  be* 
tween  him  and  his  co-heirs,  was  annulled,  by  operation  of  law, 
in  consequence  of  the  partition ;  and  that  he  was  entitled  to  receive 
his  proportion  of  the  price  it  brought,  in  the  same  manner  as  if 
no  such  mortgage  had  been  given.  This  pretension  is  attempted 
to  be  sustained  under  article  1434  of  the  Civil  Code,  but  it  is 
manifest  that  this  article,  especially  when  considered  in  connec* 
tion  with  articles  1342  and  1343,  does  nothing  more  than  carry 
out  the  legal  axiom,  resdutojure  dantis^  resolvUur  jus  accipien- 
tis,  which  is  embodied  in  articles  3268  and  3374  of  the  same 
Code ;  and  it  by  no  means  foltows,  that  the  nullity  of  such  a 
ihortgage,  which  is  pronounced  in  favor  of  the  co-heirs  or  pu^ 
chasers  of  the  property,  in  whose  hands  it  passes  free  from  incum* 
brance,  is  to  avail  or  enrich  the  mortgagor  at  the  expense  of  his 
hypothecary  creditors.  If,  in  the  partition  of  the  succession,  the 
mortgagor  receives  for  his  share  an  immoveable,  the  mortgage 
which  he  had  before  given  on  his  undivided  portion  of  all  the 
property  held  in  common  continues  to  exist,  but  is  restricted  to, 
tind  becomes  absolute  upon  that  immoveable.  Art.  1434.  If  he 
is  to  receive  in  money  his  share  of  the  common  property  sold,  or 
partitioned  in  kind,  the  mortgage  is  transferred  from  the  property 
to  its  proceeds  in  the  hands  of  his  co-heirs.  In  accordance  with 
these  principles,  and  with  a  view  to  protect  the  rights  of  creditors 
holding  mortgages  against  one  of  several  co-proprietors,  the 
Legislature,  in  an  act  approved  on  the  27th  of  March,  1843,  (p. 
44  of  the  Statute  Book,)  has  provided,  "  that  if  (in  a  partition)  any 
return  of  money  be  required  to  be  made  to  any  co-proprietor 
whose  share  is  mortgaged,  by  reason  of  the  share  allotted  to  him 
being  of  less  value  than  the  other  shares,  then  such  sums  of  mo- 
ney shall  remain  in  the  hands  of  the  parties  bound  to  contribute 
it  respectively,  shall  be  secured  by  mortgage  on  their  respective 
shares,  and  be  subject  to  the  demands  of  those  creditors  of  their 
co-proprietor,  who  possessed  mortgages  or  privileged  claims 
against  him,  and  according  to  the  rank  and  priority  of  said  credi- 
tors." The  rule,  which  is  here  so  clearly  laid  down,  where  only 
a  portion  of  his  share  is  to  be  received  in  money  by  a  co-proprie- 
tor who  has  mortgaged  his  undivided  interest,  must,  we  appre- 
hend, be  the  same  when  he  is  to  receive  the  whole  of  his  portion 
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ID  money,  and  whether  the  same  be  in  the  hands  of  his  co-heirs, 
or  in  those  of  an  administrator.  In  the  present  case,  the  appellee 
being  the  holder  of  two  of  the  mortgage  notes  executed  by  Pig- 
negny,  was  clearly  entitled  to  retain  his  proportion  of  his  debtor's 
share  in  the  proceeds  of  the  property  he  had  mortgaged.  As  to 
the  third  note  held  by  Charles  Claiborne,  independent  of  his  right 
to  be  paid  as  a  mortgage  creditor,  he  had  made  a  seizure  in  the 
hands  of  the  administrator  of  the  share  or  portion  accming  to 
Pigneguy,  long  before  the  latter's  hereditary  rights  were  seized 
and  sold  to  the  appellant,  who  is,  consequently,  without  any  claim 
whatever  against  the  administrator  under  his  purchase. 

Judgment  affirmed. 


Henry  Lawrence  v.  The  Second  Municipality  of  New 

Orleans. 

The  owner  of  land  illegally  taken  for  poblic  nse  by  the  authorltiee  of  a  city,  may 
recover  its  valoe  at  the  time  it  was  taken,  in  an  action  for  damages.  On  the  re- 
ceipt  of  the  damages  the  property  will  cease  to  belong  to  the  plantifT. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 
The  plaintiff  alleges,  that  the  defendants  are  indebted  to  him 
in  the  sum  of  $4100,  with  legal  interest  from  1st  of  December, 
1836,  for  this,  that  said  defendants  did  in  or  about  that  day  take 
possession  of  a  lot  of  ground  belonging  to  him  without  any  right 
so  to  do,  converting  it  to  their  own  and  the  public  use,  by  making  it 
part  of  a  paved  street  called  Roffignac  street ;  "  so  that  said  lot  of 
ground  is  no  longer  the  property  of  petitioner,  who  has  a  right  to 
be  paid  the  price  and  value  thereof,  by  said  Municipality,  which 
price  at  the  date  of  said  conversion  of  the  property  to  the  public 
use  by  defendants,  was  $4100,  &c."  The  petition  concludes 
with  a  prayer  for  general  relief. 

The  defendants  answered  by  a  general  denial :  denied  that 
plaintiff  had  any  title  to  the  land  in  controversy ;  averred  that  it 
formed  part  of  the  land  taken  to  form  Roffignac  street,  in  virtue 
of  certain  proceedings  before  the  District  Court  of  the  First  Dis- 
trict and  that  said  proceedings  had  been  discontinued. 
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There  was  a  judgment  below  declaring  that  the  land  belonged 
to  plaintiff,  at  the  time  it  was  taken  possession  of  by  defendants; 
that  such  conversion  to  the  public  use,  raised  an  implied  promise 
on  defendants'  part  to  pay  its  value  at  the  time,  with  interest  from 
that  time ;  and  that  its  value  was  $4100.  From  this  judgment 
the  defendants  appealed. 

Benjamin^  for  the  plaintiff. 

JRawle^  for  the  appellants. 

BuLLARD,  J.  In  the  case  of  Hullin  and  Richardson^  Syndics 
Qf  Barrett  and  Cannon  v.  7726  Second  Municipality^  (11  Rob. 
97,)  we  held,  that  there  was  no  implied  contract  on  the  part  of  the 
defendant,  arising  out  of  the  inchoate  proceedings  to  open  Roffig- 
nac  street,  and  the  taking  possession  of  the  lots,  to  pay  the  sum 
sued  for,  as  the  price  of  the  property, — but  that,  in  our  opinion, 
the  plainti&  might  claim  the  property,  or  damages  for  the  injury 
resulting  from  their  having  been  deprived  of  it,  and  that  none  of 
the  parties  could  claim  any  rights  under  those  inchoate  proceed- 
ings. 

In  the  present  case,  the  owner  of  another  lot,  which  was  taken 
by  the  defendants,  and  retained  by  them  and  converted  into  a 
street,  and  thus  devoted  to  public  uses,  sues  for  damages,  which 
he  estimates  at  the  value  of  the  lot,  and  that  value  is  shown  by 
proofs  independently  of  the  proceedings  to  open  Roffignac  street. 

The  defendants  answered  to  the  petition,  that  Lawrence,  the 
plaintiff,  has  no  title  to  the  property  described  in  his  petition  ;  and 
they  deny  all  the  allegations.  In  a  supplemental  answer,  they  re- 
peat their  denial  of  the  plaintiff's  title,  and  further  allege,  that  the 
proceedings  to  open  Roffignac  street  have  been  discontinued. 

The  action  is  one  of  trespass,  and  the  only  defence  is,  first,  that 
the  property  never  belonged  to  the  plaintiff;  and  secondly,  that 
the  Municipality  has  desisted  from  its  plan  of  improving  Roffig- 
nac street  But  the  plaintiff  has  shown  that  the  lot  was  his  pro- 
perty ;  that  it  is  worth  four  thousand  one  hundred  dollars ;  that 
it  has  been  taken  by  the  defendants,  made  part  of  a  public 
thoroughfare,  and  dedicated  to  public  uses.  He  sues  for  dama- 
ges resulting  from  those  unauthorized  proceedings,  and  not  for 
the  price  as  agreed  upon,  either  expressly  or  tacitly,  by  the  de- 
fendants. It  is  not  pretended,  as  in  the  case  of  Hullin,  syndic,  &c«, 
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against  the  same  defendants,  that  the  property  is  subject  to 
incumbrances,  and  that  the  plaintiff  is  acting  en  auter  droit.  It 
is  true,  that  if  the  plaintiff  in  this  action  of  trespass,  should  reco- 
ver the  value  of  his  property,  it  would  cease  to  be  his ;  because 
his  recovery  and  receiving  the  amount  of  damages,  would  imply 
bis  assent  to  the  dedication  of  the  lot  to  the  public  uses  for  which 
it  was  taken  by  the  defendants.  If  the  defendants  had  offered  to 
make  restoration,  and  to  pay  reasonable  damages  for  the  deten- 
tion of  the  property,  as  in  the  last  named  case,  the  result  might 
have  been  di&rent  But  they  have  chosen  to  rely  exclusively  on  a 
defence,  which  is  unsustained  by  the  evidence,  and  we  conclude 
that  they  are  liable  for  the  damages  claimed. 


Same  Case. — On  a  Re-hearing. 

Bawley  for  the  appellants.  This  is  not  an  action  of  trespass ; 
nor  does  plaintiff  sue  for  damages ;  yet  the  court  reasoning  upon  it 
as  such,  has  affirmed  the  judgment  below,  which  declared  that 
there  has  been  an  implied  sale  of  the  property.  That  there  was 
no -such  sale ;  see  HuUin  v.  The  Second  Municipality^  (11  Rob. 
97.)  The  only  question  here  is,  as  in  that  case,  whether  the  acts 
of  the  Municipality  authorized  plaintiff  to  claim  under  an  implied 
sale.  The  opinion  just  rendered,  is  erroneous  and  at  war  with 
the  decision  in  11  Rob.  97.  To  entitle  the  plaintiff  to  damages, 
the  defendants  should  have  been  put  in  morcu  This  is  a  condi- 
tion precedent,  and  the  want  of  it  need  not  be  pleaded,  but  may 
be  taken  advantage  of  at  any  time.  Civ.  Code,  art.  1906.  Hodge 
V.  Moorcy  3  Rob.  400.  There  was  no  sufficient  evidence  of  the 
value  of  the  land. 

BuLLARD,  J.  A  re-hearing  was  granted  in  this  case  on  a  sug- 
gestion, that  we  had  overlooked  a  bill  of  exceptions  taken  to  the 
admission  of  certain  evidence  to  prove  the  value  of  the  lot  in 
question.  We  have  reconsidered  attentively  the  questions  which 
the  case  presents,  and  are  still  of  opinion,  that  the  pleadings  are 
sufficient  to  authorize  the  plaintiff,  whose  property  has  been  ta- 
ken for  public  uses  without  legal  forms,  to  recover  its  value ;  and 
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the  only  doubt  we  entertain  is,  as  to  the  sufficiency  of  the  evi- 
dence to  prove  that  value  as  to  the  Municipality.  We  have  said, 
and  still  think,  that  the  appraisement  by  the  commissioncis,  which 
was  set  aside,  and  the  proceedings  to  open  the  street  discontinued, 
is  not  sufficient  evidence  of  its  value,  and  that  the  parties  can  ac- 
quire no  rights  under  those  inchoate  proceedings ;  nor  is  the 
price  recited  in  the  conveyances,  strictly  speaking,  legal  evidence 
against  the  defendants.  The  value  of  the  lot,  at  the  time  it  was 
taken  for  public  uses,  ought  to  be  shown  distinctly,  by  legal  evi- 
dence given  in  the  case.  It  is  for  this  purpose  alone,  that  we 
think  justice  requires  the  case  to  be  remanded. 

The  judgment  it:,  therefore,  reversed  and  the  case  remanded 
for  a  new  trial ;  the  costs  of  the  appeal  to  be  borne  by  the  ap* 
pellee. 


William  Ka-fiUTLER  and  another  v.  The  President,  Di-* 

RECTORS     AND    CoMPANY   OF    THE    BaNK    OP    THE    UniTED 

States. 

One  who  resides  (rat  of  tbe  State  may  appieal  ih>ni  a  jvLdgment  rendered  agauitBt 
him  at  any  time  within  two  years  from  the  day  on  which  final  judgment  was 
rendered  (C.  P.  593) ;  and  where  plaintiffi  allege  in  their  petition  and  affidavit 
for  an  attachment  thai  defendants  are  non-residents,  it  is  sufficient  evidence  of 
Sach  non-residence. 

Where  the  attorney  appointed  to  represent  absent  defendants  applies,  as  such  at- 
torney, for  an  appeal  from  a  judgment  against  them,  alleging  in  his  petition  that 
there  is  error  to  their  prejudice  in  the  judgment,  and  praying,  on  their  behalf,  for 
the  appeal,  and  the  appeal  is  allowed  to  them  by  the  order  of  the  judge,  the  ap- 
peal must  be  considered  as  taken  by  the  defendants. 

In  an  assignment  of  errors,  the  error  must  be  plainly  and  fully  stated ;  snd  nothing 
can  be  assigned  as  error  which  depends  on  the  facts  of  the  case,  or  which  might 
have  been  cured  by  legal  evidence  on  the  trial. 

In  an  action  on  a  bill  accepted  by  an  agent,  the.  evidence  of  witneases  who  testify 
that  they  had  seen  the  written  authority  by  which  defendants  empowered  the 
agent  to  accept  bills  for  them,  Will  be  admissible,  where  the  power  itself  is  not 
in  plaintiflT's  possession,  nor  under  his  control. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  WaitSi  J« 
Peyton  and  L  W,  Smith,  for  the  plaintiffs. 
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T.  SlideU,  for  the  appellants. 

Garland,  J.  This  is  an  action  on  a  bill  of  exchange  for 
£6000  sterling,  drawn  in  London,  by  C.  F.  Mercer,  as  the  attorney 
of  the  Union  Bank  of  Florida,  on  Samuel  Jandon,  agent  of  the 
Bank  of  the  United  States  in  said  city,  and  accepted  by  him  as 
such.  The  bill  was  protested  for  non-payment  at  maturity,  and 
interest  and  damages  are  claimed  according  to  the  law  of  Eng- 
land. The  suit  was  commenced  by  attachment,  and  a  number 
of  persons  cited  as  garnishees,  among  whom  is  Robert  Copland, 
DOW  an  appellee  in  one  of  the  two  appeals  which  have  arisen 
out  of  this  case.    See  11  Robinson,  160. 

The  petition  was  filed  on  the  15th  of  May,  1843,  and  an 
attachment  was  taken  out  on  the  same  day,  and  notice  of  it  given 
to  the  garnishees.  The  Sheriff  concludes  his  return  on  it  by 
saying :  "  The  defendants  residing  out  of  the  State,  I  posted 
copies  at  the  door  of  the  church,  and  at  that  of  the  room  in 
which  this  honorable  court  is  held."  No  citation  was  issued  di- 
rected to  the  defendants  at  all.  On  the  16th  of  May,  Thomas 
Slidell,  Esq.  was  appointed  by  the  court  to  represent  the  absent 
defendants  as  their  attorney ;  and,  on  the  same  day,  a  citation 
addressed  to  him  as  such,  was  issued,  and  served  by  the  Sheriffl 
Mr.  Slidell  took  no  exception  to  the  irregularity  of,  or  want  of 
citation  to  the  defendants ;  but  some  months  after,  filed  an  an- 
swer to  the  merits,  denying  in  general  terms  the  justice  of  the 
demand. 

At  the  trial,  the  plaintiffs  proved  that  the  bill  was  signed  by 
Mercer,  as  the  attorney  in  fact  of  the  Union  Bank  of  Florida^ 
which  he  was  reputed  to  be,  in  London ;  and  that  it  was  deliver- 
ed by  him  to  the  plaintiffs,  to  hold  as  security  for  the  repay- 
ment of  a  much  larger  sum  of  money,  which  they  had  previous- 
ly, at  the  joint  request  of  Mercer  and  Jaudon,  as  attorneys  as 
aforesaid,  advanced  to  the  Union  Bank,  under  the  guaranty  of 
the  Bank  of  the  United  States.  They  further  proved,  that 
Jaudon  accepted  the  bill  as  attorney,  or  agent  of  the  Bank  of  the 
United  States,  and  that  he  "  was  the  duly  authorized  agent  and 
attorney  of  the  Bank,  and  that  he  acted  in  that  capacity  in  Lon- 
don, from  about  the  month  of  November,  1839,  down  to  about 
the  month  of  November,  1841."    The  witness  said,  that  he  had 
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seen  and  read  the  power  of  attorney  granted  to  Jaodon  by  the 
president  and  directors  of  the  United  States  Bank,  dated  August 
23,  1839,  and  it  authorized  him,  among  many  other  things,  "to 
contract  and  agree  generally  in  behalf  of  the  Bank,  and  to  draw, 
accept,  endorse,  and  negotiate  and  deliver  all  such  drafts,  checks, 
bills,  bonds,  or  other  securities  or  eridence  of  debt,  as  he,  the 
said  Jaudon,  might  think  proper  and  fit."  Upon  this  evidence, 
and  proof  of  protest  of  the  bill,  a  judgment  was,  on  the  15lh  of 
December,  1843,  given  for  the  plaintiffs,  from  which,  on  the 
27th  of  January,  1845,  an  appeal  was  taken  by  the  defendants. 

The  first  question  presented  to  us,  is  a  motion  to  dismiss  the 
appeal  on  two  grounds,  first,  because  more  than  one  year  had 
elapsed  from  the  rendition  of  the  judgment  before  the  appeal  was 
taken ;  and  secondly,  because  the  right  of  appeal  can  only  be 
exercised  by  the  defendants,  and  not  by  their  attorney  in  his  ca- 
pacity as  such.  In  reply  to  the  first  ground,  it  is  stated  and 
shown  by  the  record,  that  the  Bank  is  a  non-resident,  being  a 
corporation  located  in  another  State,  and  has  under  art.  693,  of  the 
Code  of  Practice,  a  right  to  appeal  within  two  years.  This  an- 
swer to  the  motion  to  dismiss,  appears  to  us  conclusive.  The 
plaintiffs,  in  their  petition  and  affidavit,  say  that  the  president, 
directors,  and  company  of  the  Bank  reside  out  of  the  State  of 
Louisiana,  and,  on  that  ground,  claim  an  attachment  against 
them.  I'hey  cannot  now  recall  these  allegations,  and  deprive 
the  appellants  of  their  right  to  appeal. 

As  to  the  second  ground  for  dismissal,  we  are  of  opinion  that 
it  is  insufficient.  The  petition  of  appeal,  it  is  true,  is  iu  the 
name  of  .the  attorney  appointed  to  represent  the  Bank  ;  but  he 
alleges,  that  the  error  in  the  judgment  is  to  the  prejudice  of  the 
defendants,  wherefore,  he  prays,  in  their  behalf,  for  an  appeal, 
and  it  is  granted  to  them  in  the  order  of  the  Judge.  We  do  not 
look  so  much  to  the  form  pursued  as  to  the  substance,  and  no 
one  can  hesitate  in  saying,  that  the  appeal  is  that  of  the  Bank. 
The  attorney  as  such,  has  no  such  interest  known  to  us,  as  will 
authorize  him  to  appeal  separately  from  those  he  represents. 
We  are^  therefore,  of  opinion,  that  the  appeal  ought  not  to  be 
dismissed. 

The  appeal  was  made  returnable  on  Monday,  the  lOlh  of  Feb- 
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ruary,  1845 ;  but,  as  a  record  already  in  this  court  was  to  be 
used,  it  was,  in  fact,  filed  here  on  the  same  day  it  was  granted 
by  the  inferior  court,  to  wit,  the  27th  of  January,  On  the  17th 
of  February,  the  appellant  sfiled  as  points:  1st,  "The  judgment 
is  a  nullity,  the  proceedings  anterior  thereto  being  informal  and 
void,  and  should  be  so  declared."  2d.  If  it  is  not  null  and  void, 
yet  it  is  against  law  and  evidence,  and  should  be  reversed. 

On  the  24th  of  February,  the  counsel  representing  the  absent 
defendants  filed  another  paper  in  court,  which,  on  its  face,  is  an 
answer  to  the  petition  of  appeal,  taken  by  the  plaintifis  from  an 
order  or  decree  of  the  Commercial  Court,  authorizing  Robert 
Copland  to  file  certain  answers  as  a  garnishee.  In  this  docu- 
ment, the  counsel,  after  denying  that  there  is  any  error  to  the 
prejudice  of  the  plaintiffs  in  the  decrees  appealed  from,  prays 
that  those  decrees,  so  far  as  adverse  to  the  appellants,  may  be 
affirmed.  He  then  proceeds,  and  asks  this  court  to  declare  the 
principal  judgment  against  the  defendants  a  nullity,  because,  all 
the  proceedings  anterior  thereto  were  informal  and  insufficient  in 
law,  whereon  to  found  said  judgment,  "  and  especially  for  want 
of  citation.*'  The  court  is  asked  to  decree  various  other  matters 
and  things,  but  no  other  irregularity  anterior  to  the  judgment  is 
specifically  set  forth,  other  than  the  want  of  a  citation  directed 
to  the  defendants  by  name. 

The  appeal  taken  by  the  defendants,  and  that  taken  by  the 
plaintiffs  from  the  decrees  in  favor  of  Copland,  were  argued  to- 
gether in  this  court ;  and  the  counsel  has  used  his  points  and  ob- 
jections filed  in  one  case,  to  aid  him  in  defeating  the  plaintiffs  in 
the  other.  This  practice  we  do  not  think  is  sanctioned  by  law. 
The  points  upon  which  the  defendants  intended  to  reljr,  should 
have  been  stated  in  each  case,  in  the  manner  directed,  so  that 
the  plaintiffs  might  know  how  to  meet  them.  The  counsel  for 
the  defendants  says,  that  this  case,  and  some  others  against  them, 
are  peculiarly  situated,  and  that  he  feels  bound  to  resort  to  the 
most  technical  practice  to  defeat  them.  This  he  has  a  right  to 
do;  but  the  counsel* on  the  other  side  say,  that  the  rule  must 
work  both  ways ;  and  they  also  stand  on  the  letter  of  the  law, 
and  say  that  the  defendants  cannot  have  the  benefit  of  any 
enors  of  law  appearing  on  the  face  of  the  record,  as  they  have 
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not  alleged  them  in  writing,  within  ten  days  after  the  record 
was  filed  in  court. 

There  is  no  doubt  but  the  nullity  of  a  judgment  can  be  de- 
manded on  the  appeal,  when  the  nullity  is  apparent  on  the  record ; 
(Code  of  Pract.  art.  609 ;)  and  the  want  of  a  citation,  when  the 
proceedings  are  not  in  rent,  is  such  an  apparent  error  as  will  an- 
nul the  judgment.  3  La.  45L  But  the  Code  of  Practice,  art. 
897,  directs  in  what  manner  the  apparent  error  must  be  made 
known.  It  says,  when  the  appellant  does  not  rely  wholly  on  a 
statement  of  facts,  an  exception  to  the  Judge's  opinion,  or  a  spe- 
cial verdict,  to  sustain  his  appeal,  but  on  an  error  of  law  appear- 
ing on  the  record,  he  shall  be  allowed  to  allege  such  error,  if  in 
ten  days  after  the  record  is  brought  up,  he  files  a  written  paper 
stating  specially  such  errors ;  otherwise  his  appeal  shall  be  re- 
jected. There  are  many  decisions  of  this  court  stating  what  can 
be  assigned  as  apparent  error,  and  what  cannot ;  and  there  are  no 
principles  better  settled,  than  that  the  party  complaining  roust 
plainly  and  fully  state  the  errors,  and  that  nothing  can  be  assigned 
which  depends  on  the  facts  of  the  case,  nor  which  could  have  been 
cured  by  legal  evidence  on  the  trial.  6  Mart.  N.  S.  640.  2  La. 
225.  6  La.  72.  10  La.  154.  11  La.  92.  In  the  case  before  us, 
the  errors  alleged  as  apparent  are  set  forth  in  the  most  general 
terms ;  they  were  not  filed  within  the  ten  days  succeeding  the 
filing  of  the  record  ;  and  it  is  by  no  means  clear  that  the  objec- 
tions now  raised,  if  they  had  been  made  in  the  court  below, 
might  not  have  been  cured  by  legal  testimony.  The  Sheriff 
could  probably  have  amended  his  return,  and  have  shown  that 
the  citation  was  legally  posted  on  the  doors  of  the  church  and  court- 
room, and  other  evidence  could  probably  have  been  introduced  to 
establish  the  regularity  of  the  proceedings.  We  admit,  that  there 
was  much  force  in  the  objections  raised  by  the  counsel  in  argu- 
ment, and  if  he  had  pursued  the  course  indicated  by  law,  it  is 
possible  we  should  have  been  compelled  to  annul  tlie  judgment. 
But  a  strong  case  must  be  made  out  to  entitle  a  defendant  to  re- 
lief, whose  counsel  makes  no  objection  to  the  regularity  of  the 
proceedings  in  the  inferior  court,  but  files  an  answer  to  the  mer- 
its, and  some  sixteen  months  after  a  judgment  has  been  rendered, 
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Gomes  into  this  court,  and  raises  exceptions  that  could  have  been 
examined  and  tried  in  the  first  instance  much  more  satisfactorily. 
Upon  the  merits,  the  counsel  for  the  defendants  urges,  that 
there  is  no  evidence  of  authority  in  Jaudon  to  accept  the  billl 
We  think  otherwise.  Gridley,  a  witness  for  the  plaintiffs,  says, 
that  he  has  seen  the  power  of  attorney,  and  that  it  authorized  the 
agent,  Jaudon,  to  draw,  accept,  endorse  and  negotiate  bills  of  ex- 
change and  promissory  notes,  &c.,  as  he  might  think  proper  and 
fit.  l^he  testimony  of  this  witness,  and  that  of  Huston,  the  clerk 
of  the  plaintiffs,  was  admitted  without  objection,  and,  in  the  ab- 
sence of  any  proof  to  the  contrary,  make  out  the  case.  If  Jaudon 
exceeded  his  authority  in  any  resjiect,  it  was  very  easy  for  the  de- 
fendants to  have  proved  it.  They  knew  what  authority  he  pos- 
sessed, and  could  no  doubt  have  produced  the  power  of  attorney, 
if  its  production  would  have  been  of  any  service.  It  is  not  in  the 
possession  of  the  plaintiffs,  nor  under  their  control,  and  all  they 
can  do  is  to  prove  its  contents. 
It  is  ordered  and  decreed,  that  the  judgment  be  affirmed  with  costs. 


Same  Case. — On  a  Re-hearing. 

Where  the  record  contains  all  the  evidence  introduced  on 'the  trial,  or  a  statement 
of  facts  on  which  the  appellant  relies  either  wholly  or  in  part»  the  appeal  cannot 
be  dismissed  for  want  of  a  formal  assigrnment  of  errors.    C.  P.  897. 

An  absentee  against  whom  an  action  has  been  commenced  by  attachment,  mast  be 
cited  by  affixing  copies  of  the  attachment  and  citation  on  the  door  of  the  parish 
church,  or  of  the  room  in  which  the  court  sits,  as  directed  by  art.  254,  of  the 
Code  of  Practice.  Service  of  citation  on  the  attorney  appointed  to  represent  the 
absentee,  is  insufficient.  Citation  being  the  basis  of  every  action,  (C.  P.  206,) 
and  the  formalities  prescribed  by  art.  254,  of  the  Code  of  Practice,  being  in  lien 
of  it,  their  omission  will  be  fatal. 

Informalities  in  the  citation  of  an  absentee,  against  whom  suit  has  been  commenced 
by  attachment,  cannot  be  waived  by  any  act  of  the  attorney  appointed  to  repre- 
sent him,  as  by  filing  an  answer  to  the  merits,  without  objecting  to  the  citation, 
&c. ;  and  such  informalities  may  be  taken  advantage  of,  for  the  first  time,  on  ap- 
peal. 

T.  Slidellj  for  the  appellants.    This  suit  was  commenced  by 
attachment  against  an  absent  defendant.    The  record  of  appeal 
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comes  up  with  a  certificate,  declaring  that  it  contains  all  the  pro- 
ceedings and  evidence  on  which  the  cause  was  tried. 

The  judgment  was  a  nullity  for  want  of  citation. 

The  mode  of  citing  an  absent  defendant  in  an  attachment  case, 
is  by  posting  at  the  door  of  the  church  or  court  room,  a  citation 
addressed  to  him.  In  the  language  of  this  court  in  Putnanis 
case,  (3  Robinson,  233,)  "  it  has  been  repeatedly  held,  that  the 
formalities  prescribed  by  article  254,  of  the  Code  of  Practice, 
stand  in  place  of  citation,  and  that  they  form  the  basis  on  which 
all  the  subsequent  proceedings  in  the  cause  must  rest :  the  omis- 
sion of  them  must  therefore  be  fatal.  Code  of  Pract.  art.  206.  10 
Mart.  472.  7  Mar.  N.  S.  160.  8  lb.  N.  S.  361.  8  La.  687. 
3  lb.  18." 

But  it  is  declared  by  the  court : 

1.  That  the  ground  of  nullity,  should  have  been  assigned  as 
error  by  a  written  assignment,  filed  within  ten  days  after  the 
record  was  brought  up. 

2.  That  nothing  can  be  assigned  as  error,  which  could  have 
been  cured  by  legal  evidence  in  the  court  below. 

3.  That  the  nullity  arising  from  want  of  citation,  was  cured 
by  the  attorney  appointed  for  the  absent  defendant,  pleading  to 
the  merits,  without  taking  any  exception  to  the  want  of  citation. 

I.  The  court  observes :  "  There  is  no  doubt  but  the  nullity  of 
a  judgment  can  be  demanded  on  the  appeal,  when  the  nullity  is 
apparent  on  the  record ;  (Code  of  Pract.  art.  609  ;)  and  the  want 
of  a  citation,  when  the  proceedings  are  not  ifi  rem,  is  such  an 
apparent  error  as  will  annul  the  judgment.  3  La.  451.  But  the 
Code  of  Practice,  art.  897,  directs  in  what  manner  the  apparent 
error  must  be  made  known.  It  says,  when  the  appellant  does 
not  rely  wholly  on  a  statement  of  facts,  an  exception  to  the 
Judge's  opinion,  or  a  special  verdict  to  sustain  his  appeal,  but  on 
an  error  of  law  appearing  on  the  record,  he  should  be  allowed  to 
allege  such  error,  if  in  ten  days  after  the  record  is  brought  up,  he 
files  a  written  paper,  stating  specially  such  errors  as  he  alleges; 
otherwise  his  appeal  shall  be  rejected."  The  article  is,  not  as 
quoted  by  the  court,  "  when  the  appellant  does  not  rely  wholly  on 
a  statement  of  facts;"  but,  <<when  the  appellant  does  not  rely 
wholly,  or  in  part,  on  a  statement  of  facts."    Defendants  did  not 
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rely  "  wholly^  on  a  statement  of  facts ;  but  did  rely  "  in  part"  upon 
it,  and  are  therefore  within  the  exemption,  and  not  bound  to 
assign  errors  in  writing  within  the  ten  days.  No  case  can  be 
found  of  a  dismissal  for  failure  to  assign  errors  within  the  ten 
days,  where  the  record  contained  the  evidence.  In  Lacy  v.  Flur 
kerj  1  La.  52,  the  assignment  was  not  filed  within  the  ten  days, 
and  the  appeal  was  dismissed ;  but,  says  Judf^e  Mathews,  "  the 
record  contains  no  statement  of  facts.''  So  in  6  La.  144,  in  6  La. 
157,  and  in  1  Rob.  460,  there  was  no  statement  of  facts. 

But  when  the  record  does  contain  a  statement  of  facts,  the  appel- 
lant who  also  relies  on  errors  apparent  is  not  bound  to  assign 
them  within  the  ten  days,  nor  to  file  them  in  writing  at  all,  but 
may  present  them  orally  at  the  hearing.  This  is  distinctly  deci- 
ded in  the  case  of  The  State  v.  The  Bank  of  Louisiana.  5  Mart. 
N.  S.  340.  The  language  of  the  court  is :  "  On  this  part  of  the 
case,  our  opinion  is  with  the  counsel  of  the  bank.  He  has  not 
resorted  to  this  assignment  of  errors,  to  sustain  his  appeal ;  he 
had  a  statement  of  facts  to  rely  on  in  the  documents,  and  testi- 
mony that  came  up  with  the  record.  He  is  therefore,  at  liberty 
at. any  time^  even  without  a  formal  assignment,  to  draw  our  at- 
tention to  any  apparent  error." 

II.  The  second  ground  upon  which  the  court  has  refused  relief, 
is,  that  nothing  can  be  assigned  as  error  which  could  have  been 
cured  by  legal  evidence  in  the  court  below. 

This  principle  is  correct,  but  is  inapplicable  to  the  present  case« 

In  every  case,  we  believe,  in  which  that  rule  has  been  enforced. 
It  will  be  found,  that  the  record  contained  no  statement  of  the 
evidence  upon  which  the  judgment  was  rendered. 

In  the  present  case,  every  tittle  of  evidence  adduced  in  the  court 
below  is  iu  the  record.  How  then  can  it  be  said,  that  the  appa- 
rent nullity  proceeding  from  want  of  citation,  may  have  been 
cured  below  by  evidence  there  adduced  ?  To  suppose  so,  is  to 
suppose  the  record  to  be  false ;  it  is  to  suppose,  not  merely  some^ 
thing  not  found  in  the  record,  but  something  positively  inconsis- 
tent with  it.  The  reason  of  the  rule  is  this ;  when  the  appellant 
has  not  spread  the  evidence  before  the  court,  and  the  point  alleged 
as  error  was  susceptible  of  being  covered  and  cured  by  evidence^ 
the  appellate  court  will  suppose  in  favor  of  the  judgment  of  the 


464  NEW  ORLEANS, 


Krautler  and  aDother  ▼.  The  Bank  of  the  United  States. 


inferior  Judge,  that  such  evidence  was  actually  adduced  before 

him. 

III.  The  third  ground  assumed  by  the  court  is,  that  the  nullity 
arising  from  the  want  of  citation,  was  cured  by  the  attorney  ap- 
pointed by  the  absent  defendant,  pleading  to  the  merits  without 
taking  any  exception  to  the  want  of  citation. 

If,  in  an  ordinary  case,  a  defendant  appearing  in  person,  or  by 
counsel  retained  by  him,  should  file  a  plea  to  the  merits,  we  are 
quite  willing  to  concede  that  it  would  be  a  waiver  of  an  infor- 
mality in  the  citation,  or  of  its  utter  absence.  But  an  attorney 
appointed  to  represent  an  absentee,  could  not  directly  nor  by  ex- 
press agreement  waive  citation. 

In  the  case  of  Edmonson,  13  La.  283,  the  attorney  appointed 
to  represent  an  absent  defendant,  entered  into  an  agreement  to 
waive  the  authentication  of  the  official  capacity  of  the  officer  to 
whom  a  commission  was  addressed.  This  court  rejected  the 
evidence  so  adduced,  although  admitted  by  the  court  below,  de- 
claring the  attorney  appointed  incompetent  to  mai^e  such  an  agree- 
ment. 

In  Collins  v.  Pecisej  17  La.  117,  this  court  reiterates  the  doc- 
trine. "  We  are  of  opinion  that  a  person  appointed  by  a  court  to 
defend  the  rights  of  absentees  in  a  suit  against  them,  ought  not 
to  be  permitted  to  surrender  any  lawful  means  of  defence  on  their 
part,  to  the  injury  of  those  whom  he  represents." 

But  the  case  of  Stockton  et  al.  v.  Hasluck  et  aL,  (10  Mart. 
474,)  is  conclusive.  In  this  case,  Porter,  J.,  says :  "  But  when  the 
record  is  looked  into,  we  are  met  by  the  difficulty,  that  the  defen- 
dant has  not  been  cited  as  the  law  directs.  The  acts  of  the  Le- 
gislature on  this  subject,  require  notice  of  the  proceedings  to  be 
put  up  at  certain  places,  and  left  at  the  last  place  of  abode  of  the 
defendant.  This  stands  in  place  of  citation,  and  the  want  of  it 
is  fatal.  Curia  Phillip,  p.  1,  Sec.  12 ;  Citation  N.  1,  2.  The 
statute  must  be  construed  strictly,  as  every  law  should  be,  that 
derogates  so  much  from  the  general  principles  of  our  jurisprudence, 
and  decides  on  the  rights  of  those  who  are  absent.  It  is  a  privi- 
lege to  allow  a  creditor  to  pursue  his  debtor  in  this  way,  and  he 
cannot  complain  if  he  is  required  to  follow  exactly  the  formali- 
ties which  the  act  prescribes ;  and  above  all  he  cannot  be  per« 
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mitted  to  neglect  that  which  the  law  has  substituted  for  a  cita« 
tion,  and  is,  consequently,  the  basis  on  which  all  the  subsequent 
proceedings  in  the  cause  must  rest* 

"  //  hcts  occurred  to  the  courts  as  a  question  worthy  of  ex- 
aminatiorty  whether  this  objection  was  not  removed  ;  the  attor" 
tiey  appointed  by  the  court  hating  plead  to  the  merits.  But 
I  am  of  opinion^  that  the  want  of  notice  is  not  cured  by  this 
omission  ;  the  party  alone  could  waive  the  defect.^ 

And  Mathews,  J. :  "I  am  clearly  of  opinion  that  the  plaintiffs 
have  not  presented  to  the  court  a  case  in  which  an  order  of  se« 
questration  ought  to  have  issued,  and  that  the  trror  in  granting 
such  order  is  not  cured  by  the  neglect  of  the  attorney  appointed 
by  the  court  to  move  for  its  reversal  There  is  nothing  in  the 
proceedings  which  can  legally  supply  the  place  of  notice  to  the 
difendants^  by  the  ordinary  mode  of  serving  citation^  and  con- 
seqf^enily  they  have  never  been  properly  brought  in  to  answer^ 
and  cannot  be  bound  by  the  acts  of  a  person  assuming  the 
functions  of  their  attorney  by  an  illegal  order  of  the  court* 
They  have  been  condemned  without  having  been  heard,  and 
however  equitable  the  judgment  may  be  in  the  present  case,  it  is 
illegal  and  ought  to  be  annulled.'^ 

Peyton  and  I.  W.  Smithy  contra* 

Simon,  J.  The  grounds  upon  which  we  have  deemed  it  ad-> 
visable  to  grant  a  re-hearing  in  this  cause,  are  two-fold.  The  ap^ 
pellants'  counsel  has  contended)  that  we  have  erred^^r^^,  in  de- 
ciding that  the  ground  of  nullity  by  him  relied  on  against  the 
judgment  appealed  from,  should  have  been  assigned  as  error  by 
a  written  assignment,  filed  within  ten  days  after  the  record  was 
brought  up ;  and  secondly,  in  intimating  that  the  nullity  arising 
from  want  of  citation,  (if  such  be  the  fact,)  was  cured  by  the  at- 
torney appointed  for  the  absent  defendant  pleading  to  the  merits^ 
without  taking  any  exception  to  the  want  of  citation. 

I.  On  a  further  consideration  of  this  point,  we  have  been 
prompted  to  recognize,  that  our  first  impression  was  incorrect 
with  regard  to  the  non-existence  of  a  statement  of  facts.  This 
arose  from  the  incomplete  certificate  of  the  clerk,  who  only  cer- 
tifies, that  the  transcript  contains  "  all  the  proceedings  and  all  the 
documents  filed  in  the  cause :"  but  the  certificate  of  the  Judge^ 
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who  declares,  that  ^^  the  record  contains  all  the  evidence  adduced 
by  the  parties  on  the  trial  of  the  cause^^  is  a  sufficient  statement 
of  facts  ;  and  we  are  aware  that,  under  art.  897  of  the  Code  of 
Practice,  which  says,  that  '•  the  appellant  who  does  not  rehfj  wholly 
or  in  part  on  a  statement  of  facts^  an  exception  to  the  Judge's 
opinion,  or  special  verdict  to  sustain  his  appeal,  but  on  an  err^r 
of  law  appearing  on  the  face  of  the  record,  shall  be  allowed  to  al- 
lege such  error,  if,  within  ten  days  after  the  record  is  brought 
up,  he  files  in  the  Supreme  Court,  a  written  paper  stating  specially 
such  errors  as  he  alleges,  otherwise  his  appeal  shall  be  rejected.'' 
There  is  no  necessity  for  filing  a  formal  or  special  assignment  of 
errors,  when  the  record  contains  a  statement  of  fisicts  upon  which 
the  appellant  relies,  either  wholly  or  in  part,  So^  in  the  case  of 
The  State  v.  The  Bank  of  Louisiana,  (6  Mart.  N.  S.  340,)  this 
court  said :  "The  Attorney  General  cannot  complain  that  the  as- 
signment of  error  was  filed  too  late ;  because  his  adTcrsary  was 
under  no  obligation  of  filing  it  at  all,  and  may  have  the  benefit  of 
it  without  any,  but  an  oral  assignment  at  the  hearing."  In  that 
ease,  there  was  a  statement  of  facts,  which  enabled  the  court  to 
act  on  the  merits.  And  so  in  1  La.  62;  6  lb.  144,  167;  1 
Rob.  460  ;  4  lb.  147,  380  ;  and  5  lb.  169,  the  appeals  were  dis- 
missed, because  there  were  no  statements  of  facts,  and  no  assign- 
ments of  errors  had  been  filed,  or  been  filed  within  the  ten  days. 

We  think,  therefore,  that  the  appellants  in  this  case  were  not 
bound  to  assign  errors,  and  that  they  were  at  liberty  to  point  out 
the  errors  of  law  apparent  on  the  face  of  the  record,  without  their 
having  been  formally  assigned.  It  is  clear,  that  all  the  evidence 
adduced  on  the  trial  being  before  us,  as  also  all  the  proceedings 
had  in  the  cause,  it  cannot  be  presumed  that  anything  has  been 
left  out ;  and  that  the  party  who  complains  of  the  judgment  ap- 
pealed from,  being  dispensed  from  the  necessity  of  filing  an  as- 
signment of  errors,  has  a  right  to  demand  the  nullity  of  said  judg- 
ment, when  said  nullity  is  apparent  on  the  face  of  the  record 
itself.    Code  of  Pract.  art.  609. 

II.  We  said  in  our  first  judgment,  that  "  no  citation  issued  di- 
rected to  the  defendants  at  all ;"  and  this  appears  on  the  face  of 
the  record  from  the  Sheriff's  return,  which  recites  that  it  was 
sj^rved  on  Thomas  Slidell,  Esq.,  in  person  \  and  from  the  return 
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of  the  same  Sherijff  on  the  writ  of  attachment,  which  he  conclud- 
ed by  saying :  "  The  defendant  residing  out  of  the  State,  I  post- 
ed copies  (thereof)  at  the  door  of  the  church  and  at  that  of  the 
room  in  which  this  honorable  court  is  held."  Now,  the  law  re- 
quires, in  cases  of  attachment,  that  the  defendant  should  be  serv- 
ed with  a  citation  by  affixing  copies  of  the  same^  ^c,  on  the 
door  of  the  parish  church  of  the  place,  or  to  that  of  the  room 
where  the  court  in  which  the  suit  is  pending  is  held.  Code  of 
Pract.  art.  254.  Citation  is  the  essential  basis  of  all  civil  actions ;  • 
(Code  of  Pract.  art.  206,)  and  it  has  been  often  held,  that  the  for- 
malities prescribed  by  art.  264  of  the  Code  of  Practice,  standing  in 
the  law  of  citation,  the  omission  thereof  must  be  fatal.  7  Mart. 
N.  S.  160 ;  9  lb.  N.  S.  361 ;  3  La.  18  ;  8  La.  587 ;  3  Rob.  233. 

To  this,  however,  the  appellees'  counsel  hto  answered,  that 
no  exception  was  taken  below  to  the  want  of  citation ;  that  the 
counsel  appointed  by  the  court  to  represent  the  absent  defendants 
filed  an  answer  to  the  merits,  and  permitted  the  case  to  go  to  final 
judgment  without  requiring  proof  of  the  service  of  the  citation  on 
the  defendants  in  the  manner  prescribed  by  law,  or  making  any 
objection  to  the  Sherifi^^s  return ;  and  hence  the  questions  occur : 
Is  it  too  late  for  the  counsel  of  the  absent  defendants  to  urge  this 
objection  on  the  appeal  ?  And,  if  it  be  true,  that  the  citation  was 
not  issued,  or  was  not  served  according  to  law,  was  the  attorney 
appointed  competent  to  waive  it  ? 

On  this  point,  we  only  expressed  a  doubt  in  our  former  opin- 
ion, whether,  under  the  circumstances  of  the  case,  the  appellants 
could  be  entitled  to  relief;  but  after  a  renewed  and  mature  delib- 
eration upon  this  subject,  we  have  been  constrained  to  come  to 
the  conclusion  that  the  defendants  were  yet  entitled  to  the  bene- 
fit of  the  objection,  as  no  one  could  waive  it  but  themselves,  or 
perhaps  their  regularly  employed  counsel  authorized  to  aj^ar 
for  them.  A  similar  question  was  presented  for  the  solution  of 
this  court  in  the  case  of  Stockton  et  al.  v.  Hasluck  et  ai.,  (10 
Mart.  474,)  and  it  was  then  held,  that  the  party  was  not  bound 
by  the  neglect  of  the  attorney  appointed  by  the  court,  to  avail 
himself  of  the  objection,  or  by  his  waiver  resulting  from  an  an- 
swer to  the  merits.  "  It  has  occurred  to  the  court/^  says  Judge 
Porter,  ^^as  a  question  worthy  of  examination^  whether  this  ob^ 
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jection  was  removed  ;  the  attorney  appointed  by  the  court  hav- 
ing pleaded  to  the  merits  ;  but  I  am  of  opinion  that  the  want 
of  notice  is  not  cured  by  this  omission ;  the  party  alone  omld 
waive  the  defect'^  In  the  case  of  Hill  et  al.  v.  Barlow  et  aL  (6 
Rob.  148^)  we  bad  occasion  to  investigate  a  queslion  relative  to 
the  effect  of  an  acknowledgment  of  service  of  the  citation  by  a 
curator,  ad  hoo^  appointed  by  the  court,  in  relation  to  its  interrup- 
ting prescription  ;  and  we  held,  that  such  curator  had  no  author- 
ity to  waive  the  service  of  the  citation^  and,  by  his  voluntary 
act,  to  cause  a  legal  interruption  of  the  prescription.  See  also  13 
La.  284  ;  17  La.  117.  And  in  the  case  of  Hyde  et  al,  v.  Crad- 
dickj  (10  Rob.  393,)  our  language  was :  *'  But  the  record  shows 
that  Craddick  has  not  answered  personally,  and  is  only  repre- 
sented by  a  curator,  ad  fioc,  appointed  by  the  court ;  and  as  said 
curator  cannot  be  permitted  to  waive  any  of  the  legal  rights  of 
the  party  he  represents,  and  above  all,  a*  a  judgment  rendered 
in  the  absence  of  the  interested  parties^  without  their  having 
been  duly  citedj  could  never  have  any  legal  force  and  effect 
against  them,  we  feel  bound  to  consider  the  exception^  as  if  it 
had  been  originally  and  specially  pleaded  ;  for  our  disregarding 
it  would  not  give  any  greater  force  or  validity  to  the  judgment 
appealed  from,  if  maintained  on  this  ground,  for  want  of  a  for- 
mal and  special  exception."  So  must  it  be  in  this  cause  ;  and  the 
exception  relied  on  must  have  the  same  effect  now  as  if  it  had 
been  specially  pleaded  below,  previous  to  the  attorney's  answer- 
ing to  the  merits. 

With  this  view  of  the  appellants'  rights,  and  of  the  questions 
presented  in  their  behalf,  the  judgment  appealed  from  should, 
perhaps,  be  cancelled  at  once,  and  the  suit  dismissed;  but  as 
it  is  possible  that,  no  exception  having  been  taken  below  to  the 
want  of  citation,  the  plaintiffs  have  not  thought  necessary  to  show 
that  a  regular  citation  had  been  posted  up,  togeth^  and  at  the 
same  time  with  the  writ  of  attachment  according  to  law,  and  to 
call  upon  the  Sheriff  to  produce  it  and  amend  his  return,  we 
think  they  should  not  be  precluded  from  doing  so ;  and  that  jus- 
tice requires  this  case  should  be  remanded  to  the  court,  a  qua^ 
for  that  purpose  only. 

It  is,  therefore,  ordered  and  decreed,  that  this  case  be  remanded 
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to  the  court,  a  qua,  for  the  purpose  only  of  giving  the  appellees 
an  opportunity  of  proving  the  existence  and  regular  service  of  a 
citation  duly  issued ;  that  in  case  said  citation  exist  and  is  shown 
to  have  been  duly  served,  our  first  judgment  be  maintained,  the 
costs  of  this  appeal  being  borne  by  the  appellees ;  but  that,  in  case 
it  turn  out  that  the  appellants  have  not  been  cited  according  to 
law,  the  judgment  appealed  from  be  avoided  and  reversed,  and 
this  suit  dismissed  with  costs  in  both  courts. 


Louis  ALLARDand  others  v.  The  Orleans  Navigation  Com- 
pany. 

Defendants  being  authorized  by  their  charter  to  constrnct  a  road  on  each  side  of  a 
bayou,  and  to  charge  certain  tolls  thereon,  contracted  with  plaintiffs  for  the  con- 
struction of  a  road  on  one  side,  in  consideration  of  conceding  to  them  the  tolls 
thereon  for  a  certain  number  of  yeus.  Plaintifis  were  to  be  at  ail  the  expense 
of  the  construction  and  repairs  of  the  road,  and,  at  the  eipiration  of  the  time 
fixed  on,  it  was  to  become  the  property  of  defendants.  The  contr&ct  was  silent 
as  to  the  right  to  make  a  road  on  the  other  side  of  the  bayou.  Defendaots  haV' 
\ng  constructed  a  road  on  the  other  side  of  the  bayou,  before  the  expiration  of  the 
time  during  which  plaintifis  were  to  receive  the  tolls  on  the  road  constructed  by 
them,  an  action  was  commenced  by  the  latter  for  damages :  Heldt  that  to  entitle 
plaintiffs  to  recover  they  must  clearly  establish  a  renunciation  by  the  defendants 
of  their  right  to  construct  a  second  road  ;  and  that  it  is  not  enough  to  make  it 
public,  that  the  right  was  intended  to  be  renounced. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J, 
Martin,  J.  The  defendants  are  appellants,  from  a  judgment 
by  which  they  are  condemned  to  heavy  damages,  in  consequence 
of  an  alleged  violation  of  a  contract  of  theirs  with  the  plaintiife. 
By  their  charter,  they  are  authorized  to  lay  out  and  construct  a 
toll  road  on  each  side  of  the  bayou  St.  John.  3  Martin's  Digest, 
192.  They  did  not  avail  themselves  of  this  right,  during  the 
fourteen  years  which  followed  their  incorporation.  They  then 
contracted  with  AUard  for  the  construction  of  a  road  on  the  north 
side  of  the  bayou,  engaging  to  collect  for  him  and  at  his  expense, 
the  tolls  for  all  passages  through  thesame,  during  twenty-two  years, 
at  the  expiration  of  which  the  road  was  to  become  theit  property 
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absolutely,  and  without  reimbursing  to  Allard  any  of  the  expen- 
ses attending  its  construction,  or  the  repairs  of  it.  They  further- 
more reserved  theright  of  resuming  the  road,  in  case  Allard  did  not 
punctually  comply  with  the  different  conditions  in  the  contract 
Allard  found  it  difficult  to  perform  his  obligations,  and  sought  re- 
lief by  ceding  his  contract  to  a  company,  reserving  to  himself 
some  shares  in  the  stock,  and  the  defendants  assisted  him  by 
taking  an  interest  therein.  Notwithstanding  this,  the  defendants 
imagining  that  the  public  did  not  reap  all  the  advantages,  which 
had  been  contemplated  by  them,  and  the  territorial  Legislature, 
availed  themselves  of  the  authority  which  they  had,  to  construct 
a  road  on  the  south  side  of  the  bayou.  The  plaintiffs  have  con- 
sidered the  construction  of  this  road  as  a  violation  of  the  defen- 
dants' contract  with  them,  and  instituted  the  present  suit  to  obtain 
damages  therefor. 

Their  counsel  have  not  pretended  that  the  contract  had  trans- 
ferred to  them  any  right  to  a  road  on  the  south  side ;  but  they 
have  contended,  that  there  results,  from  the  terms  of  the  contract, 
a  strong  implication  of  the  intention  of  the  parties  that  the  ad- 
vantages which  the  plaintiffs  were  to  receive  from  the  road  on  the 
north  side,  should  not  be  diminished  or  impaired  by  the  con- 
struction of  a  road  on  the  south  side.  They,  indeed,  urged  that 
these  advantages  have  been  annihilated. 

The  First  Judge  thought  that  at  the  time  of  the  contract,  the  task 
undertaken  by  Allard  was  considered  by  all  as  very  difficult, 
and  by  many  as  completely  impossible  of  execution,  from  the  na- 
ture g[  the  soil  on  which  the  road  was  to  be  made,  through 
marshes  and  swamps,  although  experience  has  shown  the  easy 
practicability  of  such  works ;  that  the  defendants  were  glad 
to  ged  rid  of  the  burthen  of  constructing  one  road,  by  leaving  it 
to  Allard  ;  that  the  new  road  being  made  higher  than  the  first, 
the  latter  must  have  been  overflowed  and  destroyed. 

We  do  not  see  much  force  in  these  reasons.  The  ground  on 
which  Allard's  road  was  to  be  built  was  so  near  the  city,  that  it  must 
have  been  quite  as  well  known  at  the  time  of  the  contract  as  at 
present,  it  being  the  incessant  resort  of  hunters  and  fishermen, 
and  often  visited  by  other  inhabitants  of  the  city  and  its  envi- 
rons ;  and  Allard,  whose  plantation  was  contiguous  theretOy  must 
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have  been  as  well  acquainted  with  the  nature  of  the  soil  over 
which  the  road  was  to  pass  as  that  of  any  part  of  his  estate. 

The  grant  of  the  authority  to  construct  two  roads,  did  not  im- 
pose on  the  defendants  the  obligation  of  making  either. 

The  overflow  of  Allard's  road  not  being  urged  in  the  petition, 
cannot  be  considered  as  a  proper  ground  for  the  judgment  appeal- 
ed from. 

The  right  to  the  road  on  the  south  side,  is  not  pretended  by 
the  plaintiffs  to  have  passed  to  them.  We  must,  therefore,  con- 
clude that  it  remained  with  the  defendants.  Iniquum  est  peri- 
mi  de  pacto  id  de  quo  cogitatum  non  est.  Yet  it  is  clear,  that 
if  it  results  from  a  correct  interpretation  of  the  contract,  that  this 
right  was  in  the  intention  of  both  parties,  to  be  suspended  du- 
ring the  twenty-two  years,  for  which  AUard  was  to  keep  his  road 
in  repair,  the  plaintiflf  must  be  entitled  to  damages  for  the  exer- 
cise of  that  right  before  the  expiration  of  the  time  for  which  it  had 
been  renounced.  But  the  party  who  seeks  to  avail  himself  of 
this  renunciation,  must  clearly  prove  it.  He  must  make  it  cer- 
tain. It  is  not  enough  that  he  should  make  it  probable.  The 
defendants  having  sought,  and  the  Legislature  having  granted  a 
right  to  two  roads,  the  presumption  is  strong,  that  the  opinion  of 
the  grantees  was  that  both  roads  would  be  profitable  to  them,  and 
that  of  the  Legislature  that  they  were  needed  by  the  public.  The 
defendants  have  shown,  that  they  considered  that  the  expenses  of 
building  and  keeping  in  repair  a  second  road,  would  be  more 
than  compensated  by  the  receipt  of  the  tolls  which  it  would  pro- 
duce, notwithstanding  the  right  of  the  plaintiffs  to  keep  a  road 
on  the  opposite  shore  in  full  activity  ;  for  otherwise,  they  would 
have  spent  their  money  uselessly. 

Prom  these  considerations,  we  conclude  that  the  First  Judge 
erred  in  considering  the  alleged  renunciation  of  the  defendants  to 
a  road  on  the  south  side,  as  made  certain,  while  it  does  not  ap- 
pear to  us  to  have  been  made  evidently  probable. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judg- 
ment be  annulled  and  reversed,  and  that  ours  be  for  the  defen- 
dants, with  costs  in  both  courts. 

Denis  and  Preston,  for  the  plaintiffs. 

A.  Hennen,  for  the  appellants. 
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Lapferanderie. 

A  contract  by  which  one  party  grants  to  the  other  the  use  of  a  building  for  a  cer- 
tain period,  in  consideration  of  a  sum  paid  in  cash,  and  the  execution  of  notes  by 
the  latter  for  a  further  sum,  payable  at  different  periods,  the  written  instrument 
describing  it  as  one  of  lease,  is  not  a  contract  of  sale,  but  of  lease. 

Whenever  a  remedy  may  be  sought  by  action,  the  party  entitled  thereto,  may  avail 
himself  of  it  by  way  of  exception.    C.  C.  2042.   C.  P.  20. 

Where  a  lessor,  in  an  action  for  rent  in  arrear,  causes  the  lease  to  be  sold  without 
observing  the  forms  required  by  law,  the  lessee  being  thereby  divested  of  posses, 
sion  by  the  tortious  act  of  the  lessor,  will  be  released  from  any  liability  for  rent  ac- 
cruing after  the  seizure. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Wa/^«,  J. 

Martin,  J.  The  defendant  is  appellant  from  a  judgment 
against  him  on  three  notes  for  tlOOO  each,  payable  on  the  18th 
of  February,  May,  and  August,  1843,  with  interest  and  costs  of 
protest.  His  defence  is,  that  on  the  29th  of  October,  1842,  he 
rented  from  the  plaintiffs  the  Orleans  Ball  Room,  from  that  date 
until  the  15th  of  October,  1843,  for  the  sura  of  seven  thousand 
dollars,  and  gave,  in  part  payment  of  that  sum,  the  three  notes 
sued  on ;  that  on  the  18th  of  March,  1843,  the  plaintiffs  put  an 
end  to  the  lease  by  causing  it  to  be  seized,  and  afterwards  sold, 
on  a  judgment  which  they  had  obtained  for  the  rent  theretofore 
due,  and  purchasing  it  at  the  sheriff's  sale ;  that  this  sale  was 
not  legally  made,  not  being  preceded  by  an  appraisement,  and 
being  for  cash,  instead  of  following  the  terms  of  the  contract ; 
that  plaintiffs  cannot  avail  themselves  of  it,  as  it  was  illegally 
made ;  and  that,  therefore,  their  possession  of  the  premises  under 
it  was  a  tortious  act,  amounting  to  a  breach  of  one  of  the  princi- 
pal conditions  of  the  lease,  to  wit,  that  the  lessors  should  permit 
the  lessee  to  enjoy  the  premises  until  the  expiration  of  the  lease, 
or  its  dissolution  in  due  form  of  law. 

The  contract  was  for  the  enjoyment  of  the  premises  between 
two  fixed  dates  for  a  gross  sum,  of  which  a  small  part  was  paid 
in  cash,  and  six  notes  were  given,  payable  at  different  periods, 
during  the  continuance  of  the  contract ;  and  a  clause  was  insert- 
ed, by  which  the  plaintiffs  stipulated  that  they  should  be  authori- 
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zed  to  put  an  end  to  the  possession  of  the  defendant,  on  a  vioia^ 
tion  of  certain  conditions  therein  expressed,  without  the  defen- 
dant's being  relieved  thereby  from  the  payment  of  his  notes. 

The  plaintiffs'  counsel  has  contended,  that  this  was  a  contract 
of  sale,  by  which  the  defendant  bought  the  use  of  the  premises 
during  a  fixed  period,  and  for  a  gross  sum.  But  we  think  difier- 
ently.  The  character  of  the  contract  is  expressly  given  Us  by 
the  words  selected  by  the  parties  thereto :  "  La  campagnie  laue 
6  bailj^  (the  company  lets  and  hires«)  The  defendant  is  referred 
to,  throughout  the  contract,  by  the  denomination  of  **  le  preneur^'^ 
(the  lessee.)  The  price  is  stated  to  be  that  of  the  "  location,^^ 
(lease,)  and  the  contract  is  said  to  be  one  of  "  bail ;"  and  the  stipu- 
lation that  the  defendant  should  remain  bound  to  pay  his  notes, 
although  the  plaintifis  turned  him  out  of  possession  on  the  breach 
of  certain  conditions,  repels  the  idea  that  the  giving  of  the  notes 
was  aa  absolute  payment,  as  this  stipulation  would  then,  have 
been  entirely  useless. 

Lastly,  the  plaintiffs'  counsel  has  strenuously  urged,  that  the 
irregularity  of  their  purchase,  if  any  there  be,  cannot  avail  the  de- 
fendant on  his  plea,  but  ought  to  have  been  set  up  in  a  direct  ac- 
tion. We  believe,  however,  that  when  a  remedy  may  be  sought 
by  action,  the  party  entitled  thereto  may  avail  himself  of  it  by 
way  of  exception.    Civ.  Code,  art*  2042.    Code  of  Pract.  art.  20. 

The  First  Judge,  in  our  opinion,  erred  in  overruling  the  defen- 
dant's plea  or  exception.  The  tortious  possession  of  ihe  premises 
by  the  plaintifis,  having  put  an  end  to  that  of  the  defendant,  the 
period  of  whose  enjoyment  is  now  expired,  the  consideration  of 
the  notes  on  which  suit  is  brought,  has  failed  by  their  act,  and 
they  cannot  recover  thereon.  As  to  the  rent  anterior  to  the  seizure, 
they  have  had  judgment  for  it,  and  have  enjoyed  the  premises 
from  their  purchase  to  the  end  of  the  lease. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judg- 
ment be  annulled  and  reversed,  and  that  ours  be  for  the  defen- 
dant,  with  costs  in  both  courts. 


St.  Paul,  for  the  plaintifis. 
Bodin,  for  the  appellant. 
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Thomas  Barrett  v.  His  Creditors. 

The  letters  of  «  party  acknowledgio|;  that,  in  conwderatkm  of  a  eeitain  Mim,  a 
third  person  bad  become  jointly  and  equally  interested  with  him  in  the  purchase 
of  real  estate  held  in  bis  name,  and  agreeing,  for  a  fixed  price,  to  convey  to  the 
same  person  one-half  of  his  interest  in  a  purchase  of  other,  lauds,  is  evideoce  of 
a  sale  as  between  the  parties,  and  the  lands  may  be  mortgaged  by  the  pur- 
chaser, or  subjected  to  legal  mortgages  as  his  property.  Per  Curiam :  a  sale, 
as  between  the  parties,  is  complete  as  soon  as  there  exists  aa  agreement  as  to 
the  object  and  the  price,  though  the  object  be  not  delivered,  nor  the  piice  paid, 
(C.  C.  2413,  2431) ;  the  ouly  formality  required  by  law,  as  between  the  parties, 
is  that  the  sale,  when  of  immoveables,  shall  be  in  writing.    C.  C.  2415. 

A  promise  to  sell  amounts  to  a  sale,  where  there  exists  a  reciprocal  consent  of  both 
parties  as  to  the  thing  and  the  price  thereof.    C.  C.  3437. 

An  authority  to  sell  real  property  and  to  apply  the  proceeds  in  a  particular  way, 
unexecuted  at  the  time  of  a  ceano  bonorum  by  the  principal^  is  revoked  thereby* 

Appeal  from  the  Parish  Court  of  New  Orleans,  Manrian^  J. 

Simon,  J.  This  controversy  arises  out  of  certain  oppositions 
made  by  divers  judgment  creditors  of  the  insolvent,  to  an  account, 
or  provisional  tableau  of  distribution  filed  by  the  syndic,  which 
contains  a  statement  of  a  special  account  rendered  of  the  sum  of 
$25,000,  mentioned  in  said  account  as  being  in  the  hands  of 
John  Hagan  to  the  credit  of  Barrett's  estate,  and  partly  distribu- 
ted by  allowing  $2175  thereof  to  Sylvain  Peyroux,  or  his  as- 
signees. 

The  opponents,  to  wit,  The  Union  Bank  of  Louisiana,  Chris- 
topher Adams,  Isaac  T.  Preston,  Thomas  Wilson  A^  Co.,  and  Jo- 
seph  V.  Labarre,  representing  themselves  to  be  judgment  creditors 
of  the  insolvent  for  very  large  amounts,  by  virtue  of  judgments 
duly  rendered  against  him,  and  regularly  recorded  in  the  office 
of  the  Recorder  o£  Mortgages  some  time  anterior  to  the  declara- 
tion of  insolvency,  claim  to  be  paid  in  preference  to  Sylvain  Pey- 
toux,  or  his  assignees,  out  of  the  proceeds  of  certain  lands  situ- 
ated in  the  rear  of  the  city  of  New  Orleans,  and  in  the  parish  of 
Pointe  Coup6e,  in  the  title  to  which,  though  in  the  name  of  John 
Hagan,  the  insplvent  had  an  undivided  interest  which  he  surren- 
dered to  his  creditors.  They  deny  the  right  of  preference  allow- 
ed to  Sylvain  Peyroux,  pray  that  said  .'account  or  tableau  may 
be  amended^  so  as  to  reject  Peyroux's  claim,  and  place  the  oppo- 
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nents  thereon  according  to  the  rank  of  their  judicial  mortgages 
as  determined  by  the  dates  of  the  inscriptions  of  their  judgments. 
The  Judge,  a  quo^  rendered  judgment  against  the  opponents, 
OYerruling  their  oppositions  and  homologating  the  account  filed, 
from  which  they  took  this  appeal* 

The  facts  of  the  case  are  these :  It  appears  from  the  correspon- 
d^cd  between  John  Hagan  and  Thomas  Barrett  that,  as  early  as 
1833,  they  intended  to  purchase  jointly  from  the  heirs  of  General 
Lafayette,  certain  tracts  of  land  situated  in  Louisiana,  in  the  rear 
of  the  city  of  New  Orleans,  and  in  the  parish  of  Pointe  Coupee. 
In  a  letter  dated  at  Dublin,  18th  of  October,  1833,  John  Hagan 
writes  to  Barrett :  "  The  enclosed  document  will  show  that  1 
have  not  neglected  your  wishes  respecting  the  purchase  from 
Sir  J,  Coghillf  which  when  satisfied^  you  will  consider  for  our 
joint  ctecounts.  I  think  the  arrangement  a  very  good  and  safe 
one  for  us^^  &c.  In  another  letter  dated  at  Liverpool,  August 
I  16th,  1836,  John  Hagan  writes  to  Barrett :  "  1  have  been  an- 

Tiously  waiting  for  an  answer  to  my  letter  from  Paris  on  the 
subject  of  the  Lafayette  purchase  ;  however^  from  subsequent 
conversations  with  Geo.  Lafayette^  Ida  not  think  he  is  inclined 
to  sell,  I  shall  see  him  next  months  and  get  his  power  of  attor- 
I  ney  to  sell  or  divide  the  property  ^  as  I  think  it  better  for  all  our 

I  interests  that  either  one  or  the  other  should  be  dotie^  ^c."    In  a 

subsequent  letter,  dated  at  Liverpool,  September  27,  1836,  John 
Hagan  says :  ^^  1  am  much  disappointed^  at  not  hearing  from 
y0U  an  the  subject  of  tlie  Lafayette  property,  Mr.  McCready 
is  herOf  and  says  he  came  to  Europe  on  purpose  to  have  the 
titles  made  valid,  that  we  may  have  no  difficulty  in  conveying 
the  property  hereafter,  4*^."  He  further  writes :  "  When  in^ 
Paris,  a  ihort  time  since,  I  purchased  out  the  interests  of  the 
two  sisters  of  Geo.  Lafayette,  say  tiMHtinths  at  60,000/or  eachy 
mie^inth  payable  either  in  New  Orleans,  on  receipt  of  the  deeds 
sf  sale,  or  in  Paris  prior  ta  the  \st  of  May  next,  ^c,  Geo. 
Lafayette  would  not  sell  his  interest,  but  will  forward  a  power 
of  attorney,  to  join  us  in  a  sale  or  division  of  the  property,  4*c." 
In  divers  other  letters  written  subsequently,  John  Hagan  gives 
Barrett  information  in  relation  to  the  purchase,  and  to  the  titles 
from  CoghiU  and  Lafayette ;  and,  in  a  letter  dated  at  New  Or- 
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leans,  27th  April,  1837,  John  Hagan,  finally  says:  "/»  ctnt- 
sideration  of  the  sum  of  three  thousand  pounds  sterling,  I 
hereby  acknowledge  that  you  are  half  interested  toUh  me  in 
the  purchase  of  the  Lafayette  lands  near  the  dty  and  in 
the  parish  of  Pointe  Coupee^  agreeably  to  the  titles  derived 
from  Sir  J.  E.  Coghill,  and  now  in  my  name.  I  also  agree  to 
convey  to  you  for  the  sum  of  $10,000,  one-half  of  my  interest 
in  the  purchase  made  from  the  heirs  of  the  IcUe  Gen.  Lafayette 
at  Paris,  say  two-ninths  of  the  property  near  the  city,  wheji 
my  titles  to  the  same  are  confirmed.^^ 

On  the  11th  of  May,  1840,  Barrett  made  a  surrender  of  his 
property  to  his  creditors ;  and  among  the  property  thus  surren- 
dered, he  carried  in  his  schedule,  his  interest  in  the  Lafayette 
property  in  New  Orleans  and  at  Pointe  Couple,  estimated  at 
9260,000,  which,  he  states,  is  subject  to  judicial  mortgages. 

The  evidence  further  shows,  that  the  recording  of  the  oppo- 
nents' judgments  was  anterior  to  the  failure  of  Thomas  Barrett ; 
that,  by  notarial  acts  passed  in  November,  1838,  and  March, 
1839,  certain  mortgages  were  executed  by  the  insolvent  in  favor 
of  Sylvain  Peyroux,  on  divers  pieces  of  real  property  and  slaves, 
to  secure  a  very  large  amount  of  endorsements  furnished,  or  to 
be  furnished,  by  the  said  Peyroux,  for  the  benefit  of  Thomas 
Barrett,  and  that  S.  Peyroux  appeared  at  the  meeting  of  the  in- 
solvent's creditors ;  made  a  declaration  under  oath,  of  the  sums 
due  to  him,  and  accepted  the  surrender  of  the  property,  with- 
out making  any  objection  or  reservation  os  to  the  statements 
carried  in  the  schedule,  or  upon  any  other  subject. 

But  it  further  appears  (and  this  is  the  foundation  of  Peyroux's 
claim  of  preference,)  that  a  certain  act  under  private  signature, 
purporting  to  have  been  executed  by  John  Hagan  on  the  27th  of 
April,  1837,  was  recorded  on  the  17lh  of  May,  1842,  in  the  words 
following,  to  wit :  "  Thomas  Barrett,  having  an  interest  with 
me  of  two-thirds  of  the  property  in  the  rear  of  the  city  of  New 
Orleans,  being  the  property  known  a«  the  Lcffayette  Cfrant,  or 
on  ZimpeVs  plan  as  '  Suburb  Hagani  and  also  a  further  in- 
tere.st  in  said  property  of  one-half  of  eight-ninths  purchased 
of  the  heirs  of  Lafayette  and  paid  for  by  Lewis  Rogers,  in 
consideration  of  which  he  became  interested  with  Thomas  Bar- 
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ret  and  myself^  to  the  extent  of  one-fifteenth  of  our  eight-ninths  ; 
the  remainder  is  owiied  jointly  hy  my  self  and  Thomas  Barrett^ 
as  well  as  a  tract  of  land  in  the  parish  of  Pointe  Coupee,  con- 
taining about  4000  acresy  {all  of  these  being  purchases  made 
by  me  of  Sir  Joshua  E.  Coghill  and  the  heirs  of  Gen.  Lafay^ 
ette,)  J  hereby  bind  myself  to  pay  over  to  Sylvain  Peyroux, 
Esq.,  the  proceeds  of  the  sale  of  said  lands^  as  far  as  the  inte- 
rest of  T.  Barrett  is  concerned,  after  deducting  therefrom  the 
amount  of  my  advances  for  account  of  said  Thomas  Barrett, 
as  well  as  a  guaranty  given  to  Lewis  Rogers  for  $40,000,  pro- 
vided his  fifteenth  interest  does  not  bring  that  amount.  The 
property  to  be  disposed  of  at  public  or  private  sale  prior  to  the 
1st  of  May,  1 841.   New  Orleans,  April  27th,  1837,  John  HaganJ^ 

In  addition  to  this  evidence,  certain  testimony  has  been  pro- 
duced to  show  the  real  date  of  the  act  under  private  signature, 
which  is  proved  to  be  in  the  hand -writing  of  one  of  the  witnesses, 
who  recognized  it  to  have  been  written  under  the  directions  of 
Thomas  Barrett,  and  signed  by  John  Hagan  on  the  day  next 
after  its  date,  and  to  have  been  delivered  to  Sylvain  Peyroux  on 
the  same  day,  in  the  presence  of  said  Barrett  The  parol  proof 
goes  also  to  establish  the  reality  of  the  debt  due  to  Peyroux,  the 
different  payments  made  by  him  of  divers  notes  whidh  he  had 
endorsed  for  the  insolvent  at  different  periods,  beginning  in  the 
early  part  of  the  year  1838,  and  the  repeated  renewals  of  Barrett's 
notes,  endorsed  by  Peyroux,  and  finally  taken  up  by  the  latter  at 
different  times  before  and  after  the  insolvency. 

Under  the  issues  presented  by  the  pleadings,  and  the  evidence 
adduced  by  the  parties  in  support  of  their  respective  pretensions, 
it  is  clear,  that  their  rights  depend  upon  the  solution  of  two  ques- 
tions :  1.  Did  Thomas  Barrett  ever  acquire  such  a  title  to  his  in- 
terest in  the  Lafayette  lands,  as  to  subject  his  portion  to  the  effect 
of  the  judicial  mortgages  recorded  against  him,  and  to  enable 
him  to  surrender  it  to  his  creditors  ? 

2.  What  is  the  extent  and  effect  of  the  act  under  private  signa- 
ture executed  by  John  Hagan,  at  the  request  of  Thomas  Barrett, 
in  favor  of  S.  Peyroux  ? 

I.  It  cannot  be  controverted  that  the  object  of  John  Hagan,  as 
by  him  expressed  in  his  letters,  from  the  origin  of  the  speculation, 
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was,  that  the  purchase  of  the  Lafayette  lands  should  be  made  for 
the  joint  concern  and  benefit  of  himself  and  Thomas  Barrett } 
indeed  his  correspondence  with  the  latter,shows  that  he  was  acting 
in  the  transaction  as  his  agent,  or  negoiiorum  gestor,  and  that  the 
title  to  the  property  intended  to  be  acquired,  was  to  befor  their  joint 
account.  It  it  true,  the  business  was  carried  on  in  the  name  of 
John  Hagan ;  but  the  interest  of  the  latter  was  limited  to  the  por- 
tion pointed  out  in  his  letters,  and  it  is  obvious  that  the  owner- 
ship of  the  lands,  from  the  moment  that  John  Hagan  acquired 
his  title  thereto,  was  common  to  both  himself  and  his  partner,  for 
whom  he  had  acted,  and  with  whose  money  the  property  had 
been,  paid  for.  This,  Hagan  fully  acknowledged  in  his  letter  of 
the  27th  of  April,  1837,  (of  even  date  with  the  act  under  private 
signature,  but  anterior  to  the  signing  of  the  latter,)  which  recog- 
nizes a  good  and  valuable  consideration,  (£3000  sterling,)  and  the 
extent  of  Barrett's  interest  in  the  purchase  of  the  Lafayette 
lands,  agreeably  to  the  titles  derived  from  Sir  J.  E.  Ooghill  and 
ihen^  in  his,  Hagavis  name  ;  and  amounts  also  to  a  promise  of 
sale  for  the  sum  of  $10,000,  of  one-half  of  his,  Hagan's,  interest 
in  the  purchase  made  from  the  heirs  of  General  Lafayette. 

Now,  it  is  one  of  the  first  principles  of  law,  on  the  subject  of 
sales,  that  a  contract  of  that  kind  is  considered  to  be  perfect  be- 
tween  the  parties,  and  the  property  is  of  right  aequired  to  the 
purchaser  with  regard  to  the  seller,  as  soon  as  there  exists  an 
agreement  for  the  object,  and  for  the  price  thereof,  although  the 
object  had  not  yet  been  delivered,  nor  the  payment  made.  Civ. 
Code,  art.  2431.  The  property  is  of  right  acquired  to  the  pur- 
chaser, that  is  to  say,  the  ownership  of  the  thing  sold,  which  is 
the  right  by  which  it  belongs  to  some  one  in  particular,  to  the  ex- 
clusion of  all  other  persons ;  (Civ.  Code,  art.  480 ;)  and  a  promise 
to  sell  amounts  to  a  sale,  where  there  exists  a  reciprocal  consent 
of  both  parties,  as  to  the  thing  and  the  price  thereof.  Civ.  Code, 
art.  2437.  The  only  formality  that  the  law  requires  betweea 
the  parties  is,  that  a  sale  of  immoveable  property  should  be  made 
in  writing ;  (Civ.  Code,  art  2416 ;)  but  the  contract  is  perfect 
when  three  circumstances  concur,  to  wit,  the  thing  sold,  the  price, 
and  the  consent.  Civ.  Code,  art.  2414  So,  in  3  Mart.  N.  S. 
337,  this  court  held,  that  a  receipt  of  a  vendor ^  acknowledging 
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payment  by  vendee  of  a  lot  of  ground,  t^  a  good  and  fktlid  sale. 
1q  1  La.  314,  we  said,  that  evidence  of  the  receipt  of  a  sum  of 
money  for  a  slave,  and  the  promise  to  warrant  the  title,  is  a  suffi- 
cient evidence  of  a  sale,  and  that  the  document  which  contains 
evidence  tf  these  two  factSy  is  a  biU  of  sale.  In  2  La.  460,  we 
declared,  that  a  written  promise  to  sell  or  convey  real  property 
is  valid,  notwithstanding  there  be  no  signing  or  written  assent 
by  the  promissee.  In  3  La.  397,  we  held,  that  a  contract  by 
which  one  joint  proprietor  conveys  all  his  interest  in  common 
property  to  another,  for  a  given  sum,  is  a  sale.  And  in  the  case 
of  Long  V.  French^  13  La.  231,  we  recognized  the  doctrine  that 
an  agreement  to  seU  a  lot  of  ground^  in  which  it  is  design 
natedf  and  the  price  a»d  terms  of  payment  specified^  is  a  sped- 
men  according  to  art.  SI431  of  the  Civ.  Code,  and  the  seller  is 
bound  to  execute  a  title  accordingly.  Thus,  it  seems  clear,  that 
the  essential  requisites  for  the  perfection  of  a  legal  contract  of  sale 
exist,  and  that  the  written  acknowledgment  and  agreement  of 
Hagan  is,  at  least  between  the  parties,  a  good  title  in  favor  of 
Barrett,  and  sufficient  to  transfer  to  him  the  ownership  of  his  in- 
terest in  the  Lafayette  lands.  If  so,  his  portion  could  be  validly 
mortgaged,  or  made  subject  to  the  legal  effect  of  judicial  mort- 
gages recorded  against  him,  and  his  rights  to  the  property  so  ac- 
quired, must  have  passed  to  his  creditors  by  the  surrender  made 
thereof  in  May,  1840. 

11.  This  act,  which  recognizes  in  its  fullest  extent  the  title  of 
Thomas  Barrett,  and  absolute  ownership  in  him  to  the  property 
therein  described,  is  relied  on  as  amounting  at  least  to  a  transfer 
of  the  proceeds  of  the  property  which  John  Hagan  was  authorized 
to  dispose  of  at  a  public  or  private  sale,  and  the  title  to  which,  it 
has  been  urged,  had  always  remained  in  the  latter.  It  may  have 
been  executed  with  the  knowledge  and  assent  of  Barrett,  who, 
at  that  time,  may  have  consented,  (though  the  parol  evidence  of 
the  fact  is  perhaps  objectionable,)  in  contemplation  of  the  sale  of 
the  property,  that  the  proceeds  of  his  portion  should  pass  through 
the  hands  of  Sylvain  Pieyroux,  for  certain  purposes  which  are 
not  expressed  in  the  act ;  but  how  can  it  be  contended  that  it  is 
sufficient  to  vest  Peyroux  with  the  right  of  claiming  said  pro- 
ceeds for  his  special  benefit,  and  as  his,  when  it  is  shown  that 
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the  property,  not  having  been  sold  or  disposed  of  before  the  fail- 
ure, was  subsequently  surrendered  by  the  owner  thereof  to  his 
creditors.  The  authority  of  John  Hagan  to  sell  it  had  ceased; 
the  title  thereto  became  vested  in  the  insolvent's  creditors,  who 
had,  from  the  moment  of  the  opening  of  the  insolvency,  acquired 
the  right  of  dividing  its  proceeds  between  themselves  according 
to  the  rank  of  their  respective  claims ;  and  it  seems  that  Peyroux 
himself  considered  it  so,  since  he  appeared  at  the  meeting  of  the 
creditors,  and  accepted  the  surrender^  such  as  it  was,  under  the 
schedule,  although  the  act  which  he  now  seeks  to  avail  himself 
of,  was  then  in  his  possession,  had  never  been  recorded,  and  was 
unknown  to  Barrett's  creditors. 

.  It  has  been  conceded  by  the  appellee's  counsel,  that  the  act 
under  consideration  is  neither  a  pledge,  nor  a  mortgage,  nor  a 
sale  ;  but  he  has  insisted,  that  the  right  of  his  client  is  indisput^ 
able,  by  virtue  thereof,  to  claim  the  proceeds  of  the  sale  of  the 
property,  o^  his,  under  the  transfer  made  to  him,  with  the  assent 
of  Barrett,  whose  title  to  the  lands  was  only  inchoate  and  imper^ 
feet.  Those  proceeds  were  not  in  existence  at  the  time  of  the 
act,  and  nothing  shows  that,  if  it  was  intended  to  be  a  transfer 
thereof  to  take  effect  at  any  subsequent  period,  any  consideration 
was  paid  or  given  for  it ;  none  is  stipulated  in  the  instrument ; 
and,  indeed,  we  cannot  infer  from  the  evidence,  that  Barrett  was 
then  indebted  to  Peyroux  in  any  such  amount,  as  might  be  con- 
sidered as  a  good  and  valuable  consideration  therefor.  The  tes- 
timony establishes  the  fact,  that  the  latter  had  not  endorsed  for 
Barrett  until  nearly  a  year  after.  Two  of  the  witnesses  state, 
that  Peyroux's  endorsements  first  began  about  January,  1838, 
and  the  record  shows,  that  in  order  to  secure  those  endorsements, 
mortgages  were  executed  by  the  insolvent  in  favor  of  Peyroux,  in 
November,  1838,  and  March,  1839,  corresponding  exactly  with 
the  dates  of  the  notes,  and  of  their  subsequent  renewals.  Hagan 
bound  himself  to  pay  the  proceeds  of  the  sale  of  Barrett's  proper- 
ty to  Peyroux,  and  nothing  proves  that  at  that  time,  Barrett 
owed  anything  to  the  promissee  ;  the  lands  had  not  been  sold  ; 
they  were  then  the  property  of  Barrett  in  common  with  Hagan ; 
and  whether  Barrett  assented  to  their  proceeds  being  paid  over  to 
Peyroux  or  not,  in  the  expectation  of  a  sale  thereof  being  subse- 
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qaently  effected,  is  immaterial,  as  we  cannot  at  most  view  the  act 
relied  on  in  any  other  light,  but  as  a  mere  voltintary  mandate  ot 
power  of  attorney,  ou  the  part  of  Barrett,  (who  is  not  even  a  party 
to  the  act,  and  whose  assent  thereto  is  only  proven  aliunde^)  au- 
thorizing Hagan  to  sell  his  undivided  half  of  the  property,  and 
l)ay  the  proceeds  to  Peyroux,  and  empowering  the  latter  to  re- 
ceive them,  either  as  agent  of  the  owner,  or  for  purposes  which 
have  not  been  shown,  and  are  not  expressed  in  the  instrument ; 
and  surely,  such  a  mandate  was  revoked  by  the  cessio  bonorum, 
subsequently  made  by  Barrett  to  his  creditors.  The  fact  that  the 
act  was  recorded  two  years  after  the  failure,  cannot  have  any  legal 
bearing  on  the  rights  of  the  parties,  as  it  had  ceased  to  have  any 
effect,  from  the  day  of  the  declaration  of  insolvency;  and  as  the 
mortgage  rights  which  third  persons  had  acquired  upon  the  pro- 
perty, by  virtue  of  the  recording  of  their  judgments,  could  not 
thereby  be  in  any  manner  affected.  We  are  of  opinion,  that  the 
proceeds  in  controversy  do  not  belong  to  Peyroux,  who  never 
had  any  legal  right  or  title  thereto  in  himself;  and  that  they 
ought  to  be  distributed  between  the  insolvent's  creditors  accor- 
ding to  their  rank. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Parish  Court  be  annulled  and  reversed  ;  that  the  appellants'  op^ 
positions  be  sustained ;  and  that  the  provisional  tableau  to  which 
they  were  made,  be  so  amended  as  to  divide  the  sum  in  contro- 
versy between  the  opponents,  according  to  the  rank  of  their 
claims,  based  upon  the  dates  of  their  judicial  mortgages  operating 
upon  the  property  from  which  said  sum  has  proceeded ;  and  that 
this  cause  be  remanded  to  the  court,  a  quoj  for  that  purpose  ;  the 
appellee  paying  the  costs  of  this  appeal,  and  those  uf  the  opposi^ 
tions  in  the  lower  court/ 

Denis  and  Preston^  for  the  appellants. 

L.  C.  Duncan  and  liaselius^  contra. 


*  RoseliuSf  for  a  re -hearing.  The  decision  of  this  case,  as  the  court  observes, 
depends  on  the  solution  of  two  qaestions : 

1.  Did  Thomas  Barrett  ever  acquire  such  a  title  to  his  interest  in  the  Lafayette 
lands,  as  to  subject  his  portion  to  the  efl^t  of  the  judicial  mortgages  recorded 
against  him ;  and  to  enable  him  to  surrender  it  to  his  creditors? 
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2.  What  19  the  extent  and  effect  of  the  act,  under  {mvate  signature,  execated  by 
John  Hagan,  at  the  request  of  Thomas  Barrett,  in  favor  of  SyWain  PeyrouxT 

I.  Whatever  may  have  been  the  intention  of  Hagan  and  Barrett,  in  relation  to 
the  acquisition  of  the  property  which  has  given  rise  to  this  controversy,  it  cannot 
be  contended,  that  the  statements  made  by  the  former,  in  his  letters  te  the  latter* 
can  be  considered  as  vesting  a  title  in  Barrett.  The  only  foundation  for  Barrett's 
title,  is  the  letter  dated  New  Orleans,  27th  April,  1837.  There  is  no  doubt,  tbataa 
between  the  parties,  this  is  sufficient  evidence  of  title  m  Barrett  to  the  property 
purchased  by  Hagan  of  J.  £.  Cogliill.  But  it  is  equally  clear,  that  as  regards  the 
two-thirds  of  the  land  bought  of  the  heirs  of  Lafayette,  no  title  whatever  was 
transferred  to  Barrett.  With  respect  to  this  part  oif  the  property,  it  cannot  be  view- 
ed in  any  other  light,  than  as  a  mere  proposal  to  seH,  oi  pollicitation,  and  depend- 
mg  on  an  uncertain  event, «'.  e.  the  confirmation  of  Hagan* 8  titUt.  Nothing  shows 
that  Barrett  ever  assented  to  the  proposition  ;  nor  is  there  a  shadow  of  proof,  that 
he  paid  or  even  agreed  to  pay,  the  price  for  which  Hagan  offered  to  sell  it  It 
therefore  does  not  constitute  even  a  promise  te  sell,  so  as.to  afiiiet  the  title ;  for 
there  existed  no  redproeal  content  of  both  parfiet,  as  to  th^  thiipg  and  tho  price. 
There  was  no  mutuality  of  obligation,  for  Hagan  could  not  have  compelled  Barrett 
to  pay  the  price  ;  and  it  is  clear,  that  in  synallagmatic  contracts,  both  parties  must 
be  equally  Bound  to  comply  with  the  obligations  imposed  on  them.  The  judicial 
mortgages  on  which  the  claims  of  the  opponents  are  founded,  could  not,  conse- 
quently, operate  on  the  property  putehased  by  Hagan  of. the. hein  of  Lafayette. 
It  has  already  been  seen,  that  the  only  evidence  of  title  in  Barrett,  to  that  part  of 
the  property  acquired  by  Hagan  of  J.  E.  Coghill,  is  found  in  the  letter  dated  New 
Orleans,  27th  of  April,  1837.  This  letter  was  never  recorded,  and  can  produce,  of 
course,  no  eflfect,  except  as  between  the  parties.  But  on  the  same  date  Hagan,  at 
the  instance  of  Barrett,  executed  the  act  nnder  prlvatiO  signature,  in  favor  of  Syl- 
vain  Peyroux.  Aa  there  is  no  evidence  to  show  whether  the  letter  or  the  act  under 
private  signature,  was  written  first,  they  must  be  considered  as  simultaneous  acts. 
[There  is  evidence  showing  which  was  written  first.  The  parol  evidence  proves 
that  the  act  under  private  signature,  was  signed  by  Hagan  on  the  day  next  after  its 
date, — thus,  the  letter  was  written  first,  and  the  title  had  passed.  Simou^J.]  And 
the  question  now  arises,  was  there  any  necessity  to  record  the  act  under  private 
signature  ?  If  the  evidence  of  Barrett's  title  had  been  recorded,  it  might  well  have 
been  contended,  that  the  transfer  in  favor  of  Peyroux  could  produce  no  legal  effect 
against  the  creditors  of  Barrett,  until  it  was  likewise  made  public  by  being  register- 
ed in  the  conveyance  office.  But  inasmuch  as  both  these  acts  bear  the  same  date, 
and  as  it  is  not  shown  that  the  title  was  in  Barrett^ /or  a  single  moment  of  time, 
H  is  difficult  to  see  how  the  opponents'  judicial  mortgages,  could  attach  to  the  pro- 
perty in  Barrett's  hands.  The  second  question,  whether  Barrett  could  surrender 
the  property  to  his  creditors,  depends  for  its  solation  on  the  legal  efleot  of  the  act 
under  private  signature  in  favor  of  Peyroux ;  for  if  that  divested  Barrett  of  his  title* 
it  would  be  idle  to  pretend  that  he  could  transfer  it  to  his  creditors. 

II.  The  validity  of  the  act  under  private  signature  is  contested  principally  on 
the  ground,  that  the  consideration  of  the  transfer  is  not  mentioned.  It  is  true,  that 
the  act  is  loosely  drawn  up ;  but  it  does  not  follow  that  a  conveyance  must  be  void* 
because  the  consideration  is  not  set  forth.    On  the  contrary,  even  in  the  case  where 
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«  false  consideratioa  is  mentioned  iu  the  aet,  it  is  still  binding  on  the  parties,  if  a 
real  consideration  be  proyed.  The  1894th  article  of  the  Code  is  very  explicit  on 
this  sabject  It  Is  as  follows :  **  If  the  cause  expressed  in  the  consideration  should 
.be  one  that  does  not  exist,  yet  the  contract  cannot  be  invalidated,  if  the  party  can 
show  the  existence  of  a  true  and  sufficient  consideration." 

And  in  the  case  of  the  Louisiana  College  y.  Keller,  10  La.  164,  this  court  deci- 
ded, that  "  an  obligation  is  net  the  less  binding,  though  its  consideration  or  cause  is 
not  expresud."  In  the  ease  now  under  consideration,  the  evidence  abundantly  es- 
tablishes the  consideration  which  Peyroux  paid,  for  the  transfer  of  Barrett's  right 
to  one-half  of  the  proceeds  of  the  sale  of  the  property.  It  is  objected,  however,  that 
the  consideration  was  not  paid,  at  the  time  the  transfer  was  made.  The  intention 
of  the  parties  evidently  was  to  secnre  Peyroux  against  the  liabilities  which  he  was 
about  to  incur,  by  his  endorsing  Barrett's  paper.  Under  this  state  of  facts,  the 
question  is,  whether  such  a  transfer  can  legally  be  made,  for  the  purpose  of  indem- 
nifying a  party  for  prospective  endorsements  ?  It  is  of  little  importance,  so  far  as 
the  decision  of  this  question  is  concerned,  whether  the  endorsements  preceded  the 
transfer,  or  were  given  afterwards.  The  Code  provides  in  express  terms,  article 
3259,  that  <*  a  mortgage  may  be  given  for  an  obligation  which  has  not  yet  risen 
into  existence,  as  when  a  man  grants  a  mortgage,  by  way  of  security  for  endorse- 
ments, which  another  promises  to  make  for  him."  And  the  next  article  de- 
clares, that  **  the  right  of  mortgage  in  this  case,  shall  on  ly^  be  realized  in  so  far  as 
the  promise  shall  be  earned  into  effect  by  the  person  making  it  The  fulfilment  of 
the  promise,  however,  shall  imparl  to  the  mortgage  a  retrospective  effect  to  the 
time  of  the  contract."  Thus  if  this  contract  was  a  mortgage  in  form,  no  possible 
objection  could  be  made  to  its  validity.  But  it  is  said  that  it  is  neither  a  mortgage 
nor  a  sale.  This  objtotlon  is  extremely  technical.  The  intention  of  the  contract- 
ing parties  evidently  was,  to  give  a  seeurity  for  the  endonements  whieh  were  to  be 
given.  It  is  generally  immaterial,  in  what  shape  or  form  a  contract  is  moulded, 
provided  the  object  to  be  obtained  be  honest  and  legal.  The  exceptions  to  this 
general  mid  are  few,  and  are  confined  to  that  class  of  contracts  in  which  the  form 
is  considered  as  eonstitating  an  essential  part  of  the  contract  itself,  such  as  dona. 
tions  inter  vteos,  &c.  This  court  lately  decided,  that  the  sale  of  real  property  to 
secnre  an  endorser  or  seeurity,  was  valid,  not  as  a  sale,  but  as  a  mortgage  in  dis- 
guise. So  it  has  repeatedly  been  held  by  this  court,  and  in  France,  that  even  a 
donation  might  be  disguised  under  an  onerous  contract  Nay,  in  the  case  of  D'Or- 
genay  et  al.  v.  Droz,  Id  La.  383,  it  was  decided,  that  a  sale  for  a  fictitious  price, 
althoogh  not  binding  en  the  parties  as  sneh,  still  would  be  valid  as  a  donation,  if  it 
contained  nothing  contrary  to  public  oi^de^  ;  provided  the  purchaser  can  receive  a 
donation  from  the  vendor,  and  no  injury  results  to  third  persons.  Here  then  the 
great  principle  which  t  invoke  is  fully  recognized,  that  the  intention  of  parties  to 
contract,  will  not  be  defeated  on  mere  technical  objections  as  to  the  form  of  the 
•et  Another  rule  of  Snterp^tation  b,  that  an  instrument  should  always  be  rather 
to  constmed,  as  to  produce  a  legal  effect,  than  to  make  it  nugatory  and  inoperative- 
According  to  these  legal  principles,  the  transfer  of  Barrett's  rights  to  the  proceeds 
of  the  property  in  question  to  Peyroux,  should  be  so  interpreted  as  to  carry  into 
effect  the  Intention  6f  the  parties. 

Re-hearing  refuted. 
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Charles  A.  Poole  v.  James  P.  Brooks  and  another. 

Where  one  to  whom  interrogatories  hare  been  propounded  under  the  13th  sect  •( 
the  act  of  30  March*  1S39,  fails  to  answer  within  the  delay  fixed,  such  failure 
will,  as  in  the  case  of  a  garnishee,  be  considered  as  a  confession  of  his  having 
property  belonging  to  the  debtor  sufficient  to  satisfy  the  demand,  and  a  final 
judgment  may  be  rendered  against  him,  on  motion,  without  notice,  for  the  amoani 
of  the  'demand,  with  interest  and  costs.  C.  P.  263.  Aliter,  where  the  party  in- 
terrogated denies  being  indebted,  and  it  is  attempted  to  disprove  his  answers ; 
in  such  a  case  an  issue  is  joined,  and  the  party  must  have  an  opportunity  of  be- 
ing heard  before  he  can  be  condemned. 

A  return  by  a  marshal  on  an  attachment,  **  that  he  had  executed  the  writ  by 
seizing  in  the  hands  of  A.  all  sums  of  money,  rights,  credits,  and  property  belong- 
ing to  the  defendant,  to  an  amount  sufiicient  to  satisfy  the  debt,"  Sec.,  is  alone 
no  evidence  that  any  thing  was  actually  seized. 

Appeal  from  the  City  Court  of  New  Orleans,  Collens^  J. 

Van  Dalson  and  Goold^  for  the  plaintiff. 

McHenryy  for  the  appellant. 

MoRPHY,  J.  This  suit  was  commenced  by  attachment,  in 
the  name  of  Thomas  P.  White,  to  whose  rights  Charles  A.  Poole, 
the  present  plaintiff,  was  afterward  subrogated.  A  judgment 
having  been  rendered  therein,  an  execution  was  issued  against  the 
defendants,  under  which  James  R.  Conway  was  made  a  garni- 
shee, and  interrogatories  propounded  to  him  pursuant  to  the 
statute  of  1839,  authorizing  such  a  proceeding.  On  his  failure 
to  answer  within  the  delay  allowed  by  law,  judgment  was  enter- 
ed up  against  him,  on  plaintiff's  motion,  for  the  amount  claimed, 
with  interest  and  costs.  From  this  judgment  the  garnishee  took 
a  suspensive  appeal. 

' -The  appellant's  counsel  has  made  a  variety  of  points,  of  which 
it  is  deemed  necessary  to  notice  only  the  following, 
'"i  It  is  contended,  that  no  final  judgment  could  be  given  against 
the"  garnishee  on  an  ex  parte  motion  ;  that  a  rule  to  show  cause 
^shijyldjiave  been  resorted  to,  or,  at  least,  that  the  judgment,  on 
•his  negli^I  to  answer,  should  have  been  one  by  default,  as  on 
the^ilurQ  of  a  defendant  to  answer  in  an  ordinary  suit.  Art.  263 
of  the  Code  of  Practice  declares,  that  the  garnishee's  neglect  or 
refusal  to  answer  interrogatories  propounded  to  him,  shall  be 
considered  as  a  confession  of  his  having  in  his  hands  property 
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belonging  to  the  debtor  sufficient  to  satisfy  the  demand  of  the 
plaintiff,  and  that  judgment  shall  be  rendered  against  him  for  the 
amount  of  such  demand,  with  interest  and  costs.  Such  beiiig 
the  legal  effect  of  the  garnishee's  neglect  to  answer  interrogatories, 
no  rule  or  notice  to  him  is  required  before  the  rendition  of  the 
judgment,  which  follows  as  a  necessary  consequence.  It  is 
otherwise  when  the  garnishee  denies  being  indebted  to  the  de- 
fendant, and  his  answers  are  sought  to  be  disproved  ;  in  such  a 
case,  an  issue  is  joined,  and  in  the  contest  which  arises  there- 
upon, an  opportunity  must  be  allowed  him  of  being  heard  before 
he  is  condemned,  qs  was  held  in  Rockwell  et  ah  v.  Smith  et  al. 
1  La.  230.  The  judgment  contemplated  by  art.  263  is,  in  our 
opinion,  a  final  judgment,  and  not  one  by  default,  requiring  for 
its  confirmation  the  lapse  of  three  judicial  days,  and  proof  to  be 
adduced  on  the  part  of  the  plaintiff.  Code  of  Pract.  art.  312.  On 
the  confession  of  indebtedness,  resulting  from  the  garnishee's 
neglect  to  answer,  the  law  authorizes  against  him  a  final  judg- 
ment, in  the  same  manner  as  against  a  defendant  in  an  ordinary 
suit  who  should  appear  in  court  and  admit  the  debt.  Code  of 
Pract.  art.  263.    B.  &  C's  Dig.  45S.    5  La.  83. 

It  is  next  urged,  that  a  seizure  was  made  under  the  attachment 
in  the  hands  of  the  Sheriff  of  the  Commercial  Court,  of  property 
sufficient  to  satisfy  the  plaintiff's  claim,  and  that  until  it  is  shown 
that  the  property  thus  seized  has  been  legally  disposed  of,  and 
has  proved  insufficient,  no  judgment  can  be,  or  should  have  been 
given  against  the  appellant.  The  marshal's  return  on  the  writ 
of  attachment  says,  '<  that  he  executed  the  within  writ  by  seizing 
in  the  hands  of  K.  Lasere,  Sheriff  of  the  Commercial, 
sums  of  money,  rights,  credits,  and  property 
defendants,  to  an  amount  sufficient  to  satis| 
This  return  furnishes  no  evidence  that  the  dl 
any  property  in  the  hands  of  Lasere,  or  thai 
seized.  Such  a  vague  and  general  seizure,  whei 
ed  up  by  interrogatories  and  the  answers  of  a  gar 
what  has  been  seized,  proves  nothing,  and  would^ 
to  bring  into  court  an  absent  defendant  under  our  attachment 
laws.  It  was,  no  doubt,  intended  to  be  followed  by  a  garnish- 
ment ;  but  the  defendants  made  their  appearance  in  court,  and 
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pleaded  to  the  merits,  thus  rendering  superfluous  any  further  pro- 
ceeding under  the  writ  of  attachment. 

In  the  other  positions  assumed  by  the  appellant's  counsel,  he 
seems  to  have  entirely  lost  sight  of  the  law  of  1839,  providing 
for  garnishment  after  a  judgment  has  been  rendered  in  a  suit, 
and  an  execution  is  placed  in  the  hands  of  the  Sheriff. 

Judgme74  affirmed. 


Francois  Pralon,  Syndic  of  th€  Creditors  of  Leon  Pierre  Ay- 
mard, v>  Leon  Pierre  Aymard  and  others. 

The  holder  of  a  necrotiable  note  pitm  for  the  price  of  property  frandulently  sold  by 
a  debtor  after  obtaining  a  reepite,  cannot  recover  it,  though  taken  before  mata- 
rity,  where  the  evidence  shows  that  he  was  aware  of  the  fraudulent  character  of 
the  sale. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
iiaiiy  J. 

Biron,  for  the  plaintiff. 

Morel,  for  the  appellant. 

BuLLARD,  J.  This  is  an  action  instituted  by  the  syndic  of  an 
absconding  insolvent,  to  atinul  certain  contracts,  alleged  to  be  in 
fraud  of  his  creditors,  entered  into  by  him  after  he  had  obtain- 
ed a  respite,  and  before  the  proceedings  for  a  forced  surrender, 
The  contracts  were  annulled  as  fraudulent  by  a  judgment  of  the 
District  Court,  but  none  of  the  original  parties  to  those  contracts 
have  appealed.  Michel,  who  became  the  holder  of  a  note  for 
$750,  given  in  the  execution  of  one  of  those  contracts,  has  alone 
appealed, and  insists,  that  he  is  a  holder  of  the  note  in  good  faith, 
without  any  knowledge  of  the  alleged  fraud  with  which  it  is 
tainted,  having  received  it  in  the  usual  course  of  business,  and  for 
a  valuable  consideration.* 

The  bona  fides  of  Michel  is  thus  the  only  question  presented  on 
this  appeal.  That  question  was  decided  against  him  by  the  court  be- 
low, and  he  was  considered  by  that  court  as  having  had  such  know- 

*  The  note  was  taken  by  Michel  befbre  matarity. 
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ledge  of  the  circumstances  under  which  the  note  was  given,  as  to 
identify  him  with  the  original  transaction.  It  is  clearly  shown,  that 
when  the  note  was  offered  to  him  to  be  discounted,  which  was 
some  time  after  the  date  of  the  mortgage,  he  took  time  to  exam- 
ine the  act  in  the  notary's  office,  with  which  it  was  identified  by 
the  paraph  of  the  notary.  It  is  difficult  to  suppose  that  Michel 
was  entirely  ignorant  of  the  relations  existing  between  the  par- 
tieSj  and  of  the  utter  insolvency,  if  not  of  the  absconding  of  Ay- 
mard. The  insolvent  proceedings  were  pending  at  the  time  Michel 
acquired  the  note.  With  this  evidence  before  us,  we  are  not  prepar- 
ed to  say  that  the  court  below  erred,  in  concluding  that  Michel 
took  the  note  with  notice  of  its  true  character. 

Judgment  affirmed. 


Francois  Pralon  and  others  v.  Leon  Pierre  Aymard. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^ J. 

Birofij  for  the  syndic. 

Morel,  for  the  appellant. 

BuLLARD,  J.  The  syndic  look  a  rule  upon  certaia  purchasers 
at  the  sale  of  the  insolvent's  effects,  to  show  cause  why  they 
should  not  pay  the  amowit  of  their  purchases,  on  suggesting  that 
they  had  been  authorized  by  a  decree  of  the  court  to  retain  the 
same  in  their  hands,  subject  to  the  further  order  of  the  court, 
upon  a  final  tableau,  they  giving  bond  to  contribute  a  pro  rata 
to  the  law  charges,  privileges  and  mortgages  which  should  be 
decreed  to  have  the  priority  over  their  claims,  and  on  alleging 
that  said  privileged  claims  were  of  such  an  amount  as  to  require 
the  defendants  in  the  rule  to  pay  the  whole  amount  of  their  pur- 
chases, and  that  Michel  and  Saloy  are  not  entitled  to  receive  any 
thing  on  their  claim  against  the  insolvent. 

Michel  is  appellant  from  a  judgment  making  this  rule  abso- 
lute as  to  him. 

It  appears,  that  Midiel  purchased  at  the  syndic's  sale  for  $435, 
the  slave,  Agnes,  who  was  mortgaged  to  secure  the  payment  of 
the  note  for  $750,  in  controversy  in  the  case  just  decided,  of 
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Pralon^  Syndic^  v.  Aymard  et  al,  and  gave  security  to  pay  the 
amount  of  the  purchase,  if  the  mortgage  given  to  secure  the  note 
held  by  him  should  be  declared  null,  and  otherwise  to  contribute 
his  share  of  the  charges  of  administration. 

The  decision  being  against  the  appellant,  as  to  the  validity  of 
his  mortgage,  it  follows  that  he  is  bound  to  pay  the  amount  of 
the  purchase. 

Judgment  affirmed. 


Charles  Stetson  and  another  v.  The  First  Municipality 
OF  New  Orleans. 

No  appeal  will  lie  from  a  judgrme^t  dissolYing  an  injunction  obtained  to  reetrain  the 
levying  of  a  tax,  where  the  opposite  party  is  required,  as  the  condition  of  its  dis- 
solution, to  give  security  for  the  reimbuiBement  of  any  sum  which  may  be  paid 
by  plaiotiJOBi,  in  case  there  should  be  a  judgment  in  their  favor.  The  judgment 
is  interlocutory,  and  does  not  work  irreparable  injury. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 

Elmore^  W.  W.  King  and  Grymes^  for  the  appellants.  The 
judgment  works  an  irreparable  injury,  and  an  appeal  lies.  Hyde 
v.  Jenkins^  6  La.  435.  Mooney  v.  Hooper,  3  La.  444.  Newell 
V.  Morton,  3  Rob.  103. 

Souli,  for  the  defendants. 

Martin,  J.  The  plaintiffs  are  appellants  from  a  judgment 
dissolving  an  injunction,  which  they  had  obtained  to  prevent  the 
enforcing  of  an  ordinance  of  the  General  Council  laying  a  tax  on 
steamboats  navigating  the  river  Mississippi.  This  injunction  was 
applied  for  in  a  suit  in  which  the  constitutionality  of  the  tax  is 
questioned,  and  the  reimbursement  of  such  part  of  it  as  had  been 
received  by  the  defendants  demanded.  The  dismissal  of  the  ap- 
peal is  prayed  for,  on  the  ground,  that  the  judgment  is  an  inter- 
locutory one  only,  and  does  not  work  an  irreparable  injury. 

The  court  before  dissolving  the  injunction,  required  from  the 
defendants  a  bond  with  security,  for  the  indemnification  of  the 
plaintiffs  in  case  the  main  judgment  should  be  in  their  favor. 
Whatever  injury  the  dissolution  of  the  injunction  may  do  to  the 
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plaintiffs  is  clearly  reparable  by  the  final  judgment,  which  will 
intenrene  in  this  case,  if  it  allows  the  reimbursement  of  any  money 
paid  by  them  after  the  dissolution  of  the  injunction ;  especially  as 
the  court  has  provided  for  the  security  of  the  plaintifls  by  a  bond 
with  surety,  of  which  they  have  not  complained  as  being  insuf- 
ficient 

An  interlocutory  judgment  dissolving  an  injunction  to  restrain 
the  levying  of  a  sum  of  money  claimed  as  a  tax  from  the  appli- 
cant,  is  not  of  a  different  nature  from  one  ordering  the  payment 
of  a  sum  of  money,  or  its  being  brought  into  court ;  yet  we  have 
refused  to  sustain  appeals  from  such  interlocutory  judgments. 
7  Mart  N.  S.  54,  457. 

Appeal  dismissed. 


DiDiER  Dreux  and  others,  Heirs  of  Claude  Joseph  Dubreuil 
Yillars  and  Wife,  v.  Joseph  M.  Kennedy  and  others. 

The  provision  of  ait.  43  of  Che  Code  of  Practice,  that  a  petitory  action  must  be 
lijrou|[^ht  a^Qst  the  peison  in  aetaal  poasemon  of  the  imnoTeable,  does  not  con- 
template  that  the  perwn  sned  thoold  have  the  right  of  po«e«ioB.  It  is  enough 
that  he  be  tl^e  actual  occupant 

'Hio  jurisdiction  of  a  State,  in  civil  cases,  is  co-extensive  with  its  territory,  except 
where  it  has  consented  to  part  with  a  portion  of  it,  under  the  constitution  of  the 
United  States ;  and  it  extends  over  every  portion  of  its  soil  severed  from  the  pub- 
lic domain. 

Plaintiffs  having  instituted  a  petitory  action  against  defendants  to  recover  lands  al 
leged  to  be  in  their  possession,  the  latter  excepted  to  answering  the  petition,  and 
prayed  for  its  dismissal,  averring  that  the  property  is  in  the  possearion  of  the 
United  States,  a  branch  Mint  having  been  erected  tiieron;  that  they  are 
merely  officers  of  the  Mint,  and  are  not  in  possession  of  the  iiremjaes,  and  have 
no  authority  to  represent  the  United  States ;  and  that  this  action  is  an  attempt 
to  effect  indirectly  what  plaintifls  could  not  do  directly  :  Heldt  that  the  excep- 
tion should  be  overruled.  Per  Curiam :  Where  the  party  in  possession,  sued  in 
a  petitory  action,  points  out  the  owner  under  whom  he  holds,  he  is  boond  to  defend 
the  action,  if  such  owner  do  not  live  within  the  State  or  is  not  represented 
therein,  or  if  such  proprietor,  lessor  or  principal  be  the  United  States,  against 
whom  no  direct  action  can  be  brought 

Appeal  from  the  District  Court  of  the  First  District,  Bttcha- 
nan^  J.  The  petitioners  represent  that  they  are  the  heirs  of  Claude 
Joseph  Dubreuil  Yillars  and  bis  wife,  the  latter  of  whom  died 
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in  the  year  1750,  and  the  former  in  the  year  1767 ;  that  at  the 
time  of  their  death,  their  said  ancestors  were  the  owners  and  pos- 
sessors of  certain  land  in  the  parish  of  Orleans  ;  that  a  war  hav- 
ing broken  out  between  England  and  France,  of  which  latter 
country  Louisiana  was  then  and  long  afterwards  a  colony,  the 
Governor  and  the  Commissaire  Ordontiateur  of  the  Marine  I>e- 
partment,  possessing  requisite  authority  for  that  purpose,  caused 
possession  to  be  taken  of  the  said  land,  about  the  year  1759,  un- 
der the  pretext,  that  it  was  required  for  the  erection  of  barracks, 
redoubts,  and  other  military  defences  necessary  to  the  defence  of 
the  city.  Plaintiffs  allege,  that  the  right  to  take  possession  of  the 
said  property  was  asserted  and  exercised  under  a  presumed,  or 
express  reservation,  in  all  grants  of  colonial  lands,  empowering 
the  King  of  France,  and  his  colonial  Governors,  to  resume  the 
use  of  all  such  lands  when  necessary  for  the  defence  of  the  country ; 
but  that  the  right  to  take  such  property  was  subject  to  the  con- 
dition, that  when  the  necessity  for  using  the  land  so  taken  ceased, 
or  the  authorities  entrusted  with  the  defence  of  the  country  aban- 
doned it  as  no  longer  necessary,  the  land  reverted  to  the  original 
owners.  Plaintiffs  aver  that  the  land  thus  taken  without  com- 
pensation by  the  colonial  authorities,  was  occupied  by  a  fort  and 
other  military  defences  at  the  time  of  the  transfer  of  the  colony 
to  Spain,  and,  subsequently,  in  1803,  to  the  United  States ;  and 
that  the  land,  with  the  fortifications  thereon,  was  transferred  to 
the  United  States  by  the  French  government  by  the  treaty  of 
cession  of  Louisiana,  subject  to  the  obligations  and  conditions 
under  which  the  French  government  held  it.  That  the  govern- 
ment of  the  United  States  having  no  longer  any  use  for  the  mili- 
tary defences  erected  on  the  land,  abandoned  them  about  the 
year  1819,  when,  according  to  the  laws  of  France,  the  laws  of 
nations,  and  the  second  and  third  articles  of  the  treaty  of  Paris,  of 
3d  of  April,  1803,  between  the  United  States  and  the  French  Re- 
public, and  various  acts  of  Congress,  the  said  land  reverted  to 
plaintiffs'  ancestors.  Plaintiffs  further  aver,  that  certain  buildings 
called  the  Mint,  have  been  erected  on  a  portion  of  said  lands  ; 
and  that  defendants  are  in  possession  thereof;  and  they  pray,  that 
the  latter  may  be  cited  to  answer,  and  be  condemned  to  give 
plaintiffs  possession  of  the  land  on  which  said  buildings  are  pla- 
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ced,  and  to  account  for  the  rents  and  profits  thereof,  since  1819, 
or  to  pay  one  hundred  thousand  dollars  in  lieu  thereof. 

Defendants  excepted  to  answering  the  petition,  and  prayed  for 
its  dismissal,  averring  that  the  land  in  dispute  is  in  the  possession  of 
the  United  States,  and  occupied  by  buildings  erected  and  used  for 
a  branch  Mint ;  that  the  United  States  have  been  in  possession 
thereof,  since  the  year  1835,  under  a  cession  made  to  them  by  the 
corporation  of  New  Orleans ;  that  defendants  are  officers  of  the 
United  States  employed  to  carry  on  the  operations  of  the  Mint, 
and  are  not  in  possession  thereof,  and  have  no  authority  to  take 
possession  of  said  land,  nor  to  defend  this  action.  They  further 
all^e  that  plaintiffs,  knowing  the  illegality  of  a  direct  action 
against  the  United  States,  have  instituted  this  action  to  effect  in- 
directly what  they  could  not  do  directly.  This  exception,  though 
in  the  names  of  the  defendants,  was  signed,  '<  Balie  Peyton,  Uni- 
ted States  Attorney  for  the  Eastern  District  of  Louisiana,  and  at- 
torney of  defendants." 

Annexed  to  the  exception  was  a  copy  of  a  notarial  act  execu- 
ted by  the  Mayor,  on  behalf  of  the  Corporation  of  New  Orleans,  by 
which  the  use  of  the  land  in  dispute  was  ceded  by  the  city  to  the 
United  States,  for  the  purpose  of  erecting  a  Mint  thereon,  on  the 
condition  that  the  right  of  the  United  States  to  the  use  thereof, 
should  end  whenever  the  property  should  cease  to  be  used  as  a 
Mint.  The  act  was  accepted  on  behalf  of  the  United  States  by 
Martin  Gordon,  who  is  described  as  a  commissioner  appointed  by 
the  United  States  to  superintend  the  building  of  a  branch  of  the 
Mint  of  the  United  States,  to  be  located  in  New  Orleans. 

The  act  of  cession  by  the  city  of  New  Orleans  was  offered  in 
evidence  on  the  trial  of  the  exception,  on  the  part  of  the  defen- 
dants. It  was  proved  by  a  witness  introduced  by  them,  that  the 
land  was  occupied  by  the  buildings  of  the  Mint ;  that  the  defen- 
dants, as  officers  of  the  government,  have  the  care  of  the  build- 
ings; and  that  the  defendants,  with  the  exception  of  one,  reside 
thereon.  The  commissions  of  the  defendants,  as  officers  of  the 
United  States,  were  introduced  in  evidence. 

There  was  a  judgment  below  sustaining  the  exception,  and  dis- 
missing  the  action,  from  which  the  plaintiffs  appealed. 

Schmidtf  for  the  appellants.    For  the  purpose  of  the  present 
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controyersy,  the  facts  alleged  bv  pluintiffs  are  taken  as  true.  It 
k  (k)nsequently  admitted ;  1st.  That  plaintiffs  are  the  legal  owners 
of  the  property  claimed  in  their  petition.  2d.  That  they  have 
been  illegally  divested  of  their  ownership ;  and  3d.  That  the 
land  claimed,  forms  a  portion  of  the  territory  of  Louisiana,  situ- 
ated within  the  jurisdiction  of  the  District  Court  of  the  First  Ju- 
dicial District. 

The  defendants  contend : 

1st.  The  United  States  own  the  land  claimed  by  plaintiffs,  by 
virtue  of  their  title  from  the  City  of  New  Orleans. 

2d.  The  United  States  are  sovereign,  and  as  such,  not  amen- 
able to  the  jurisdiction  of  the  State  Courts. 

But  the  defendants  in  the  present  suit,  cannot  rely  on  personal 
exceptions^  which  appertain  to  the  supposed  real  owners  but 
which  do  not  protect  them  individually  from  suits. 

Accordihg  to  article  43,  of  the  Code  of  Practice,  the  party  really 
ih  possession  must  be  made  defendant  in  a  petitory  actidn,  and 
be  can  only  discharge  himself  by  naming  the  real  owner,  who 
must  defend  the  suit  The  suit  will  not  ^be  dismissed  upon  de- 
fendant's naming  the  real  owner,  but  the  latter  must  be  called  ia 
to  contest  the  suit.    Kling  v.  Fisk,  4  Mart.  N.  S.  393. 

In  the  present  suit,  the  United  States  have  not  been  called  in, 
nor  have  they  voluntarily  made  themselves  parties. 

The  defendants  who  possess  no  immunities  which  exempt 
them  from  being  sued  in  the  State  Courts,  cannot  shield  them- 
selves under  the  supposed  prerogative  of  the  United  States. 

Were  they  permitted  to  do  so,  it  could  only  be  in  consequence 
of  a  decision  in  favor  of  the  United  States,  which  this  court  can 
not  pronounce  in  absence  of  the  party  whose  rights  &re  involved. 
Such  a  decision,  if  adverse  to  the  pretend^  rights  of  the 
United  States,  would  not  be  binding  on  them,  because  ihey  were 
not  parties. 

The  United  States,  supposing  them  to  be  parties,  according  to 
their  own  showing,  have  no  title  to  the  ptoperty  claimed  by 
plaintiffs. 

Their  title  is  ab  act  of  donation^  inter  ifivos^  from  the  Corpo- 
ration of  the  City  of  New  Orleans,  which  purports  to  transfer  the 
land  for  the  purpose  of  building  the  Mint  upon  it,  and  guaranties 
the  use  as  long  as  used  for  the  purpose  of  a  Mint ;  the  land  to  re- 
vert to  the  city,  when  it  is  no  longer  required  for  the  purposes  of 
the  grant. 

This  conveyance  constitutes  the  United  States  only  tisufruc- 
tuaries  of  the  land,  for  a  period  depending  on  the  occurrence  of 
a  certain  event.  The  fee  simple  is  still  in  the  Corporation,  which 
has  not  parted  with  it.  The  doctrine  contended  for  by  the  defen- 
dants in  this  case,  amounts  to  this ;  that  when  the  reputed  ounier 
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of  real  estate,  temporarily  transfers  the  use  of  such  property  to  the 
Uuited  States,  he  cannot  be  sued  for  the  ownership,  becai^  his 
tenant  is  the  United  States.  The  defendants  have,  consequently, 
no  right  to  prevent  us  from  attacking  the  Corporation  through 
them.  All  that  they  can  possibly  have  the  right  to  insist  on,  is,  that 
their  usufructuary  interest  should  not  be  interfered  with. 

I  have  hitherto  supposed,  that  the  title  of  the  Corporation  gave 
the  United  States  some  interest  in  the  land  claimed  by  plaintiffs, 
and  entitled  them  to  hold  it,  either  as  usufructuaries  or  otherwise ; 
— but  I  contend,  that  the  transfer  of  the  Corporation,  gave  the 
United  States  no  title  whatever — 

ist.  From  want  of  capacity  in  the  donor. 

2d.  From  want  of  acceptance  of  the  donee. 

I.  The  Corporation  of  New  Orleans  is  not  authorized  by  its 
charter,  to  alienate  any  portion  of  its  real  estate  by  donations  as 
in  the  present  case. 

II.  The  donation  was  not  accepted  in  due  form.  Gordon,  who 
accepted  it  on  behalf  of  the  United  States,  was  not  authorized  to 
do  so.  He  was  appointed  the  agent  of  the  United  States  for  the 
purpose  of  superintending  the  building  of  the  Mint,  and  not  to 
accept  of  donations.    Civ.  Code,  arts.  1527,  1636,  &c. 

The  United  States  have  really  no  title  whatever  to  the  land 
on  which  the  branch  Mint  is  erected ;  and  if  they  have  not,  does 
the  mere  possession,  without  title,  authorize  them  to  claim  ex- 
emption from  legal  responsibility,  not  only  for  themselves,  but  for 
the  subordinate  agents  who  hold  it  for  them,  and  who  are  in  con- 
templation of  law,  mere  trespassers  ?  The  prevailing  doctrine, 
thai  the  United  States  cannot  be  sued  without  their  own  assent, 
is  inapplicable  to  the  present  case. 

Every  sovereign  has  exclusive  jurisdiction  over  his  own  terri- 
tory. Grotius  de  J.  B.  et  P.,  b.  2,  ch.  3,  §  4,  No.  3,  vol.  2,  p.  247. 
Vattel,  vol.  I,  p.  330.  Martens,  Droit  des  Gens,  vol.  1,  p.  178. 
lb.  vol.  2,  p.  15.  Wheaton's  Law  of  Nations,  pp.  98, 118.  Story 
Oonfl.  of  Laws.  p.  361.  n.  3.  United  States  v.  Crosby j  7  Cr. 
116, 116. 

Louisiana  is  a  sovereign  State,  and  possesses,  consequently,  ex- 
clusive jurisdiction  over  her  territory;  but  the  land  claimed  by 
plaintiffs  forms  a  part  of  that  territory. 

This  reasoning  is  unanswerable ;  unless  it  be  shown,  that 
Louisiana  has  ceded  to  the  United  States  such  portion  of  her 
sovereign  attributes,  as  will  prevent  her  from  asserting  and  exer- 
cising this  right  of  jurisdiction  against  the  United  States. 

The  General  Government  is  one  of  limited  powers,  derived 
from  the  grants  of  the  States,  while  each  State  is  sovereign  in  the 
most  extensive  acceptation  of  the  term^  and  as  such,  possesses  all 
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the  attributes  of  sovereignty,  of  which  it  has  not  voluntarily  di- 
vested itself. 

The  Constitution  of  the  United  States,  art.  1,  ^  8,  No.  16,  de- 
clares, that  the  United  States  have  exclusive  jurisdiction  over 
lands  bought  within  the  States,  with  the  consent  of  their  legisla- 
tures, for  the  purposes  of  forts,  dockyards,  arsenals,  &c.  This  is 
the  only  constitutional  provision  in  relation  to  the  subject,  and  if 
it  can  be  shown,  that  the  lands  claimed  by  the  plaintiffs  have 
been  acquired  by  the  United  States,  for  the  purposes  mentioned 
in  the  preceding  provision,  and  that  the  Legislature  of  the  State 
has  given  its  assent  to  the  acquisition,  there  would  perhaps  be 
some  pretext  for  the  pretensions  of  the  defendants,  though,  even 
in  such  a  case,  it  would  not  be  tenable. 

In  the  United  States  v.  Bevans,  3  Wheat.  336,  the  Supreme 
Court  of  the  United  States  declare,  that  the  jurisdiction  of  a  State 
is  co-extensive  with  its  territory,  co-extensive  with  its  legislative 
power,  and  that,  without  the  consent  of  the  Legislature  where  the 
land  is  situated,  the  United  States  have  no  jurisdiction  over  it 
This  doctrine  is  re-asserted  in  77*6  People  r.  Crodfrey^  17  Johns. 
R.  232.    The  jurisdiction,  therefore,  appertains  to  the  State. 

But,  say  our  opponents,  admitting  your  doctrine  to  be  tnie, 
how  is  the  jurisdiction  to  be  exercised,  since  no  suit  can  be  brought 
against  the  United  States  1 

The  answer  is  simple.  The  United  States,  whenever  its 
rights  come  in  conflict  with  the  acknowledged  prerogatives  of 
the  State  within  its  own  territory,  must  be  regarded  as  a,  foreign 
sovereign,  who,  according  to  the  authority  already  cited  from 
Martens'  Law  of  Nations,  is  subject  to  the  jurisdiction  of  the  sov- 
ereign, within  whose  territory  it  owns  property,  as  to  such  pro- 
perty. 

It  is  true,  that  Chancellor  Kent  asserts  in  his  Commentaries, 
*'  that  the  United  States  cannot  be  sued  f  but  that  learned  jurist 
gives  us  at  the  same  time  the  authority  on  which  he  relies  to  es- 
tablish his  assertion,  and  it  is  to  that  authority  we  must  look,  in 
order  to  ascertain  the  extent  of  its  obligatory  force.  It  rests  en- 
tirely on  an  obiter  dictum  of  Chief  Justice  Marshall  in  the  case  of 
Cohens  v.  The  State  of  Virginia,  (6  Wheat.  264  p  which  dic- 
tum, though  entirely  unnecessary  to  the  decision  of  the  cause,  is 
pressed  much  beyond  its  reasonable  and  obvious  import,  and  then 
relied  on  as  conclusive  authority.  This  dictum  is  no  authority. 
See  Chief  Justice  Marshall's  commentary  in  the  above  case.  But, 
giving  it  all  the  weight  which  can  be  claimed,  it  will  be  found  that 
it  asserts  only,  that  the  United  States  cannot  be  sued  in  their 
own  courts,  and  consequently  does  not  affect  the  present  ques- 
tion. 
The  language  of  the  Chief  Justice  is :  "  The  universally  re- 
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ceived  opinion  is,  that  no  suit  can  be  commenced  and  prosecuted 
against  the  United  States ;  tliat  the  judiciary  act  does  not  author- 
ize such  suits."  This  language,  one  would  suppose,  was  suffi- 
ciently guarded,  since  the  Judge  does  not  even  intimate  his  own 
opinion,  and  qualifies  the  prevailing  opinion  by  reference  to  the 
judiciary  act,  which  applies  exclusively  to  the  tribunals  of  the 
United  States.  All  that  the  Chief  Justice  meant  to  say,  was,  that 
under  the  acts  of  Congress,  as  they  stand,  the  United  States  can> 
not  be  made  defendants  in  their  own  courts.  That  Congress  has 
the  power  to  authorize  suits  against  the  United  States,  does  not 
admit  of  doubt,  since  the  power  has  been  repeatedly  exercised. 
The  immunity  of  the  United  States  from  suits,  therefore,  if  it  ex- 
ists at  all,  cannot  arise  from  any  inherent  prerogative  in  sover- 
eigns, but  simply  from  the  omission  of  the  Legislature  to  prescribe 
the  manner  in  which  suits  of  this  nature  are  to  be  prosecuted. 

All  that  can  reasonably  be  inferred  from  this  dictum^  as  well 
as  from  that  of  Justice  Thompson  in  TAe  United  iSiates  v.  Ring- 
gold^ (8  Pet.  150,)  and  of  Justice  Wayne  in  7%c  United  States 
V.  The  Bank  of  The  Metropolis^  15  Pet.  392,  which  maintain  the 
same  opinion,  arguendo^  and  by  way  of  illustration,  is,  therefore, 
that  the  United  States  courts  are  not  authorized  by  law  to  enter- 
tain suits  against  the  United  States. 

To  suppose  that  these  obiter  dicta  were  intended  to  im- 
pair or  annul  ^the  decisions  of  the  '*  oracles  of  universal  law," 
which  all  courts  are  bound  to  respect,  as  well  as  the  authoritative 
adjudications  of  the  same  tribunal  already  quoted,  would  be  absurd. 
Let  us,  however,  suppose  for  a  moment,  that  the  defendants'  posi- 
tion, that  the  United  States  cannot  be  sued,  is  true ;  would  this 
better  their  position,  or  authorize  the  dismissal  of  this  suit  ?  Cer- 
tainly not. 

In  the  case  of  Osborn  v.  The  Bank  of  the  United  States,  9 
Wheat.  738,  the  Supreme  Court  determined,  that  where  the  prin- 
cipal is  above  the  law,  the  agent  must,  from  the  necessity  oi  the 
case,  and  to  prevent  a  failure  of  justice,  be  made  a  party. 

Chief  Justice  Marshall,  who  delivered  the  opinion  of  the  court 
in  that  case,  says :  "  But  if  the  person  who  is  the  real  principal, 
the  person  who  is  the  true  source  of  the  mischief,  by  whose  power 
and  for  whose  advantage  it  is  done,  be  himself  above  the  law,  be 
exempt  from  all  judicial  process,  it  would  be  subversive  of  the 
best  established  principles  to  say,  that  the  law  could  not  afford 
the  same  remedies  against  the  agent  employed  in  doing  the  wrong, 
which  they  would  word  against  him,  could  his  principal  be  joined 
in  the  suit"  And  again :  "  7%e  universally  received  construction 
in  this  case  is,  that  jurisdiction  is  neither  given  nor  ousted  by 
the  parties  concerned  in  interest^  but  by  the  relative  situation 
of  the  parties  named  on  the  recarcLP    If,  therefore,  the  United 
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States  cannot  be  sued,  this  fact  would  be  sufficient  of  itself  to  pre- 
vent the  court  from  dismissing  the  suit,  and  induce  it  to  retain 
its  jurisdiction. 

Nay,  the  Supreme  Court  of  the  United  States  have  admitted, 
that  the  jurisdiction  of  the  State  over  the  real  property  within  its 
territorial  limits,  gives  it  the  power  to  tax  such  property,  even 
though  it  belong  to  the  United  States.  McCuUock  v.  The  State 
of  Maryland^  4  Wheat.  316.  And  if  it  has  this  authority,  it  can 
only  be  because  it  is  a  portion  of  the  sovereisrn  attributes  of  the 
Stale.  The  power  to  tax,  implies  the  right  of  enforcing  the  pay- 
ment of  the  tax.  and  if  a  suit  should  become  necessary  for  that 
pnrpose,  the  United  Stales  could  not  prevent  the  State  courts  from 
taking  cognizance  of  the  same,  on  the  pretext  that  they  cannot  be 
sued.  If  this  be  so,  what  valid  reason  can  be  assigned  to  prevent 
the  State  courts  in  this  case,  where  the  title  to  the  land  is  in  dis- 
pute, from  maintaining  their  jurisdiction  ? 

What  is  the  situation  of  the  State  and  the  United  States,  as  to 
the  land  in  dispute? 

It  is  within  the  territorial  limits  of  the  State,  and  you  may  con- 
sider the  United  States  either  as  usufructuaries,  or  owners  of  the 
land.  The  United  States,  a  sovereign,  possesses  then,  within  the 
territorial  limits  of  Louisiana,  another  sovereign,  certain  lands  ; 
and  the  question  is,  can  the  former  claim  exemption  from  the 
territorial  jurisdiction  of  the  latter  ? 

To  this  question,  a  negative  answer  must  necessarily  be  given, 
unless  it  can  be  shown,  that  the  State  has  consented  to  exempt 
the  United  States  from  this  jurisdiction.  But  of  this  there  is  no 
proof ;  the  jurisdiction,  therefore,  remains  unquestionable. 

History  lumishes  innumerable  examples  of  the  fact,  that  one 
sovereign,  though  paramount  and  absolute  within  his  own  do- 
minions, might  be,  as  to  lands  held  within  another  sovereignty,  the 
mere  vassal  of  such  sovereign,  and  subject  to  his  jurisdiction. 
Vide  Ward's  Inquiry  into  the  Foundation  and  History  of  the 
Law  of  Nations,  vol.  1,  p.  220,  e/  seq. 

That  a  sovereign  does,  on  some  occasions,  divest  himself  of 
the  attributes  of  sovereignty,  and  thus  renders  himself  liable  to  be 
treated  as  an  ordinary  individual,  see  Bank  of  the  United  States  v. 
The  Planters  Bank  of  Georgia,  9  Wheat.  904. 

So,  in  the  present  case,  the  State  of  Louisiana  having  exclusive 
jurisdiction  over  the  land,  she  cannot  allow  the  United  States 
any  exemptions,  without  impairing  her  own  rights. 

Besides,  the  court  will  perceiveby  the  decision  of  the  Pea  Patch 
case,  that  the  possession  of  the  United  States  forms  really  no  ob- 
stacle to  the  trying  of  the  title. 

Downs,  Attorney  of  the  United  States  for  the  District  of  Loui- 
siana, contra.    The  property  claimed  belongs  to  the  United 
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States,  and  they  are  in  possession  of  it  in  the  only  way  they  can 
possess  anything-,  by  their  officers.  Civ.  Code,  arts.  3389,  3396, 
3401,  3403.     Ellis  v.  Provost  et  al  13  La.  232. 

But  it  is  contended  that,  the  United  States  are  not  in  possession 
as  owners,  but  as  usufructuaries.  If  this  were  the  fact,  it  could 
not  avail  the  plaintiffs  on  the  exception  now  pending,  in  which 
the  title  is  not  involved,  but  only  the  suability  of  the  United 
States.  But  it  is  not  a  fact  that  the  United  Stat»:'S  possess  the 
usufruct  and  nothing  else.  They  hold  under  a  full  conveyance 
with  a  resolutory  or  dissolving  condition.  Civ.  Code,  arts.  526, 
603,  2544,  2413,  2040,  2016. 

Can  the  United  States,  then,  be  sued  in  any  court?  See 
Const,  of  the  United  States,  art.  3,  sec.  2.  3  Story's  Coram.  Const. 
638  to  642.  1  Kent,  295,  297  in  note.  Sergeant's  Const.  Law, 
109.  Chisholm  v.  State  of  Georgia,  2  Dallas,  427  to  440, 
442,  446,  460,  476,  478.  Hollinsworth  v.  Virginia,  1798,  1 
Cond.  R.  169.  3  Dallas,  338.  1  Tucker's  Black,  part  11,  242. 
lb.  part  1,  362.  2  Cond.  R.  442,  320,  277.  Acts  of  Congress, 
1844,  p.  63.  3  Story's  Laws  United  States,  1959,  acts  of  1824. 
7  Mart.  632.  2  La.  203.  3  Rob.  373.  3  Hall's  Law  Journal, 
129. 

If  the  United  States  cannot  be  sued  in  their  own  courts,  a/or- 
tiari,  they  cannot  be  sued  in  the  State  courts.  See  authorities 
above  cited  and  also  Federalist,  Nos.  13,  33,  39,  80.  Madison 
Papers.     Elliot's  Debates. 

The  case  of  WUcox  v.  Jackson,  13  Peters,  498,  is  not  at  all  in 
conflict  with  these  authorities.  No  objection  was  made  to  the 
jurisdiction ;  it  was  an  agreed  case,  submitted  to  the  court  by 
the  officer  Wilcox,  and  the  government,  voluntarily,  in  order  to 
have  the  decision  on  the  merits.  In  that  case  it  is  said,  p.  607 : 
*'  It  is  agreed,  that  if  the  court  should  be  of  opinion  upon  the 
hearing  of  the  cause,  that  the  law  of  the  case  is  with  the  plaintiff, 
(defendant  in  error)  a  judgment  shall  be  rendered,  that  he  re- 
cover his  term  aforesaid,  and  that  he  have  his  writ  of  possession, 
ice.,  and  that  judgment  be  rendered  against  the  defendant^  and 
in  favor  of  the  plaintiff,  for  the  use  of  the  said  lessor  for  the  amount 
of  the  rents  and  profits  jn  the  said  plaintiff's  declaration,  mentioned 
together  with  his  costs." 

The  celebrated  case  of  the  Pea  Patch  is  still  less  in  point.  That 
was  an  action  of  ejectment  brought  in  the  Circuit  Court  of  the 
United  States  for  the  New  Jersey  District,  returnable  at  the  Octo- 
ber term,  1833,  by  Henry  Gale  v.  Henry  Beating  and  others. 
See  Senate  Documents,  vol.  3,  for  1837, 1838,  No.  140,  p.  25.  See 
charge  of  the  court,  p.  38.  Nothing  shows  that  any  exception 
was  taken  to  the  jurisdiction  of  the  court.  On  the  25th  May, 
Vol.  XII.  63 
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1840,  the  President  submitted  the  correspondence  on  the  subject 
of  the  Pea  Patch  tot  he  Senate.  See  Senate  Documents  1839-40, 
vol.  7,  No.  601.  See  pp.  2,  8,  9,  for  the  opinion  of  the  Solicitor 
of  the  Treasury,  as  to  the  necessity  of  some  act  of  Congress  to 
bind  the  United  States  to  abide  the  event  of  the  trial.  It  will 
also  be  seen  from  this  correspondence,  that  a  judgment  was  ob- 
tained by  the  United  States  in  the  Circuit  Court  of  Delaware, 
subsequently  to  the  ejectment  case  in  New  Jersey,  for  the  Pea 
Patch  ;  and  that  instructions  were  given,  in  the  event  of  any  in- 
terference by  the  heirs  of  Gale,  that  the  District  Attorney  should 
obtain  a  writ  of  habere  facias  possessionetn.  On  the  7th  June, 
1842,  (Executive  Documents  for  1841-42,  vol.  5,  No.  241,)  the 
Secretary  of  War  submitted  a  contract  between  the  heirs  of  Gale 
and  himself,  to  Congress,  the  object  of  which  was  to  quiet  the 
title  of  the  United  States.  The  Appropriation  Act  of  1844,  ap- 
propriates $20,000  for  the  repairs  of  Fort  Delaware,  «r<wtrferf  the 
title  to  the  Pea  Patch  shall  be  decided  to  be  in  the  United  States : 
so,  that  the  judgment  rendered  many  years  since,  when  no  objec- 
tion was  taken  to  suing  the  oflScer  of  the  United  States,  was  con- 
sidered null  and  void,  and  an  agreement  was  made  to  refer  it  to 
arbitration  ;  and  as  far  as  we  can  ascertain,  in  1844,  it  was  not 
settled,  and,  perhaps,  is  not  so  yet.  This  certainly  could  not 
have  been  the  case,  if  the  judgment  against  Henry  Bealing  had 
been  binding  on  the  United  Slates,  or  had  been  valid. 

The  case  of  Stokes  et  al.  v.  TTie  Post  Master  GeneraU  was 
an  application  by  the  plaintiffs  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia.  The  plaintiffs  applied  to 
Congress  for  relief  against  the  Post  Master  General,  who  had 
struck  from  the  account  of  the  plaintiffs  certain  credits  which  had 
been  allowed  by  his  predecessor.  An  act  was  passed,  directing 
the  Post  Master  General  to  pass  to  the  credit  of  plaintiffs,  such 
sums  as  the  Solicitor  of  the  Treasury  should  determine  they 
were  entitled  to.  The  Solicitor  informed  the  Post  Master  Gen. 
oral,  that  certain  claims  of  the  plaintiffs  were  well  founded,  but  the 
Post  Master  General  refused  to  allow  the  credits.  Application 
was  again  made  by  the  plaintiffs  to  Congress,  and  the  Senate 
determined,  that  no  farther  legislation  on  the  subject  was  neces- 
sary. Whereupon  the  plaintiffs  applied  to  the  Circuit  Court  for  a 
mandamus  to  compel  the  Post  Master  General  to  credit  them  with 
the  sums  decided  by  the  Solicitor  to  be  due  to  them.  The  man 
dumus  was  granted,  and  the  Post  Master  General  appealed.  The 
Supreme  Court  affirmed  the  judgment  of  the  Circuit  Court. 
They  say:  "  We  do  not  think  the  proceeding  in  this  case  inter- 
feres, in  any  respect  whatever,  wiih  ihe  rights  and  duties  of  the 
Executive ;  or  that  it  involves  a  conflict  of  powers  between  the 
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executive  and  judicial  departments  of  the  government.  The 
mandamus  does  not  seek  to  direct  or  control  the  Post  Master  Gen- 
eral in  the  discharge  of  his  official  duties,  partaking  in  any  re- 
spect of  an  executive  character  ;  but  to  enforce  the  performance 
of  a  mere  ministerial  act,  which  neither  he  nor  the  President  had 
any  authority  to  deny  or  control.  The  right  of  the  plaintiff  to  the 
full  amount  of  the  credit,  according  to  the  report  of  the  Solicitor 
of  the  Treasury,  havinsf  been  ascertained  and  fixed  by  law,  the 
enforcement  of  that  right  falls  properly  within  the  judicial  cogni- 
zance." 

But  if  this  suit  had  been  brought  against  the  Post  Master  Gen- 
eral, without  the  action  of  Congress  for  a  liquidation  of  his  ac- 
counts, the  case  would  have  been  different,  and  the  court  would 
have  had  no  jurisdiction. 

Moise,  on  the  same  side.  Art.  43  of  the  Code  of  Practice  re- 
quires, that  the  petitory  action  should  be  brought  against  the 
party  in  possession,  and  if  such  party  be  a  lessee,  he  shall  name  his 
lessor,  and  be  dismissed  from  the  suit ;  the  defendants  are  lessees. 
The  occupancy  of  the  buildings  is  allowed  as  part  consideration 
for  their  official  services.  They  have  named  their  lessors,  and 
ought  to  be  dismissed.  The  cases  of  Klinff  v.  Fisk,  4  Mart.  N. 
S.  391,  and  Bayaujohn^s  Heirs  v.  Criswell,  cited  by  plaintiff's 
counsel,  were  under  the  old  Code.  See  Code  of  1808,  p.  275, 
art.  25.  So,  in  the  case  of  Plummer  v.  Schlatre^  4  Rob.  29,  the 
court  held,  that  art.  43  of  the  Code  of  Practice  did  not  apply,  be- 
cause the  lessor  lived  out  of  the  State.  Do  the  United  Slates  re- 
side out  of  the  State  ? 

That  **  a  sovereign,  as  such,  has  no  immunity  from  suit  as  to 
lands  within  the  territory  of  another,  and  a  foreign  sovereign," 
is  not  disputed.  For  the  purposes  of  this  argument  that  position 
is  conceded.  But  the  true  issue  here  is  :  is  the  sovereignty  of 
the  United  States  a  foreign  sovereignty  as  to  Louisiana  ?  If  not, 
then  tlie  United  States  can  no  more  be  brought  to  the  bar  of  our 
State  tribunals,  than  can  the  State  of  Louisiana. 

This  exception  has  been  argued  as  though  it  were  a  question 
of  conflict  of  jurisdiction  between  the  State  and  federal  tribunals. 
And  it  has  b^n  urged  that,  inasmuch  as  the  jurisdiction  of  Lou- 
siana  is  co-extensive  with  her  territory,  except  in  places  ceded^ 
and  as  this  land  has  not  been  ceded,  she  has  jurisdiction  over  it. 
Nobody  doubts  this.  If  a  crime  be  committed  on  the  land  in 
controversy,  the  offender  will  have  justice  meted  out  to  him  by 
the  State  courts.  But  the  real  matter  in  hand  is  not  as  to  tho 
jurisdiction  of  the  State  court  over  the  subject  matter^  or  over 
the  place,  but  as  to  its  juri9diction  over  the  party.  Can  the 
United  States  be  made  a  party  defendant  in  the  courts  of  Louisi- 
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ana,  whether  the  suit  imrolves  personal  property,  real  property, 
or  any  thing  else  ? 

Wtlcox  V.  JacksaUj  13  Peters,  499,  was  an  agreed  case.  But 
it  is  said,  that  no  agreement  of  parties  can  give  jurisdiction. 
Certainly  not,  if  the  court  has  no  jurisdiction  by  reason  of  the 
subject  matter  of  the  controversy.  But  where  the  limitation  of 
the  jurisdiction  dependsr  on  something  personal  to  the  parties^ 
an  appearance  and  answer  will  give  jurisdiction.  Dupuy  v. 
Griffon's  Ex^rs.  1  Mart.  N.  S.  200.  Flower  v.  Hagan  et  al. 
2  La.  224. 

The  cases  and  authorities  relied  on  as  illustrative  of  the  po- 
sitions taken  are :  1  Blackstone,  243.  Schooner  Exchange,  2 
Cond.  Rep.  439.  Orleans  Navigation  Co.  v.  Schooner  Amelia, 
7  Marl.  633.  Cohens  v.  Virginia,  6  Wheaton,  264.  United 
States  V.  Ringold,  8  Peters,  163.  United  States  v.  Barney,  3 
Hall's  Am.  Law  Journ.  139.  Chisholm  v.  Stafe  of  Georgia,  2 
Dall.  414  ;  and  the  opinions  of  Gushing,  p.  469 ;  of  Jay,  Chief 
Justice,  p.  478 ;  and  argument  of  Randolph,  Attorney  General, 
p.  425.  1  Kent,  297,  note.  Sergeant's  Const.  Law.  109.  3  Story's 
Commentaries  on  the  (.'oust.  538.  McCluny  v.  SilUman^  6 
Wheaton,  298. 

Bollard,  J.  The  plaintiffs,  who  represent  themselves  to  be 
the  heirs  of  Claude  Joseph  Dubreuil  Yillars,  assert  title  to  a  lot 
of  ground  in  the  city  of  New  Orleans,  on  which  the  branch  Mint 
of  the  United  States  is  built ;  and  this  action  is  brought  against 
several  persons  in  the  actual  occupancy  of  the  property,  who 
excepted  to  the  petition,  making  them  parties,  on  the  grounds : 
1st.  That  it  appears  from  the  petition  that  the  United  States  are 
in  possession  of  the  square  of  ground  for  which  the  suit  is  brought, 
and  that  the  respondents  cannot  be  called  on  to  defend  the  said 
suit.  2d.  That,  in  point  of  fact,  the  square  of  ground  is  wholly 
employed  and  in  possession  of  the  United  States,  for  the  purposes 
of  a  branch  Mint,  and  all  the  buildings  erected  thereon  were  built, 
and  have  been  ever  since  possessed  by  the  United  States,  for  that 
purpose,  and  its  necessary  appendages.  That  they  have  thus 
possessed  since  1835,  in  virtue  of  a  cession  made  to  them  by  the 
Corporation  of  New  Orleans.  That  the  respondents  are  officers 
of  the  Mint,  and  are  not  in  possession  thereof,  and  are  without 
authority  to  take  possession  of  said  square,  or  to  represent  the 
United  States,  in  defending  this  suit.  3d.  That  the  plaintiffs, 
well  knowing  the  illegality  of  an  action  instituted  directly  against 
the  United  Slates,  have  brought  this  action  against  the  respon- 
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dents  in  order  to  effect  indirectly,  what  would  be  illegal,  if  di- 
rectly done.    On  these  grounds  they  pray  to  be  dismissed. 

The  defendants  exhibited  their  commissions  as  officers  of  Ihe 
branch  Mint  of  the  United  States,  and  a  copy  of  the  contract  be- 
tween the  city  and  the  Government,  relating  to  the  use  of  the 
lot  for  that  purpose.  The  exceptions  are  signed  by  the  District 
Attorney  of  the  United  States. 

The  District  Court  being  of  opinion,  that,  under  art.  43  of  the 
Code  of  Practice,  such  an  action  must  be  brought  against  the 
person  actually  in  possession^  although  he  be  the  farmer  or  lessee, 
and  that  the  defendants  hairing  disclaimed  title,  and  sh^wn  that 
the  possession  is  in  the  government,  which  cannot  be  sued,  and 
that  those  officers  do  not  come  within  the  provisions  of  the  43d 
article,  sustained  the  plea,  and  the  plaintiffs  appealed. 

The  question  which  the  case  presents  may  be  regarded  in  a 
two-fold  light :  First,  as  it  relates  to  the  technical  objection  aris- 
ing out  of  the  43d  article  of  the  Code  of  Practice  relating  to  the 
petitory  action  ;  and  secondly,  as  to  the  objection  that  the  United 
States  are  substantially  parties  in  interest,  and  are  not  amenable 
to  the  jurisdiction  of  the  State  courts  as  parties  defendant. 

I.  The  article  of  the  Code  relied  on,  requires  the  petitory  ac- 
tion to  be  brought  against  the  person  who  is  in  the  actual  pos- 
session of  the  immoveable,  even  if  the  person  having  the  pos- 
session, be  only  the  farmer  or  lessee.  Much  stress  has  been  laid 
upon  the  word  possession,  as  if  the  person  sued  must  have  a  right 
of  possession  in  himself;  and  yet  a  farmer  or  lessee,  who  may 
be  sued  in  the  first  instance,  has  only  the  occupancy,  and  his 
possession  is  that  of  the  owner.  This  construction  is  fortified 
by  the  consideration  that  in  the  French  text  the  word  detenteur, 
which  is  equivalent  to  occupant,  is  used.  Hence  the  same  arti- 
cle requires,  that  when  the  farmer  or  lessTee  thus  sued,  declares 
the  name  and  residence  of  liis  lessor,  he  shall  be  made  a  party, 
if  he  reside  in  ihe  State  or  be  represented  therein  ;  and  we  held 
in  Plummer  v.  Schlatre,  (4  Rob.  29,)  that  this  expression  implies 
that,  if  such  lessor  reside  out  of  the  State  and  be  not  represented 
therein,  the  lessee  shall  take  upon  himself  to  defend  the  suit  in 
the  absence  of  the  owner  of  the  property.  According  to  these 
principles,  if  the  exception  in  the  present  case  had  disclosed  the 
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fact  that  the  defendants  held  under  a  foreign  corporation,  not  re- 
presented in  the  State,  we  should  be  of  opinion  that  they  had  the 
faculty  standi  injudicio,  in  relation  to  the  title. 

The  question,  whether  the  action  of  revendication  could  he 
brought  against  one  who  possessed  in  the  name  of  another,  ap- 
pears to  have  been  controverted  among  the  Roman  jurists.  The 
Proculians  maintained  the  negative,  but  Ulpian  holds  the  opinion, 
that  it  may  be  maintained  against  those  who  are  in  possession,  in 
whatever  manner,  or  by  whatever  titles  they  possess.  *^Puto  autem 
ab  omnibus  qui  ienent  et  habent  restituendi  facuUatefn  peti 
posset'  L.  9,  S,  De  loci  vend.  Accordirjg  to  Pothier,  the  French 
law  allowed  the  action  to  be  brought  against  any  occupant,  but  if 
he  declares  he  possesses  as  tenant,  or  lessee  of  another,  the  person 
under  whom  he  holds  ought  to  be  cited,  for  says  he  :  "the  ques- 
tion of  title  to  the  thing  sued  for,  cannot  be  discussed  nor  decided 
with  the  farmer  or  tenant,  who  does  not  pretend  to  the  ownership : 
it  can  only  be  so  with  him  who  possesses  the  estate  by  his  tenant, 
who  in  quality  of  possessor  is  its  presumed  owner  until  the 
plaintiff  in  the  action  of  revendication  establishes  his  right." 
Droit  de  Domaine  de  Propriete,  No.  298,  (vol.  8,  Paris  e\  1827.) 

The  Code  of  Practice  has  adopted  a  middle  course,  and  re- 
quires the  farmer  or  tenant  to  be  dismissed,  and  the  owner  for 
whom  he  possesses  to  be  made  a  parly,  when  he  resides  in  the 
Stale,  or  is  duly  represented. 

II.  This  leads  us  to  inquire  secondly,  whether  the  action  can 
be  proceeded  in,  when  the  parties  in  possession  disclose,  as  the 
owner  under  whom  they  hold,  the  United  States,  who  cannot  be 
sued,  but  who  are  evidently  parties  in  interest. 

It  is  quite  clear,  that  the  United  States  cannot  be  sued  in  any 
court  as  a  party  defendant  on  the  record  ;  but  it  appears  settled 
that  in  the  other  States,  actions  may  be  brought  and  maintained 
against  public  officers,  when  the  government  alone  is  a  party  in 
interest ;  and  this  is  particularly  the  case  in  actions  of  ejectment. 
In  the  opinion  of  the  Supreme  Court  of  the  United  States  in  the 
case  of  Wilcos  v.  Jackson,  to  which  we  shall  have  occasion  to 
recur  again  for  a  different  purpose,  it  is  said  by  Mr.  Justice  Bar- 
bour :  **  This  then  being  the  case,  and  this  suit  having  been  in 
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effect  against  the  United  Slates,  to  hold  that  the  party  could  re- 
cover (M  to  them,  would  be  to  hold  that  a  party  having  an  incho- 
ate and  imperfect  title,  could  recover  against  one  in  whom  resided 
the  perfect  title." 

Thus  the  decision  of  that  case,  which  was  an  ejectment  against 
an  officer  of  the  army  holding  under  the  the  United  States,  turned 
upon  this  distinction  ;  that,  although  by  the  law  of  Illinois  a  cer- 
tificate of  purchase  and  a  patent  certificate,  without  a  patent,  (in- 
choate titles,)  were  sufficient  to  maintain  an  action  of  ejectment 
in  relation  to  lands  severed  from  the  domain,  and  in  ordinary 
cases,  yet  when  the  action  is  against  one  holding  under  the  United 
States,  and  the  government  is  substantially  a  party  in  interest, 
a  recovery  could  not  be  had  without  a  patent ;  and  the  plaintifis 
failed  because  no  patent  had  ever  issued,  and  the  legal  title  was 
ill  the  United  States.  In  that  case  the  judgment  in  the  State 
court  was  for  the  plaintitis,  and  the  United  States,  regarding  their 
officer  as  a  mere  nominal  party,  prosecuted  the  writ  of  error  them- 
selves. No  question  was  made  as  to  the  form  of  the  action.  The 
court  held  that  ^*  whenever  the  question  in  any  court.  State  or 
Federal,  is,  whether  a  title  to  land  which  had  been  once  the  pro- 
perty of  the  United  States  has  p)a$sed,  that  question  must  be  solved 
by  the  laws  of  the  United  States ;  but  that  whenever,  according 
to  those  laws,  the  title  shall  have  passed,  then  that  property,  like 
all  other  property  in  the  State  is  subject  to  State  legislation  ;  so 
far  as  that  legislation  is  consistent  with  the  admission  that  the 
title  passed  and  vested  according  to  the  laws  of  the  United  States." 
13  Peters,  498. 

The  rule  which  governs  actions  of  ejectment  at  common  law 
appears  to  be,  that  after  service  of  the  ejectment,  which  is  upon 
the  tenant  in  possession,  the  defendant  should,  in  case  he  means 
to  defend  the  title,  appear  and  confess  lease,  entry  and  ouster, 
which  brings  the  title  only  into  issue.  Whene  the  tenant  has  not 
given  notice  to  his  landlord,  which  he  is  bound  to  do  in  England 
under  severe  penalties,  and  there  is  judgment  against  the  casual 
ejector,  the  court  will  set  aside  the  judgment  on  the  landlord's 
entering  into  the  usual  rule  to  try  the  title ;  or  the  landlord  may 
bring  a  writ  of  error,  which  will  be  a  supersedeas  of  the  pro- 
ceedings.   Espinasse's  Nisi  Prius,  443. 
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That  the  jurisdiction  of  a  State  is  co-extensive  with  its  territory 
and  its  legislation,  except  where  it  has  consented  to  part  with 
any  portion  of  it  under  the  constitution  of  the  United  States,  is 
a  proposition  which  cannot  be  combated.  It  applies  to  every 
portion  of  its  soil,  which  has  been  severed  from  the  public  do- 
main. 17  Johnson,  233.  Sergeants*  Constitutional  Law,  266. 
13  Peters,  loco  citato.    2  Mason,  60. 

In  the  case  of  an  illegal  taking  of  property  by  an  officer  acting  un- 
der the  authority  of  the  United  States,  and  tor  the  use  and  benefit 
of  the  government,  we  do  not  doubt  but  that  an  action  would  lie 
against  the  officer,  or  agent,  of  the  United  States,  although  the 
party  in  interest  would  be  the  United  States.  In  such  cases,  ju- 
risdiction is  neither  given  nor  ousted  by  the  parties  concerned  in 
interest,  but  by  the  relative  situation  of  the  parties  named  on  the 
record.  "  If,"  says  the  court  in  Osborn  v.  The  Bank  of  the  United 
States^  "  the  person  who  is  the  real  principal,  the  person  who  is 
the  real  source  of  the  mischief,  by  whose  power  and  for  whose 
advantage  it  is  done,  be  himself  above  the  law,  be  exempt 
from  all  judicial  process,  it  would  be  subversive  of  the  best 
established  principles  to  say,  that  the  law  could  not  affi)rd  the 
same  remedies  against  the  agents  employed  in  doing  the  wrong 
which  they  would  afford  against  him,  could  his  principal  be  joined 
in  the  suit."  9  Wheaton,  738.  In  the  case  of  Stokes  et  al.  v.  The 
Post  Master  General^  that  officer  had  no  personal  interest  in  the 
matter,  and  the  amount  to  be  allowed  was  to  be  paid  out  of  the 
treasury  of  the  United  States. 

Upon  the  whole  we  conclude,  that,  if,  when  the  party  in  pos- 
session, who  is  sued  in  such  an  action  points  out  the  owner  un- 
der whom  he  holds,  he  is  bound  to  defend  the  action,  if  such 
owner  does  not  live  in  the  State,  and  is  not  represented  in  it ;  still 
more  should  he  so,  when  such  proprietor,  lessor  or  princi)ial  is 
the  United  States,  against  whom  no  direct  action  can  be  brought. 
If  it  were  not  so,  the  clearest  right  might  be  defeated,  and  the 
party  suing  be  without  remedy.  The  court,  therefore,  in  our 
opinion  erred  in  sustaining  the  exceptions. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  it  is  further  ordered,  that  the  ex- 
ceptions be  overruled,  and  the  case  remanded  for  further  proceed- 
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ings  according  to  law,  and  that  the  defeudauts  pay  the  costs  of 
the  appeal.* 


*  Downs,  for  a  re-hearing.  The  judgment  of  this  court  concedes,  that  if  the 
possessor,  or  occupant  of  land  be  sued  in  a  petitory  action,  he  shall  be  discharged 
from  the  suit,  if  he  name  the  party  under  whom  he  holds,  provided  such  party  re- 
sides, or  is  represented  in  the  State.  The  defendants  say  they  occupy,  or  possess 
the  land  merely  as  officers  of  the  United  States,  and  it  is  submitted  that  the  United 
States  are  fully  represented  in  the  State  of  Louisiana.  The  35th  section  of  the  act 
of  178.9  (Story's  Laws,  p.  67,  chap.  20,)  requires  the  District  Attorney  to  **  prose- 
cute all  civil  actions  in  which  the  United  States  are  concerned."  This  act  does 
not  restrict  the  District  Attorney  to  cases  in  which  the  United  States  are  plaintiiSb, 
bat  extends  his  duty  to  "  all  civil  actions  in  which  the  United  States  are  concern^ 
ed"  It  is  true,  the  act  uses  the  word  "  prosecute,''  yet  the  uniform  construction, 
and  invariable  practice  have  been,  to  require  the  District  Attorneys  to  appear  in  all 
suits  in  which  the  United  States  are  interested.  They  intervene  in  every  case  in 
which  the  United  States  have  an  interest,  and  their  acts  are  ever  regarded  as  obliga- 
tory  upon  the  government  They  are  always  cited  by  the  special  orders  of  the 
courts  if  the  rights  of  the  United  States  seem  to  be  involved  in  the  matter  in  con- 
troversy, and  admissions  made  by  them  during  the  trial  of  a  cause,  are  considered 
binding  upon  the  United  States.  Besides,  the  act  of  29th  of  May,  1830,  sect.  7. 
(Story's  Laws,  vol.  4.  p.  2207,)  requires  the  Solicitor  of  the  Treasury  to  instruct  the 
District  Attorneys  "  in  all  matters  and  proeeedinga  appertaining  to  suits  in  which 
the  United  States  are  a  party itUerested"  It  is,  therefore, submitted,  that  the  Dis- 
trict Attorney  for  the  District  of  Louisiana  is  authorized  by  law  to  represent  the 
United  States  in  all  judicial  proceedings  in  the  State  of  Louisiana,  and  that  the 
defendants  should  be  dismissed  from  this  suit. 

But  have  the  United  States  a  residence  7  and  if  they  have,  is  it  iti  the  State,  or 
out  of  the  State  ?  The  United  States  are  sovereign.  If  in  popular  governments, 
where  the  sovereignty  is  in  the  people,  any  residence  can  be  predicated  of  the 
sovereign,  it  mast  be  co-extensive  with  the  territory  over  which  the  poweiB  of 
sovereignty  are  exercised.  It  follows,  that  the  United  States  reside  as  much  in 
Louisiana  as  they  do  any  where  else.  Therefore,  as  the  United  States  reside  in 
Louisiana,  defendants  should  be  discharged. 

Although  the  argaments  based  on  the  43d  art.  of  the  Code  of  Practice  are  regarded 
as  technical,  they  are  not,  ou  that  account,  less  worthy  the  attention  of  the  court. 
Technical  rules  are  intended  for  the  simplification  of  judicial  proceedings,  and  to 
!  promote  the  proper  administration  o[  the  laws.     The  rule  that  dismisses  the  lessee, 

I  or  occupant,  from  the  petitory  action  seems  to  exist  in  all  systems,  and  is  founded  in 

wisdom.  The  mere  lessee  has  no  interest  in  defending  the  suit,  and  is  indifferent 
to  the  proof  which  the  plaintiff  may  make  of  his  title.  Plaintiff's  evidence  of 
ownership  may  be  defective,  but  the  lessee  failing  to  criticize  and  expose  it,  judg- 
ment is  rendered  for  tlie  plaintiff,  he  is  placed  in  possession  white  the  claimant  who 
was  before  in  the  lawful  possession,  would  thereafter,  in  ^i>  action,  be  compelled  to 
rely  upon  the  strength  of  his  own  title,  instead  of  the  weakness  of  his  adversary's. 

Vol.  XII.  64 
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If  the  United  States  were  to  come  in,  and  offer  to  defend  thissnit,  the  court  would 
certainly  permit  them  to  do  so.  If  then  they  may  come  in  and  plead  to  the  merito, 
why  may  they  not  except  to  the  jurisdiction?  The  court  erred  in  regarding  the 
United  States  merely  as  a  party  interested.  The  United  States  are  substantially 
the  party  sued.  If,  by  their  Toluntary  appearance,  the  nominal  defendants  would 
be  dismissed,  then  the  United  States  are  the  real  parties  defendant,  though  not 
named  in  the  record :  and  the  judgment  says,  **  it  is  quite  clear  that  the  United 
States  cannot  be  sued  in  a  direct  action."  In  the  case  of  WUeox  v.  Jnckwn,  no 
exception  was  taken  to  the  jurisdiction  of  the  court,  and  as  the  want  of  jurisdiction 
was  by  reason  of  something  personal  to  the  party  who  had  the  right  to  make  it,  an 
appearance  and  answer  gave  jurisdiction.  The  fact  that  there  are  no  cases  to  be 
found  in  which  suit  has  been  instituted  against  the  United  States,  either  in  a  per- 
sonal or  a  petitory  action,  directly  or  indirectly,  goes  far  to  show  that  no  action  can 
be  maintained  against  them.  The  Fort  Dearborn  and  the  Pea  Patch  cases  are  the 
only  exceptions  to  what  has  been  stated,  and  in  neither  of  these  was  there  a  plea 
to  the  jurisdiction. 

A  distinction  is  taken  by  the  court  as  to  its  jurisdiction  in  actions  of  this  nature^ 
over  land  severed  from  the  public  domain,  and  land  that  has  not  been  so  severed* 
The  cases  from  2  Mason  and  17  Johnson,  cited  by  the  court  in  support  of  this  dis- 
tinction, illustrate  an  entirely  different  principle.  It  is  not  disputed,  that  all  offences 
committed  upon  any  portion  of  the  territory  within  the  boundaries  of  a  State,  in 
places  other  than  those  "  ceded"  are  cognizable  in  the  State  tribunals.  The  cases 
in  Mason  and  Johnson,  involved  alone  the  inquiry,  whether  the  crimes  for  which 
the  prisoners  stood  charged  were  within  the  State  or  federal  jurisdiction  ?  Whether 
the  places  where  the  offences  were  committed,  were  such  as  the  Constitution  of 
the  United  States  gave  Congress  **  exclusive  legislation"  over  7  This  is  not  the 
question  in  this  case.  The  question  here  is,  has  a  State  court  jurisdiction  of  a  suit 
in  which  the  United  States  are  substantially  the  parties  defendant,  though  not 
named  as  such  on  the  record?  If  the  officers  of  the  United  States,  having  the 
lawful  possession  of  land  severed  from  the  public  domain,  cau  be  expelled  by  the 
judgment  of  the  court,  they  could  be  expelled  also  in  cases  where  the  land  was  not 
so  severed.  The  analogy  drawn  from  the  Mason  and  Johnson  cases  proves  too 
much ;  because,  if  the  application  of  these  cases  by  the  court  be  correct,  they 
would  prove  that  the  federal  tribunals  had  jurisdiction  of  crimes  committed  upon 
the  public  domain  within  the  limits  of  a  State,  which,  we  believe,  has  never  been 
pretended.  In  the  Fort  Dearborn  case,  the  jurisdiction  of  the  Illinois  courts  was 
not  sustained  because  the  laud  in  dispute  had  been  severed  from  the  public  do- 
main) for,  in  fact,  the  land  was  still  a  part  of  the  public  domain.  If  that  case 
maintains  the  jurisdiction  of  the  State  judiciary  in  suits  for  land,  substantially 
against  the  United  States,  it  extends  that  jurisdiction  over  the  whole  public  domain 
in  like  cases. 

It  is  certainly  true  that  no  officer  can  plead  the  authority  of  his  sovereign  in 
justification  of  a  trespass.  In  the  great  McLeod  case,  the  Supreme  Court  of  New 
York  held  McLeod  responsible,  notwithstanding  he  acted  under  the  authority,  or 
order  of  his  sovereign,  and  our  books  are  full  of  cases  in  which  punishments  have 
been  inflicted  upon  officers,  acting  under  orders  of  the  Government,  because  no  au- 
thority can  justify  a  tort.  In  the  case  of  Osborne  v.  Bank  of  the  United  StateSf 
cited  by  the  court,  Judge  Marshall;  expressly  says,  that  "  the  exemption  of  the 
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State  from  snability,  is  no  objection  to  the  proceedings  against  its  officers,  for  execu- 
ting an  unconstitutional  law."  It  is  readily  admitted,  that  if  the  defendants  in  this 
case,  were  sued  for  a  trespass,  or  a  tort,  or  held  possession  of  the  land  by  violence, 
the  **  exemption  of  the"  United  States  "  from  suability,  would  be  no  objection 
to  the  proceedings  against  their  officers."  Bat  such  is  not  the  case.  In  the  case 
of  Cary  et  oL.  y.  Curtist  3  Howard,  236,  Daniel,  J.,  in  delivering  the  opinion  of  the 
court  says :  <*  That  the  govemraent  [of  the  United  States]  as  a  general  rule,  claims 
exemption  from  being  sued  in  its  own  courts.  That  although,  as  being  charged 
with  the  administration  of  the  law  it  will  resort  to  these  courts  as  means  of  securing 
this  great  end,  it  will  not  permit  itself  to  be  impleaded  therein,  «ao<  in  instances 
forming  conceded  and  express  exceptions.**  See,  also,  7  Mass.  259,  and  McCarty 
w.  Oould,  1  B.  6l  Beatty,  389. 

Re-hearing  refused. 


\  Succession  op  Ambroise   C^lleri   Ddbreuil — Henry  R. 

'  Lee  and  others,  Appellants. 

i  Prescription  running  in  favor  of  a  debtor  is  not  suspended  by  his  death.    C.  C.  3487. 

I  The  rule  contra  non  valentem,  Slc.,  does  not  apply  to  the  creditors,  who  may  in- 

terrupt prescription,  by  presenting  their  claims  to  the  administrator,  and  obtain- 

I  lug  his  ackaowledgraent  thereof,  and   an  order  from  the  Judge  classing  them 

I  among  the  acknowledged  debts  of  the  succession,  or,  in  case  of  the  refusal  of  the 

administrator  to  acknowledge  them,  by  suit    C.  P.  984,  985, 986. 

j  The  provision  of  art.  1176  of  the  Civil  Code,  which  gives  an  action  to  the  credi- 

tors of  a  succession,  who  present  themselves  for  the  first  time  after  the  distribu- 
tion of  the  assets  among  the  other  creditors,  to  compel  the  latter  to  refund  so 
much  as  may  be  necessary  to  give  the  rest  the  proportion  they  would  have  been 
entitled  to  receive,  had  they  presented  themselves  at  the  time  of  the  payment  of 
the  debts,  can  only  avail  those  creditors  whose  claims  haire  not  been  prescribed 
before  the  expiration  of  the  three  years  within  which  such  an  action  may  be 
brought. 

Appeal  from  the  Court  of  Probates  of  Iberville,  Button,  J. 

Sigvr,  for  the  administratrix.  A  succession  may  be  released  by 
prescription,  like  an  individual.  Troplong,  Prescrip.  No.  807. 
Merlin,  Repert.  verbo^  Prescription.  lb. duestions de  Droit,  Succes- 
sion Vacante,  §  2.  Civ.  Code,  art.  3492.  Durnford  v.  Clarke,  3 
La.  201.  Salnare  v.  McDono^igKs  Ex'r.  6  La.  337.  And 
this,  whether  solvent  or  not.    3  La.  20L 

Lahauve,  for  the  opponents.  All  the  provisions  of  the  Code 
relative  to  the  administration  of  estates  by  curators,  syndics,  ad* 
ministrators,  &c.  contemplate  necessarily  a  suspension  of  prescript 
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on.  Civ.  Code,  arts.  1167,  1168,  1169,  1171  to  1176,  1042, 
U056,  1057,  1058,  1060,  1061.  An  administratrix  cannot  shelter 
herself  from  the  consequences  of  her  own  neglect,  under  the  plea 
of  prescription.     2  La.  183.     Bethany  v.  His  Creditors^  7  Rob* 

MoRpHY,  J.  Ambroise  C.  Dubreuil  died  in  the  parish  of  Iber- 
ville, on  the  15th  of  October,  1833.  His  widow  was  appointed 
administratrix  of  his  estate,  in  February,  1834,  but  rendered  an 
account  of  her  administration  only  in  November,  1844.  It  was 
opposed  by  three  creditors,  Henry  R.  Lee  <fc  Co.,  R.  P.  Gaillurd, 
and  R.  P.  Gaillard  &  Co.,  on  various  grounds,  charging  the  ac- 
countant with  gross  neglect  and  unfaithfulness  in  having  dispo- 
sed of,  or  failed  to  account  for,  upwards  of  ten  thousand  dollars 
worth  of  property  belonging  to  the  estate.  The  notes  of  the  de- 
ceased held  by  Lee  ifc  Co.,  and  R.  P.  Gaillard,  became  payable  a 
short  time  before  his  death,  find  that  due  to  R.  t.  Gaillard  &  Co., 
fell  due  in  March  following  (1834).  The  administratrix  pleaded 
prescription  against  the  claims  of  those  creditors,  which  had  not 
been  placed  on  the  account,  or  tableau,  of  distribution.  By  agree- 
ment between  the  parties,  the  plea  of  prescription  was  alone  sub- 
mitted to  the  Judge  below,  who  sustained  it  in  relation  to  the 
claims  of  Lee  &  Co.,  and  R.  P.  Gaillard,  and  overruled  it  as  to 
that  of  R.  P.  Gaillard  &  Co.  Both  the  administratrix,  and  the 
opposing  creditors,  whose  claims  were  rejected,  appealed. 

The  question  is,  whether  a  succession  can  be  released  by  pre- 
scription from  obligations  as  well  as  individuals,  or  in  other  words, 
whether  the  death  of  a  debtor  suspends  a  prescription  which  was 
running  in  his  favor?  The  Civil  Code,  article  3487,  provides 
that,  "  prescription  runs  against  all  persons,  unless  they  are  in- 
cluded in  some  exception  established  by  law."  We  find  none  in 
favor  of  the  creditors  of  a  succession,  and  they  must  be  prescribed 
against,  unless  they  can  invoke  the  general  rule,  contra  now  vaten- 
tem  Offers  non  currit  prescriplio.  This  rule  applies  to  all  cases 
where  the  impossibility  of  acting  arises  from  other  causes,  than 
the  personal  incapacity  of  the  individual  against  whom  prescrip- 
tion is  pleaded.  2  Troplong  on  Prescription,  Nos.  700  and  701. 
7  Mart.  N.  S.  481.  1  La.  281.  Although,  under  our  laws,  no 
executory  judgment  can  be  obtained  against  a  succession,  the 
creditors  are  not  without  the  means  of  asserting  their  claims,  and 
taking  the  necessary  steps  to  interrupt  prescription.    All  demands 
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for  money,  may  be  presented  to  the  curator,  or  administrator,  to 
be  acknowledged  by  him.  If  the  debt  is  admitted  to  be  a  just 
one,  he  shall  write  on  the  evidence  of  it,  a  declaration  which  he 
shall  sign,  stating  that  he  has  no  objection  to  the  payment  of  such 
claim,  after  which  the  debtor  shall  submit  it  to  the  Judge,  that  it 
may  be  ranked  among  the  acknowledged  debts  of  the  succession. 
Oode  of  Pract.  arts.  984, 985.  From  the  time  that  this  is  done, 
which  is  equivalent  to  a  judicial  demand,  prescription  we  appre- 
hend, must  remain  suspended,  as  the  debtor  can  do  nothing  more 
against  the  estate,  except  it  be  to  coerce  the  administrator  to  a 
prompt  settlement  of  the  estate.  If  a  claim  be  unliquidated,  or 
objected  to  by  the  administrator,  the  creditor  may  bring  an  action 
in  the  Court  of  Probates,  where  the  succession  is  opened,  and  there 
obtain  a  judgment  against  it.  Art.  986.  These  proceedings,  by 
which  the  creditors  can  interrupt  prescription  after  the  death  of 
the  debtor,  may  be  resorted  to  whether  the  succession  be  solvent 
or  insolvent.  If  a  creditor  takes  no  step  whatever,  bnt  remains 
silent,  as  in  the  present  case,  a  sufficient  time  for  his  claim  to  be 
barred  by  prescription,  why  should  he  have  the  protection  of  the 
rule  contra  non  valentem^  4"^.,  when  prescription  is  opposed  by 
any  of  the  other  creditors,  or  by  their  legal  representatives  ?  The 
Civil  Code,  art.  3492,  provides  that  "prescription  does  not  run 
against  a  beneficiary  heir,  with  respect  to  the  debt  due  to  him  by 
the  estate ;"  thus  placing  the  beneficiary  heirs  who  administer  it, 
upon  a  difierent  footing  from  the  other  creditors  against  whom 
prescription  is  not  suspended.  The  same  article  provides,  that  pre- 
scription runs  against  a  vacant  estate,  though  no  curator  lias  been 
appointed  to  the  same.  The  reason  of  this  provision  is,  that  the 
creditors  of  a  vacant  estate,  who  have  an  interest  in  the  preserva- 
tion of  its  claims  and  rights,  can  provoke  the  appointment  of  a  cu- 
rator to  assert  and  enforce  them.  The  well  settled  doctrine  in 
Prance  is,  that  prescription  runs  in  favor  of,  as  well  as  against 
successions.  2  Troplong  on  Prescrip.  Nos.  884  to  808.  Merlin, 
Repert.  vol.  17,  p.  431.  In  Durnford  v.  darkens  Estate,  3  La. 
p.  201,  the  plea  of  prescription  was  interposed  by  two  creditors 
of  Clarke's  estate,  against  the  claim  of  another  creditor  which  had 
become  extinguished  by  prescription,  only  some  time  after  the 
death  of  Clarke.  It  was  not  pretended  in  that  case,  that  prescrip- 
tion had  been  suspended ;  but  it  was  decided,  that  one  of  the  op- 
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posing  creditors,  who  had  an  ordinary  claim,  was  without  in 
terest  to  make  the  plea,  not  having  shown  that  the  estate  was  in- 
solvent ;  that  a  mortgage  creditor  can  plead  prescription  against 
the  claim  of  another  creditor  whose  mortgage  clashes  with  his  own, 
on  the  proceeds  of  the  same  property  ;  and  that,  when  pleaded  by 
one  creditor,  prescription  does  not  enure  to  the  benefit  of  the 
other  creditors.  From  this  decision  it  is  clearly  to  be  inferred, 
that  had  the  plea  been  set  up  by  the  representative  of  the  estate, 
it  would  have  been  upheld,  and  that  no  suspension  of  prescription 
results  from  Ihe  mere  fact  of  an  estate  being  under  administration. 
To  show  that  such  a  suspension  is  contemplated  by  the  Code,  the 
counsel  for  the  opposing  creditors  has  called  our  attention  to  the 
several  articles  in  it,  regulating'  the  manner  of  settling  estates, 
administered  by  curators  or  administrators,  and  particularly  to 
articles  1197  and  1176.  The  first  provides,  that  the  administra- 
tion may  be  prolonged  from  year  to  year,  during  five  years  ;  and 
the  second  allows  three  years,  after  the  distribution  of  the  assets, 
for  creditors  who  have  not  yet  been  paid,  to  claim  against  those 
who  have  been  paid  the  proportion  they  would  have  been 
entitled  to,  had  they  come  forward  at  the  time  of  the  payment  of 
the  debts  of  the  succession.  It  does  not  appear  to  us,  that  the 
articles  relied  on  authorize  the  inference  drawn  from  them, 
nor  that  the  action  given  by  article  1176,  can  avail  any  credi- 
tors except  those  whose  claims  have  not  been  barred  by  pre- 
scription, before  the  expiration  of  the  three  years  allowed  by  that 
article.  Had  the  intention  of  the  lawgiver  been,  that  prescrip- 
tion should  be  suspended  for  claims  against  an  estate  under  ad- 
ministration, such  intention  would  have  been  expressed  in  that 
part  of  the  Code  which  treats  of  the  causes  which  suspend  the 
course  of  prescription. 

As  to  the  note  in  favor  of  R.  P.  Gaillard  &  Co.,  the  plea  of 
prescription  was  properly  overruled,  as  the  claim  was  presented  to 
the  administrator,  and  admitted  to  be  ranked  among  the  just  and 
acknowledged  debts  of  the  estate  ;*  but  the  Judge  erred  in  passing 
on  the  merits  of  the  claim,  as  the  question  of  prescription  was 
alone  submitted  to  him. 


*  This  is  a  mistake.     See  opinion  on  re-hearing,  infra. 
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It  is,  therefore,  ordered  and  adjudged,  that  the  judgment  of  the 
Court  of  Probates  be  affirmed,  so  far  as  it  sustains  the  plea  of  pre- 
scription in  relation  to  the  claims  of  Lee  &  Co.,  and  R.  P.  Gail- 
lard,  and  overruled  as  to  that  of  R.  P.  Gaillard  &  Co. ;  and  that 
it  be  reversed  in  all  other  respects ;  and  that  the  case  be  remand- 
ed to  be  tried  on  its  merits  ;  the  costs  to  be  borne  by  the  opposing 
creditors. 


Same  Case. — On  a  Re-hearing. 

The  acknowledgment  of  an  administrator  of  a  claim  against  a  succeasion,  unaccom" 
panied  by  an  order  of  the  Judge  directing  it  to  be  ranked  among  the  acknow- 
ledged debts  of  the  succession,  merely  interrupts  prescription,  which  will  com- 
mence to  run  anew  from  that  time ;  and  where  sufficient  time  subsequently 
elapses  before  any  further  action  on  the  part  of  the  creditor,  the  claim  will  be 
prescribed. 

Bonford,  for  the  administratrix,  for  a  re-hearing.  The  ac- 
knowledgment of  the  administratrix  amounted  but  to  an  inter- 
ruption of  the  prescription,  which  commenced  to  run  anew  from 
that  date. 

The  French  law  and  mode  of  procedure  in  cases  of  insolvency, 
furnish  an  analogy  of  so  strong  a  character  to  the  case  before 
the  court,  as  to  be  almost  decisive  of  the  question.  The  credi- 
tor under  the  French  insolvent  system,  is  not,  as  with  us,  stayed 
from  proceeding  against  the  property  of  the  insolvent,  or  his  re- 
presentative, the  syndic.  Under  that  system,  it  is  the  duty  of 
the  creditor,  by  article  506  of  the  Code  de  Coram,  to  present  his 
claim  to  the  syndics,  who  sign  upon  it,  in  case  of  approval,  '^ad- 
mis  au  passif  de  lafaillite  de  —  pour  la  somme  de  —  ;"  and 
it  is  then  required  to  be  presented  to  the  Judge.  These  are  pre- 
cisely the  formalities  required  to  be  gone  through  with,  by  art. 
985  of  our  Code  of  Practice,  on  the  part  of  the  creditor  of  a 
succession.  What  effect  a  compliance  with  these  forms  produces 
ou  the  prescription  running  against  the  action  of  the  creditor,  is 
a  matter  discussed  at  length  by  several  of  the  most  distinguished 
French  commentators,  and  has  been  the  subject  of  decision  by 
the  highest  tribunal  known  to  the  French  law.    Troplong,  Pre- 
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scriplion,  No.  719,  considers  it  unquestionable  that  every  step 
taken  hy  a  creditor  in  the  insolvent  proceedings,  amounts  to  a 
simple  interruption  only,  and  not  to  a  suspension  of  the  prescrip- 
tion. His  language  is  applicable  to  this  case.  '^  La  verifica- 
tion a  lieu  :  le  cr€ancier  affirme  la  sincerite  de  la  criance,  et  il 
est  admis  an  passif  de  la  faillite  {art.  506,  507,  Code  de  Com,) 
De  la  r€sulle  une  reconnaissance  qui  est  elle  meme  une  nouvelle 
interruption  de  la  prescription.  Enfin  apres  que  le  creancier  a 
conquis  cette  position,  les  occasions  se  pressent    encore  et  se 

multiplient .     Si  les  syndics  sont  oisifs ou  n^gligents  ilpeut 

etre  utile  deprovoquer  des  reunions  de  crianders  pour  les  rem- 
placer :  si  les  operations  de  la  faillite  languissent,  il  faut  les  ac- 
tiver  et  presser  les  repartitions.  Loin  done  que  la  faillite  com- 
porte  un  etat  d'inaction  forcee,  elle  oblige  au  contraire  le  crean- 
cier a  faire  les  diligences  les  plus  actives.  Aussi  n  'y  a-t-il  de 
suspension  a  aucune  de  ses  phases,  et  il  a  €t6  jugi  avec  grande 
raison  par  la  cour  de  cassation  que  la  prescription  interrompue 
par  les  actes  dont  nous  venons  de  parler  recommence  a  compter 
des  dernieres  diligences,  et  reprend  son  cours  r^gulier.^  A  de- 
cision of  the  Court  of  Cassation  in  accordance  with  these  views 
will  be  found  in  Sirey,  Vol.  32,  1,  537.  And  see  Dalloz,  Prescrip- 
tion, p.  273.  Taking  in  view  the  articles  in  the  Code  of  Practice, 
in  the  chapter  on  the  settlement  of  successions,  commencing  with 
art.  983,  but  particularly  arts.  985,  988,  990,  991  and  993,  it  will 
be  perceived  that  the  position  of  the  creditors  of  a  succession 
with  us,  strikingly  resembles  that  of  the  creditors  of  an  insolvent 
in  France.  And  the  remark  of  Troplong  applies  with  as  much 
force  to  the  former  as  to  the  latter,  that  so  far  from  their  position 
implying  inactivity,  it,  on  the  contrary,  calls  for  the  exercise  of 
the  greatest  diligence. 

In  the  opinion  of  the  court,  it  is  stated  that  the  claim  of  R.  P. 
Gaillard  &.  Co.,  was  presented  to  the  Judge,  and  ordered  to  be 
ranked  among  the  acknowledged  debts  of  the  succession.  This 
is  a  mistake.    It  was  never  presented  to  the  Judge. 

Sigur,  on  the  same  side. 

Labauve,  contra.  Art.  986,  of  the  Code  of  Practice,  provides 
that, "  If  the  claim  be  not  liquidated,  or  if  the  curator  or  aduiiuistra- 
tor  have  any  objection  to  it,  and  consequently  refuses  to  approve  it, 
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the  bearer  may  bring  his  action  against  the  curator  or  adminis- 
trator, in  the  ordinary  manner,  before  the  Court  of  Probates  where 
the  succession  was  opened,  and  may  obtain  ndgment  in  the 
same  manner  as  in  other  courts."  The  claim  of  R.  P.  Gaillard 
&  Co.,  was  liquidated,  and  admitted  by  the  executor.  They  had, 
consequently,  no  right  to  sue  thereon  ;  and  the  principle,  contra 
nan  valenteniy  &c.,  applies  to  them.  Were  the  Judge  even  to  re- 
fuse to  approve  the  claim,  and  to  order  it  to  be  ranked  among 
the  acknowledged  claims  against  the  succession,  the  creditors 
could  not  sue  the  executor, 

Simon,  J.  A  re-hearing  was  granted  in  this  'case,  in  relation 
only  to  the  overruling  of  the  plea  of  prescription  set  up  by  the 
administratrix  against  the  claim  of  R,  P.  Gaillard  dt  Co.,  founded 
upon  a  note  of  band  executed  by  the  deceased,  made  payable  on 
the  first  day  of  March,  1834,  (the  defendant  was  appointed  ad- 
ministratrix in  February  preceding,)  and  at  the  foot  of  which, 
the  administratrix,  on  the  13th  of  June,  1834,  wrote  the  follow- 
ing declaration :  "  Je  n^ai  aucune  objection  a  ce  que  ce  billet  soit 
pay4  par  la  succession  concurremment  avec  les  autres  crian- 
ciers  de  ladite  suceession,^^  Hence,  it  has  been  contended,  on  the 
part  of  the  opposing  creditors,  that  their  claim  could  not  be  pre- 
scribed, as  it  was  acknowledged  by  the  administratrix,  who  was 
bound  to  place  it  upon  the  tableau  ;  and  that,  having  done  all 
that  the  law  required  them  to  do,  the  prescription  was  suspended, 
or  interrupted  as  long  as  the  estate  was  not  finally  settled.  Ou 
the  other  hand,  it  has  been  insisted  that  the  acknowledgment  of 
the  administratrix,  amounted  at  most  to  an  interruption  of  the  pre- 
scription then  running  against  it,  and  that  the  only  effect  of  such 
acknowledgment,  was  to  cause  the  prescription  to  begin  anew 
from  the  date  of  the  written  declaration  of  the  administratrix. 

We  are  free  to  confess,  that  the  question  here  presented  is  not  a 
very  clear  one.  The  opponents  sufiered  their  claim  to  lay  dor- 
mant for  a  period  of  more  than  ten  years,  after  procuring  the 
acknowledgment  of  the  administratrix.  It  is  not  shown  that 
they  ever  called  upon  her  to  file  a  tableau^  and  it  is  only  when 
she  filed  the  account  of  her  administration,  and  sought  to  obtain 
her  discharge,  that  they  awoke  from  their  slumber,  and  attempted 
to  make  opposition  to  her  demand. 

Vol.  XII.  63 
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As  we  have  already  said,  prescription  runs  in  favor  of  a  stic- 
cessioQ  against  its  creditors,  and  may  be  opposed  to  their  claims, 
whenever  they  have  failed  to  make  themselves  known  ;  to  assert 
their  claims  against  the  executor,  curator  or  administrator,  in  the 
manner  pointed  out  by  law  ;  and  have  taken  no  st^p  to  interrupt 
it.     Those  steps  consist  in  presenting  the  claim  to  be  acknow- 
ledged by  such  administrator  or  curator,  if  it  be  liquidated, 
who  is  to  write  on  the  evidence  thereof,  a  declaration  that  he  has 
no  objection  to  its  payment,  (this  has  been  done  in  this  case,)  and 
in  submitting  the  same  to  the  Judge,  that  he  may  order  it  to  be 
ranked  among  the  acknowledged  debts  of  the  succession.     "  Le 
porteur  de  la  creance  la  f era  viser  par  le  Juge,^  (this  has  not 
been  done  here,)  Code  of  Pract.  art.  985  ;  and  if  the  claim  be  not 
liquidated,  or  the  executor  or  curator  objects  to  it,  in  bringing  an 
action  against  the  latter,  in  the  ordinary  manner,  and  obtaining 
judgmetit  upon  it ;  (Code  of  Pract.  art.  986 ;) — in  both  cases, 
the  creditor,  who  has  obtained  a  judgment,  or  the  acknowledgment 
of  his  debt,  (le  visa  de  sa  creance,)  can  only  obtain  the  payment 
thereof,  conccftrrently  with  the  other  creditors.    Code  of  Pract 
art.  987.    He  must  wait  until  a  tableau  of  distribution  is  pre* 
sented.    Code  of  Pract.  art.  988.    But  he  may  demand  that  the 
property  of  the  succession  be  sold  for  cash.    Code  of  Pract.  art 
990.    The   administrator  cannot  be  compelled  to  pay  the  ordi- 
nary debts  until    the  expiration  of  three   months.    Code  of 
Pract.  art.  1054.    Civ.  Code,  art.  1167.     When  the  time  for  pay- 
ment of  the  debts  has  expired*  he  must  present  his  account  or  tab- 
leau, in  which  he  ought  to  put  down  the  creditors  who  have 
made  themselves  known.    Civ.  Code,  art.  1168*    But  ten  days 
after  the  classification  and  order  of  payment  fixed  by  the  Probate 
Court,  and  as  often  as  required  by  a  majority  of  the  creditors,  it 
is  his  duty  to  account  and  pay  over  to  each  of  the  creditors,  his 
proportion  of  the  sums  which  he  may  have  in  his  hands,  and  in 
default  thereof,  after   due    notification,  execution  may   issue 
against  him  personally.    Code  of  Pract.  art.  993.    If  the  admin- 
istrator has  no  funds  in  his  hands,  he  must  then  inform  the  She- 
riff of  the  fact;  (Code  of  Pract.  art.  1065;)  but  the  creditor  may 
compel  him  to  prove  the  truth  of  his  declaration ;  (Code  of  Pract. 
art.  1056 ;)  and  if  said  administrator  fails  or  neglects  to  pay  the 
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amount  due,  or  to  prove  that  he  has  no  funds  in  his  hands,  then 
his  property  shall  become  liable  to  satisfy  the  execution  that  may 
issue  against  him.    Code  of  Pract.  art.  1057. 

Now,  is  it  not  clear,  that,  although  a  creditor  can  only  obtain 
the  payment  of  his  claim  concurrently  with  the  other  creditors, 
yet  he  cannot  be  considered  as  one  of  those  persons  to  whom  the 
legal  maxim,  "  amtra  non  vaierUem  agere  mm  currit  prescript 
tio^  is  applicable?    He  must  wait  for  three  months,  and  cannot 
issue  his  execution,  if  he  has  obtained  a  judgment ;  but  does  not 
the  law  authorize  him  to  act,  if  the  administrator  fails  to  comply 
with  its  requisites  ?    See  B.  &,  C.'s  Digest,  2.  3.    Case  of  the 
Succession  of   Williams^  yet  unreported.    His  hands  are  not 
tied;  his  remedy  is  explicitly  pointed  out;  and,  if  he  remains  in- 
active and  does  not  present  his  claim,  or,  if  after  having  presented 
it  and  obtained  the  acknowledgment  of  his  claim  by  the  adminis- 
trator, he  does  not  pursue  the  course  pointed  out  by  the  law,  and 
permits  the  prescription  to  run  out  from  the  time  of  such  ac- 
knowledgment, can  he.be  allowed  to  hold  the  succession,  or  the 
administrator,  liable  forever  ?    We  think  not ;  the  acknowledg- 
ment of  the  administrator  amounts,  undoubtedly,  to  an  interrup- 
tion, but  like  all  other  interruptions,  it  does  not  prevent  the  pre- 
scription  from  beginning  anew,  and  from  continuing  to  run  un- 
til the  expiration  of  the  time  necessary  to  prescribe.    A  similar 
doctrine  is  entertained  by  Troplong,  Prescription.  No.  719,  in 
which  he  says :  "  Si  lea  operations  de  lafaillUe  languissenty  il 
faut  les  activer  ei  presser  les  rSpariitions.     Loin  done  que  la 
faiUiie  comporie  un  €tat  d^inaciion  forcee^  elle  oblige  au  con- 
traire  le  criancier  a /aire  les  diligences  les  plus  actives*    Aussi 
fi'y  a-t'il  de  suspension  a  aucune  de  ses  phases,  et  il  a  it^jugi 
avec  grande  raison  par  la  cour  de  cassation  que  la  prescription 
inierrompue  par  les  actes  doni  nous  venons  de  parlor  recom- 
mence a  compter  des  derni€res  diligences  et  reprend  son  cours 
rigulier.''    See  also  Sirey,  1S32,  part  1,  537.    lb.  1836,  part  1, 
S41. 

We  conclude,  therefore,  that,  in  our  opinion,  the  Judge,  aquoy 
has  erred  in  overruling  the  plea  of  prescription  set  up  hy  the  ad- 
ministratrix; against  the  claim  of  R.  P.  Gaillard  &  Co.,  and  that 
said  plea  ought  to  have  been  sustained. 
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It  is,  therefore,  ordered,  that  with  regard  to  the  claim  of  R.  P. 
Gaillard  &  Co.,  our  former  judgment  be  changed  and  amended ; 
that  the  judgment  appealed  from  be,  in  this  respect,  avoided  and 
reversed ;  and  that  the  plea  of  prescription  set  up  by  the  admin- 
istratrix be  sustained,  with  costs  in  both  courts.  And  it  is  fur- 
ther ordered  that,  as  the  said  plea  of  prescription  is  sustained  with 
regard  to  all  the  opposing  creditors,  there  be  a  final  judgment  in 
favor  of  the  administratrix,  against  them,  without  remanding  the 
case  as  previously  ordered. 


James  W.  Proffit  v.  James  S.  Kennedy. 

Appeal  from  the  District  Court  of  Lafourche  Interior,  Deb' 
lietix,  J. 

C.  A.  Johnson,  for  the  plaintiflF. 

Thihodeaux  and  Cole,  for  the  appellant* 

MoRPHY,  J.  This  action  is  brought  on  a  note  of  three  hun- 
dred dollars,  and  on  an  open  account  for  ninety-nine  dollars  and 
fourteen  cents.  The  defendant  sets  up  in  reconvention,  a  num- 
ber of  small  debts,  alleged  to  have  been  paid  by  him,  for  the 
plaintiff's  account:  It  appears,  that  these  parties  had  kept  in 
partnership,  for  some  time,  a  tavern  and  billiard  room  in  Thibo- 
deauxville.  On  the  14th  of  June,  1842,  the  plaintift*  sold  out  his 
interest  to  the  defendant,  who  gave  in  payment  the  note  sued  on, 
and  assumed  to  pay  all  the  debts  of  the  concern,  contracled  since 
the  7th  of  January  preceding.  The  greatest  portion  of  the  re- 
conventional  demand  was  shown  on  the  trial,  to  consist  of  sums 
either  paid  with  partnership  funds,  before  the  dissolution  of  the 
partnership,  or  which  the  defendant  had  undertaken  to  pay. 
After  hearing  the  evidence  adduced  by  both  parties,  the  Judge 
below  allowed  the  plaintiflf  $251  75.  The  defendant  has  ap- 
pealed ;  but  has  made  no  attempt  in  this  court,  to  show  any  error 
in  the  judgment  of  the  first  instance,  nor  have  we  been  able  to 
delect  any,  after  a  close  examination  of  the  record. 

Judfffnent  affirmed* 


FEBRUARY,  1846.  517 

Roman  v.  Ory,  SbeH£ 


SosTHENE  Roman  t;.  Eugene  Ory,  Sheriff  of  the  Parish  of 

St.  James. 

A  ta)c  collector  cannot  be  required  to  receiTe  in  payment  of  taxeS)  eouponSt  or  war- 
rant* for  the  semi-annual  interest  due  on  certain  bonds  of  the  State,  executed  in 
favor  of  a  bank,  though  the  State  be  bound  to  pay  the  interest  on  the  bonds, 
where  the  party  taxed  does  not  show  himself  to  be  the  owner  of  the  bonds,  and 
the  coupons  or  warrants  purport  to  have  been  issued,  and  to  be  payable  by  the 
bank,  and  the  laws  authorizing  the  issuing  of  the  bonds  it  favor  of  the  bank,  give 
it  no  power  to  issue  such  coupons  or  warrants  in  the  name  of  the  State. 

Appeal  from  the  District  Court  of  St.  James,  Dehlieux^  J. 

E.  S.  Roman  and  X  Seghers,  for  the  appellant. 

Beaity,  for  the  defendant. 

Martin,  J.  The  plaintiff  is  appellant  from  a  judgment,  which 
rejects  his  claim  to  an  injunction  to  prevent  the  Sheriff  from  sell- 
ing any  part  of  his  property  for  a  State  tax,  on  the  ground  that 
he  is  in  possession  of,  and  has  tendered  to  the  Sheriff,  a  number 
of  dividend  warrants  cut  out  from  the  margin  of  State  bonds, 
executed  in  favor  of  the  Consolidated  Association  and  Citizens' 
Bank,  sufficient  to  cover  the  amount  of  the  tax  ;  and  farther  dis- 
allowing his  claim  for  damages,  for  the  illegal  seizure. 

The  First  Judge  was  of  opinion,  that  the  bonds  of  the  State 
bind  it  to  the  payment  of  principal  and  interest ;  but  that  nothing 
in  the  laws  authorizing  the  issue  of  those  bonds,  gives  power  to 
either  of  the  banks  aforementioned,  to  emit  dividend  warrants  in 
the  name  of  the  State;  that  the  plaintiff  does  not  show  himself 
to  be  the  holder  of  any  of  the  bonds,  from  which  the  dividend 
warrants  were  cut  out,  and  which  are  the  only  legal  evidence 
which  the  Sheriff,  or  the  court  can  recognize,  of  a  right  against 
the  Stale. 

It  does  not  appear  to  us,  that  the  court  erred.  The  dividend 
warrants  have  no  other  sanction  than  the  initials  of  the  cashiers 
of  the  banks,  and  purport  only  the  obligation  of  these  institutions 
to  pay  theni.  The  Sheriff,  therefore,  correctly  refused  to  accept 
these  warrants  in  discharge  of  the  tax. 

Judgment  affirmed. 
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Youn|^  V.  Talbot  and  Husband. 


Ferdinand  M.  Young  v.  Lavinia  Talbot  and  Husband. 

ActioB  by  the  holder  against  the  maker  of  a  note,  endoned  by  the  payee  in  blank, 
and  on  which  the  latter  had  written  an  acknowledsrment  of  the  receipt  of  iti 
value  from  the  plaintiff;  and  at  the  same  time  warranted  its  payment  to  the  plain- 
tiff, or  hit  ttrngnn :  Held,  that  jadgrment  by  default  could  not  be  confirmed  againat 
the  defendants,  without  proof  of  the  eadonement  of  the  payee,  and  of  bis  stgna- 
ture  to  the  transfer  written  on  the  note.  Proof  of  a  plaintiff's  demand  is  required 
in  all  cases  whea  not  admitted  by  the  defendants.    C.  P  312,  360. 

Appeal  from  the  District  Court  of  Iberville,  Deblieiix,  J. 

Simon,  J.  The  defendants  are  appellants  from  a  judgment  by 
default,  regularly  taken  against  them  by  the  plaintiff,  and  made 
final  after  the  lapse  of  three  judicial  days,  the  Judge,  a  quo^  de- 
claring in  his  judgment,  that  he  was  satisfied  by  the  evidence  ad- 
duced by  the  plaintiff  in  support  of  his  demand. 

This  suit  was  instituted  on  a  promissory  note  bearing  date  the 
21st  of  May,  1840,  subscribed  by  the  principal  defendant,  and 
made  payable  on  the  7th  of  March,  1845,  to  the  order  of  Henry 
D.  Dawson  ;  by  whom  it  appears  to  have  been  endorsed  in  blank, 
and  by  whom  it  was  further  acknowledged^  after  the  endorse- 
ment, that  he  had  received  value  for  said  note  from  the  plaintiffs 
warranting  the  payment  thereof  to  the  latter  or  his  assigns. 
The  transfer  is  dated  the  17th  January,  1844  ;  and  the  note  sued 
on  is  identified  with  an  act  of  sale  from  the  drawee  to  the  drawer 
thereof,  of  certain  property  situated  in  the  parish  of  East  Baton 
Rouge,  executed  by  notarial  act  on  the  day  the  note  is  dated,  and 
stipulating  that  a  special  mortgage  is  reserved  on  the  property 
sold,  to  secure  the  payment  of  the  price. 

The  appellants'  counsel  has  contended,  that  the  judgment  ap- 
pealed from  is  erroneous,  and  that  one  of  nonsuit  should  have 
been  rendered  in  the  lower  court,  the  plaintiff  and  appellee  having 
failed  to  make  out  his  case  by  proof  of  the  transfer,  and  assign- 
ment by  Dawson  of  the  note  sued  on,  to  said  plaintiff. 

The  clerk  declares  in  his  certificate,  that  the  record  contains  a 
true  and  correct  copy  of  all  the  documents  on  file,  proceedings 
had,  and  of  all  the  testimony  adduced  in  the  cause  ;  but  on  re- 
ferring to  the  evidence  therein  transcribed,  it  appears  that  the 
note  sued  on,  the  protest  made  thereon  at  maturity,  and  a  copy 


FEBRUARY,  1846.  519 


Chapelle  v.  Lemane. 


of  the  deed  of  sale,  were  the  only  proof  adduced  by  the  plaintiff 
in  support  of  his  demand,  and  that  no  evidence  or  testimony  was 
produced,  to  establish  the  allegations  of  transfer  from  Dawson  to 
the  plaintiff  contained  in  the  latter's  petition,  or  to  show  that  the 
endorsement  of  the  original  payee,  and  his  signature  at  the  foot 
of  the  assignment  on  the  back  of  the  note,  were  genuine. 

The  right  of  the  plaintiff  to  recover  on  the  note  sued  on,  de- 
pending mainly  upon  the  transfer  or  assignment  thereof  made  to 
him  by  the  original  payee,  proof  of  the  genuineness  of  the  en- 
dorsement and  of  the  execution  of  the  transfer  written  below  it, 
was  a  prerequisite  which  could  not  be  dispensed  with,  unless  the 
fact  had  been  admitted  by  the  defendants.  Here,  no  answer  had 
been  filed  by  the  appellants,  a  judgment  by  default  had  been  en- 
tered against  them,  and  the  law  requires,  that  no  definitive  judg- 
ment shall  be  given  until  the  plaintiff  proves  his  demand  ;  this 
proof  being  required  in  all  cases.  Code  of  Pract.  arts.  312,  360. 
16  La.  314.    1  Rob.  16. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  that  this  case  be 
remanded  for  further  proceedings  on  the  judgment  taken  by  de- 
fault ;  the  plaintiff  and  appellee  paying  the  costs  of  this  appeal. 

Adamsy  for  the  plaintiff. 

A.  TcUbol,  for  the  appellants. 


Marius  Chapelle  v.  Jean  Lemane. 

Where  the  value  of  property  seized  under  a  Jifa,  fh>m  a  Parish  Court,  exceeds 
the  sum  to  which  the  jurisdiction  of  the  court  is  timited,  ao  iojunction  may  be 
obtained,  by  one  claimin^r  to  be  the  owner  of  the  property,  from  a  District  Court. 
The  circumstances  of  the  case  make  it  a  necessary  exception  to  the  provisions 
of  arts.  397,  617,  639  of  the  Code  of  PracUee. 

Appeal  from  the  District  Court  of  St.  James,  NichollSj  J. 
Martin,  J.    The  plaintiff  is  appellant  from  a  judgment  sus- 
taining an  exception  of  the  defendant,  who  had  obtained  a  judg- 
ment in  the  Parish  Court  against  a  third  party.    The  plaintiff, 
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alleging  that  the  executioa  issued  thereon  had  been  levied  on 
sonae  property  of  his,  obtained  an  injunction  from  the  District 
Court,  to  the  jurisdiction  of  which  the  defendant  excepted,  on 
the  ground,  that  the  Code  of  Practice  requires  that  in  a  case  like 
this,  relief  should  be  sought  before  the  court  from  which  the  exe- 
cution issued.     Art.  397. 

The  counsel  for  the  appellant  contends,  that  the  present  case 
comes  within  an  exception  which  this  court  has  recognized  in  the 
cases  of  Hagan  v.  Hartj  6  Rob.  427,  and  McDonogh  v.  Doyle, 
9  Rob.  302.  The  value  of  the  plaintiff's  interest  in  the  property 
seized,  exceeds  the  sum  of  $300,  and  the  Parish  Court  was  in- 
competent to  take  cognizance  of  a  case  in  which  the  value  of  the 
object  in  dispute  exceeds  its  jurisdiction. 

In  those  two  cases,  we  added  a  new  exception  to  that  we  had 
established  in  the  case  of  Lawes  et  aL  v.  Chinn,  4  Mart.  N.  S. 
390,  for  the  relief  of  parties  whose  property  was  seized  out  of  the 
parish  in  which  the  judgment  was  rendered.  We  see  no  grounds 
on  which  we  may  be  dissatisfied  with  any  of  these  decisions,  and 
conclude  that,  in  our  opinion,  the  exception  was  incorrectly  sus- 
tained. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled and  reversed,  the  exception  overruled,  and  the  case  re- 
manded for  furtlier  proceedings ;  the  appellee  paying  the  costs  of 
the  appeal. 

Roman  and  J.  Seghers,  for  the  appellent. 

Birault,  for  the  defendant. 


Pierre  Escuribux  v.  Edmond  Chapdu   and  others,   Heirs 
of  Alexandre  Chapdu,  deceased. 

To  enable  a  party  to  recover  the  amount  of  a  promiasory  note  alleged  to  have 
been  deposited  with  defendant  as  collateral  secnrity,  the  proceeds  of  which, 
exceedinfir  five  hundred  dollars,  were  received  by  the  defendant,  with  whom  it 
is  alleged  that  the  note  was  deposited  as  collateral  security,  the  deposit  must 
be  proved  by  the  testimony  of  at  least  one  witness,  supported  by  corroborating 
circumstances. 


r 
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la  an  aetlon  to  neover  the  prooeeds  of  a  note  deposited  as  eellatenl  seearity, 
plaintiff  will  be  eatitied  to  interest  on  the  amovnt  of  the  note  tnm  matvrity, 
where  the  note  was  proiested  at  matiirity,  and  defendant  aehnowledged  the 
itBceipt  of  the  amoont  due  on  it* 

Appeal  from  the  District  Court  of  8t.  James^  Nicholls^  J« 

C.  A.  Johnson^  for  the  plaintiff! 

Ualejfy  for  the  appellants. 

lUiETiN,  J.  The  plaintiffclaimstheamount  of  a  note  alleged 
to  have  been  deposited  with  A.  Geiisay,  formerly  Sheriff  of  St. 
JameS)  as  collateral  security  for  the  production  of  certain  slaves 
seized,  which  were  timely  produced*  It  is  urged,  that  after  Ceri-^ 
sty's  death,  Chapdu  took  possession  of  the  said  note,  as  universal 
legatee  of  the  deceased.  The  claim  is  against  Chapdu^s  heirs, 
who  pleaded  the  general  issue*  Judgment  was  given  against 
them,  and  they  have  appealed. 

The  appellants  complain,  that  there  is  no  siifficient  proof  of  the 
deposit,  there  being  only  one  witness,  and  the  amount  of  the  note 
being  more  than  $600,  and  that  interest  was  improperly  allowed 
anterior  to  the  date  when  the  defendants  were  put  in  mafc^  by  the 
inception  of  the  suit* 

The  deposit  was  proven  by  the  testimony  of  Winchester.  The 
appellee  contends,  that  this  testimony  is  corroborated  by  that  of 
Thibodeaux*  This  last  witness  proves,  indeed,  that  the  note 
was  found  amongst  the  papers  of  Cerisay  j  and  this  also  appeats 
from  the  inventory  of  the  latter^s  estate*  But  Thibodeaux  says  nor- 
thing as  to  the  manner  in  which  the  note  came  into  the  posses- 
sion of  Cerisay*  It  is  true,  he  says,  that  Chapdu  told  him  that 
Dauphin  had  said,  that  the  note  was  the  property  of  the  plaintiff, 
and  that,  if  the  latter  proved  that  this  was  the  case,  he  would 
readily  pay  him  the  amount  of  the  note,  or,  as  he  was  then  on 
his  death-bed,  his  heirs  must  do  so,  as  he  wished  to  die  an  honest 
xoAXL  Lastly,  a  corroborating  circumstance  relied  upon  is,  the 
inability  of  the  defendants  to  show,  that  Cerisay  obtained  the  note 
in  any  other  manner  than  that  which  appears  in  the  testimony 
of  Winchester. 

The  First  Judge  Was  of  opinion,  that  sufficient  circumstances 
corroborated  the  deposition  of  Winchester.  There  is  an  admis- 
sion in  the  record,  that  the  slaves  sei2Sed  were  returned  by  the 
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present  plaintiff,  then  defendent  in  execution,  to  the  Sheriff,  on 
the  day  of  sale.  This  admission  and  the  testimony  of  Win- 
chester and  Thibodeaux  show,  that  the  plaintiff's  slaves  were 
seized  by  Cerisay  and  left  in  his  possession,  and  the  note  intend- 
ed to  be  received  as  collateral  security  for  their  return  kx  due 
time  ;  and  that  they  were  so  returned.  The  inventory  shows 
the  receipt  of  the  note  by  Cerisay.  The  defendant!s  ancestor 
stated  his  impression  that  the  note  might  be  the  plaintiff's  pro- 
perty, and  added,  that  he  had  been  told  by  Dauphin  that  this  was 
the  case.  Cerisay  does  not  appear  to  have  exercised  any  other 
act  of  ownership  over  the  note  than  the  possession  of  it. 

We  are  unable  to  say  thi^t  the  First  Judge  erred  in  concluding 
that  the  plaintiff  had  sufficiently  proved  his  case. 

The  appellant  complains,  that  interest  was  allowed  from  the 
maturity  of  the  note.  This  is  certainly  correct,  since  it  was  pro- 
tested at  that  time,  and  the  defendant's  ancestor  had  judgment 
for  the  principal  and  interest,  and  has  acknowledged  satisfaction. 

Judgment  affirmed* 


Alfred  Hennen  t?.  Onil  Bourgeat  and  others. 

One  sued  as  the  maker  of  a  note  ii  entitled  to  a  trial  by  joiy,  only  where  he  has 
made  the  affidavit  required  by  sect.  33,  of  the  act  of  20  March,  1839. 

Defeudantd  having  retained  plaintifi*a8  their  counsel,  to  defend  them  in  certain  ac- 
tions, in  which  they  had  been  cited  as  warrantors,  executed  a  note  in  his  favor 
for  a  sum  stipulated  as  his  fee.  To  an  action  on  the  note,  defendants  pleaded 
that  plaintiff  never  rendered  the  8enrioes,for  the  compensation  of  which  the  note 
was  given.  There  was  no  evidence  of  any  services  rendered ;  but  it  was  proved 
that  the  parties,  who  had  cited  the  defendants  as  warrantors,  had  efiected  a 
compromise,  by  which  the  latter  were  discharged:  Held^  that  plaintiff  was  enti- 
tied  to  recover,  and  that  his  inaction  might  have  been  the  result  of  a  conviction, 
that  it  would  lead  to  a  compromise,  more  advantageous  to  his  clientsy  than  any 
judgment  he  could  hope  to  obtain. 

The  fact,  that  some  of  the  makers  of  a  promissory  note,  who  bound  themaelves 
jointly  and  severally,  were  unauthorized  to  contract,  does  not  discharge  the  rest 
Per  Curiam :  A  co-debtor,  tn  solido,  cannot  plead  any  exception  merely  per- 
sonal to  the  other  co-debtors.    C.  C.  2094. 

Appeal  from  the  District  Court  of  Pointe  Coupee,  DebHeuxj  J. 
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S.  Z/.  JohnsoTif  for  the  plaintiff,  cited  B.  &  C/s  Digest,  p.  167, 
§33.    16  La.  257. 

Cooley,  for  the  appellants. 

Martin,  J.  This  suit  is  brought  on  a  note,  on  which  seven  par- 
ties bound  themselves  jointly  and  severally  to  the  plaintiff,  in  the 
sum  of  seven  hundred  dollars,  bearing  interest  from  the  date,  at  ten 
per  cent,  the  consideration  of  which  was  the  professional  services 
of  the  plaintiff  in  two  suits,  in  which  the  subscribers  were 
brought  in  as  warrantors.  One  of  the  subscribers  is  not  a  party 
to  the  suit,  probably  on  account  of  his  being  domiciliated  in  an- 
other  parish  than  that  in  which  the  suit  was  brought.  Three  of 
the  others  are  married  women,  who  do  not  appear  to  have  been 
authorized  to  subscribe  the  note.  They  pleaded  their  legal  in- 
capacity, and  the  First  Judge  sustained  their  plea.  The  answer 
denies,  that  the  plaintiff  rendered  those  services  for  the  remune- 
ration of  which  the  note  was  given,  and  alleges,  that  the  three 
remaining  subscribers  are  not  bound  by  their  signature  to  the 
note,  because  three  of  the  obligors,  not  having  been  authorized  to 
sign  it,  their  signature  is  of  no  avail,  and  consequently,  the  note 
is  the  evidence  of  an  inchoate  contract,  which  never  received  its 
perfection  by  the  assent  of  all  the  parties  betwe-en  whom  it  origi- 
nated. The  plaintiff  had  judgment  against  these  three  obligors, 
and  the  latter  appealed. 

Our  attention  was  first  drawn  to  a  bill  of  exceptions  to  the 
opinion  of  the  court,  overruling  the  claim  of  the  defendants  to  a 
trial  by  jury.  It  does  not  appear  to  us,  that  the  Judge  erred,  the 
claim  not  being  supported  by  the  defendants'  affidavit  required 
by  the  Legislature,  when  the  suit  is  on  a  note  of  hand.  B.  &  C.'s 
Digest,  p.  167,  §  33. 

The  record  contains  no  evidence  of  any  action  of  the  plaintiff ; 
but  it  appears,  that  the  parties  who  had  brought  in  the  defendants 
as  warrantors,  effected  a  compromise,  whereby  the  claims  against 
them  were  abandoned,  and  the  persons  they  had  called  in  war- 
ranty were  discharged. 

But  it  is  shown,  that  the  plaintiff  was  always  ready  to  assist 
and  co-operate  with  the  counsel  of  those  who  had  called  his 
clients  in  warranty,  until  the  compromise  was  effected. 

The  First  Judge  correctly  concluded,  that  the  apparent  inac- 
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tivity  of  the  plaintiff  may  have  been  attended  with  close  and 
deep  study  of  his  case ;  and  have  been  the  result  of  his  opinioDy 
that  it  would  lead  to  a  compromise  more  advantageous  than,  and 
certainly  equally  so,  as  any  judgment  he  could  obtain.  It  is 
clear,  that  if  he  had  run  the  risk  of  a  trial  and  failed,  he  would 
have  been  entitled  to  the  stipulated  reward ;  and  we  agree  with 
the  First  Judge,  that  he  equally  earned  it  by  temporizing,  and. 
holding  himself  ready  to  improve  any  favorable  chance  that 
might  present  itself. 

On  the  other  point,  the  First  Judge  was  of  opinion,  that  the 
appellants  knew,  or  were  bound  to  know,  that  some  of  their  co- 
obligors  were  not  authoriied  to  contract,  and  must  abide  the  con- 
sequences. He  is  supported  by  the  Civil  Code,  which  provides 
that,  a  co<debtor,  in  soUdo^  being  sued  by  the  creditor,  may  plead 
all  the  exceptions  resulting  from  the  nature  of  the  obligation,  and 
all  such  as  are  personal  to  himself,  as  well  as  such  as  are  com- 
mon to  all  the  creditors ;  but  that  he  eannot  plead  such  excep- 
tions as  are  merely  personal  to  some  of  the  other  co<lebtor& 
Art.  2094, 

Judgment  affirmed. 


Pierre  C£saire   Richard  and  Maria  Elica,  his  Wife,  v. 
Pierre  Blanchard,  Tutor  of  said  Maria  Eliza  Richard. 

A  tutor  being  boand  to  prooore  medical  anistaiioe,  when  neceaMry,  for  the  piinor, 
the  receiptor  a  phyeician  for  the  amount  of  bis  fees  for  such  serricee  paid  by  the 
tator,  and  admitted  without  oppoeitioQ,  ie  a  raiHcient  Yoncber  to  entitle  the  lat* 
ter  to  credit  for  the  amount    Per  Curum  :  A  tutor  it  not  bound  to  piocure 

i  evidenoe  of  the  neeenity  for  iueh  uerrieee,  Where  the  amount  paid  is  not  laige, 
and  nothing  anthoiiies  the  presumption  that  the  payment  was  improperly 
made. 

A  husband  has  authority  to  receive  whatever  may  be  due  to  his  wife  on  account 
of  her  paraphettial  property,  when  such  property  is  not  proved  to  be  vnder  her 
sole  and  separate  administration ;  and  >  payment  to  him  wiU  dioehaig*  the 
debtor.    C.  C.  9369. 

Appeal  from  the  Court  of  Probates  of  West  Baton  Rouge, 
Favrot^  J. 
Martin,  J.    The  defendant,  sued  as  the  tutor  of  one  of  the 
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plaintiffs,  Maria  Eliza  Richard,  complains  of  a  judgment  which 
rejects  three  items  of  his  account.  The  first  is  one  of  $153  56, 
grounded  on  a  receipt  of  the  Parish  Judge,  for  costs  in  the  settle- 
ment of  the  succession  of  Elizabeth  Mouton.  The  second  of  $48, 
for  a  doctor's  bill ;  and  the  last  of  $1070  26,  being  the  amount  of 
a  draft  of  the  defendant  on  L.  Favrot. 

It  appears  to  us,  that  the  first  item  was  properly  rejected,  as 
there  is,  on  the  face  of  the  paper  which  is  the  evidence  of  it,  an 
admission  that  it  was  improperly  filed.  The  Judge  has  rejected 
the  two  other  items,  on  the  ground,  that  "  the  defendant  has  fail- 
ed to  establish  the  same  by  legal  vouchers,  as  prescribed  bylaw." 
The  document  for  the  smaller  sum  having  been  admitted  with- 
out opposition,  it  appears  to  us  the  item  ought  to  have  been  al- 
lowed, as  the  tutor  is  bound  to  procure  medical  attendance  for  his 
ward  when  necessary,  and  he  is  not  bound  to  procure  evidence 
of  the  necessity,  where  the  claim  is  not  large,  and  nothing  autho- 
rizes the  presumption  of  the  allowance  of  an  improper  claim. 

The  last  item  of  $1070  26,  grounded  on  the  receipt  of  the  hus- 
band for  a  draft  on  Favrot,  is  expressed  to  have  been  given  in  re- 
lation to  the  sums  in  the  hands  of  the  drawee,  the  Parish  Judge, 
belonging  to  the  estate  of  Etienne  Richard,  the  wife's  ancestor. 
The  receipt  does  not  state  any  particular  sum,  and  is  without  a 
date.  It  does  not  appear  to  us  that  the  Judge  erred  ;  but  as  it  is 
evident,  that  the  husband,  who  had  authority  to  receive  whatever 
was  due  to  his  wife  on  account  of  her  paraphernal  property  not 
shown  to  be  under  her  sole  and  separate  administration,  (Civ^ 
Code,  art.  2362,)  has  received  from  the  defendant  a  draft  in  rela- 
tion to  the  estate  of  his  wife's  ancestor,  and  may  be  presumed  to 
have  collected  its  amount,  since  he  has  not  returned  it,  the 
plaintiffs  cannot  avail  themselves  of  the  absence  of  evidence  of 
the  amount  of  the  draft  The  case  must  be  remanded  in  order 
that  the  deficiency  in  that  part  of  the  evidence  may  be  supplied. 
It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  re- 
versed,  and  the  case  remanded  to  be  proceeded  on  according  to 
laW)  and  the  principles  herein  above  established ;  the  costs  of 
this  appeal  to  be  paid  by  the  appellees. 
O.  &  Lacey  and  Elam^  for  the  plaintifis. 
Burkf  for  the  appellant. 
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Michel  Graneri  v.  Lavinia  Talbot  and  another. 

To  disprove  aiuwers  made  under  oath  by  a  party  to  a  snit  to  whom  inlerrogatories 
have  been  propounded)  the  testimony  must  be  positive  and  certain. 

Appeal  by  the  plaintiff  from  a  judgment  of  the  District  Court 
of  Iberville,  in  favor  of  the  defendants,  Deblieux^  J. 

Burk^  for  the  appellant. 

A.  Talbot  and  Labauve,  for  the  defendants. 

MoRPHY,  J.  The  petitioner  having  paid  as  endorser,  a  note 
drawn  to  his  order  by  Adolphe  Legendre,  seeks  to  recover  ils 
amount  from  Lavinia  Robertson,  formerly  the  wife  of  Legendre, 
but  now  married  to  Augustus  Talbot,  and  from  her  brother  James 
Robertson.  He  alleges,  that  as  this  note  had  been  given  in  payment 
of  a  store  account,  the  divers  items  of  which  were  articles  of  fe- 
male ornament  and  apparel  she  had  bought  for  her  exclusive  use, 
she  and  her  brother  and  co-defendant  promised  and  assumed  to 
pay  the  same  for  the  honor  of  the  family.  Interrogatories  were 
propounded  to  the  defendants,  in  answer  to  which  they  both  de- 
nied ever  having  promised  to  pay  the  note,  or  any  part  of  the  ac- 
coimt  for  which  it  was  given.  No  attempt  was  made  to  contradict 
Mrs.  Talbot's  answers,  and  she  is  clearly  not  bound.  The 
debt  was  contracted  by  her  first  husband  ;  and  it  is  not  shown 
that  she  has  done  any  act  to  render  herself  liable  for  the  debts 
of  the  community  since  its  dissolution.  As  relates  to  her  co-de- 
fendant, James  Robertson,  four  witnesses  were  examined  to  dis- 
prove his  answers  on  oath.  One  of  them  is  not  certain  whether 
it  was  the  defendant,  or  Wm.  Robertson,  who  said  he  would  pay 
the  note.  Another  witness.  Holmes,  says,  that  defendant  said  he 
would  see  the  note  paid  to  the  plaintiff,  and  also  that  he  would 
attend  to  its  payment.  Monget  says  defendant  did  promise  to 
pay  the  amount  of  the  note  to  the  plaintiff;  and  according  to  Bon- 
necaze,  the  last  witness,  the  defendant  said  the  note  would  be  paid 
by  the  family,  and  not  to  be  uneasy  about  the  payment  of  it. 
These  various  statements,  although  vague  as  to  time  and  place, 
might  perhaps  have  sufficed  to  show  a  promise  to  pay  on  the  part 
of  the  defendant ;  but  they  disagree  with  a  declaration  made  by 
the  plaintiff  himself,  and  which  is  testified  to  by  two  witnesses 
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whose  testimony  and  character  are  unimpeached.  On  being  re- 
quested by  James  Robertson,  a  few  days  before  the  trial  of  the 
case  below,  to  state  what  he  had  said  in  relation  to  the  payment 
of  this  note,  the  plaintiff  answered,  that  he  (the  defendant)  had 
said,  that  if  his  sister  owed  the  money  he  would  see  about  it,  and 
that  he  wanted  no  man  to  pay  his  sister's  debts ;  that  if  Legen- 
dre  owed  he  wanted  him  to  pay,  adding  that  James  Robertson 
bad  promised  to  use  his  influence  with  his  sister  to  pay,  &c. 
We  think  with  the  District  Judge,  that  the  precise  import  of  the 
defendant's  promise  concerning  the  note  coming  fr6m  the  plain- 
tiff himself,  who  had  the  most  interest  in  understanding  it  cor- 
rectly, must  have  more  weight  than  the  testimony  of  witnesses,, 
whose  absence  of  interest  in  the  matter  may  have  rendered  them 
inattentive  listeners. 

Testimony  offered  to  disprove  the  answers  on  oath,  of  a  party 
interrogated  upon  facts  and  articles,  should  be  positive  and  free 
from  uncertainty. 

Judgment  affirmed.     . 


Thomas  Welsh  r.  Thomas  Roonet  Shields  and  another. 

Where  the  proprietor  of  a  plantation  on  which  an  overseer  is  employed  by  the  year, 
aells  the  plantation,  and  the  overseer  remains  in  the  employment  of  the  purcha- 
ser for  the  rest  of  the  year,  receivinjr  his  wages  for  that  period  from  the  latter, 
and  continues  with  the  purchaser  for  the  sneceeding  year,  he  has  no  right  or 
privilege  on  the  crop  of  the  second  year,  made  hy  the  purchaser  after  the  sale, 
for  wages  due  to  him  by  the  former  proprietor  for  the  preceding  year.  G.  C. 
3184,  §  1. 

Appeal  from  the  District  Court  of  Terreb<Hine,  Deblieuxj  J. 

Beatiffy  for  the  appellant. 

Stevens^  contra. 

Simon,  J.  This  case,  is  in  some  respect  the  sequel  of  that  of 
Welsh  V.  Shields  et  al,^  6  Rob.  484,  in  which  the  plaintiff,  hav- 
ing sued  for  the  recovery  of  his  wages  as  overseer  on  Shields' 
plantation,  in  the  year  1841,  was  allowed,  under  the  article  3184, 
§  1,  of  the  Ci?il  Code,  to  exercise  and  enforce  his  lien  or  privilege 
on  his  employer's  crop  of  1842,  then  in  the  possession  of  his  eo- 
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defendant  Barrow,  by  whom  the  plantation  had  been  purchased. 
The  plaintiff's  claim,  was  then  limited  to  the  amount  due  him 
for  1841,  although,  in  consequence  of  the  sale  of  the  place  by 
Shields  to  Barrow,  he  had  ceased  to  act  as  Shields'  overseer,  and 
had  acted  as  such  for  the  latter  for  a  part  of  1842.  He  had  finish- 
ed the  crop  of  1842  for  Barrow's  account  after  the  sale,  continued 
to  act  for  the  latter  as  his  overseer  for  the  year  1843,  but  had  set 
up  no  claim  by  privilege  on  the  crop  of  1842,  then  sequestered, 
for  the  proportion  of  his  wages  for  the  last  year,  due  him  by  Shields 
before  his  sale  of  the  place  to  Barrow.  We  then  said  :  "  The 
article,  (above  quoted,)  supposes  that  there  may  be  cases  in  which 
an  overseer,  who  has  made  a  crop  on  a  plantation,  may  continue 
to  be  employed  on  the  same  plantation  for  a  part  of  the  following 
year.  In  such  cases,  where  his  salary  has  not  been  paid  for  the 
preceding  year,  and  any  part  of  his  wages  for  the  current  year 
be  due,  the  law  aUows  him  a  privilege  on  the  proceeds  of  the 
last  crop,  and  on  the  crop  which  is  in  the  ground  at  the  time 
thai  his  services  ctre  interrupted  or  ended  f^  and  we  came  to  the 
conclusion,  that  the  plaintiff  had  not  lost  his  privilege  by  the 
transfer  of  the  place  to  another  person ;  and  that  Barrow  had  pur- 
chased the  crop,  subject  to  the  right  previously  acquired  by  the 
plaintiff.  Thus,  we  recognized  that  the  crop  of  1842,  then  se- 
questered in  Barrow's  hands,  was  affected  to  the  pajrment,  by 
privilege,  of  the  amount  due  to  the  plaintiff  for  his  wages  for  the 
year  1841,  which  he  claimed,  and  also  for  so  much  as  was  due 
him  for  the  year  1842,  which  he  did  not  then  dcdm,  and  ordered 
that  his  demand  should  be  satisfied  out  of  the  proceeds  of  said 
crop  accordingly.  Our  judgment  was  based  upon  the  article 
above  quoted,  which  provides,  that  '<  the  debts  which  are  privi- 
leged on  certain  moveables  are :  First,  the  appointments  or  so- 
laries  of  the  overseer  for  the  year  last  past,  (1841,)  and  so  much 
as  is  due  of  the  current  year,{\Si2,)  on  the  proceeds  of  the  last 
crop,  (that  of  1841,)  and  the  crop  at  present  in  the  ground,^ 
(that  of  1842  sold  to  Barrow  in  the  fall  of  that  year.)  The  writ 
of  sequestration  issued  to  enforce  the  plaintiff's  privilege,  bad  been 
executed  during  the  rolling  season  of  1842,  and  we  thought  that 
the  law  relied  on  was  then  clearly  applicable. 
But  the  plaintiff  now  seeks  to  recover  of  Shields  the  amount 
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due  to  him,  for  his  services  as  overseer  on  the  plantation,  from, 
the  1st  of  January,  1842,  to  the  9th  of  November  following,  to 
wit,  $771  70,  at  the  rate  of  $900  a  year,  the  difference  for  the 
balance  of  the  year,  to  wit,  $128  30,  having  been  paid  to  him  by 
Barrow  ;  and  he  has  made  the  latter  a  party  to  the  suit,  in  order 
that  a  privilege  might  be  decreed  to  him,  the  plaintiff,  on  the 
crop  of  1843,  made  since  Barrow  became  the  owner  of  the  plan- 
tation, he,  being  in  the  employ  of  Barrow  when  said  crop  was 
made,  but  being  in  the  employ  of  Shields  when  the  amount 
claimed  accrued. 

In  order  to  secure  the  exercise  of  the  privilege  claimed  by  the 
plaintiff  on  Barrow's  crop  raised  in  1843,  the  plaintiff  obtained  a 
writ  of  sequestration,  for  such  part  of  said  crop  as  might  be  sufB- 
cient  to  satisfy  his  claim ;  and,  accordingly,  seventeen  hogsheads 
of  sugar  were  seized  and  sequestered  by  the  Sheriff. 

Judgment  was  rendered  below,  against  Shields,  for  the  amount 
sued  for ;  but  the  Judge,  a  quo,  having  refused  to  allow  the  plain- 
tiff the  privilege  by  him  claimed  on  Barrow's  crop  of  1843,  re- 
jected his  demand  as  against  Barrow ;  and  from  this  last  judg- 
ment the  plaintiff  has  appealed. 

It  is  first  to  be  noticed,  that  the  petition  in  this  suit  contains 
no  allegation,  that  Barrow  is  personally  bound  for  the  debt  sued 
for ;  and  it  alleges,  that  the  plaintifi*'s  object,  in  calling  Barrow  as 
a  party  defendant  in  this  suit,  is  only  to  exercise  his  alleged  privi- 
lege on  the  crop  of  1843,  contradictorily  with  the  owner  thereof. 

The  only  evidence  upon  which  the  question  of  privilege  was 
tried  below,  results  from  certain  admissions  of  the  parties  found 
in  the  record,  in  the  following  words  :  "It  is  admitted,  that  the 
plaintiff  acted  as  overseer  of  the  Myrtle  Grove  plantation,  in  the 
employ  of  T-  R.  Shields,  as  alleged  in  the  petition,  in  1842 ;  that 
his  compensation  for  the  same  is  correctly  stated  therein  ;  that 
said  plantation  was  sold,  and  the  slaves  thereon  to  R.  R.  Barrow, 
on  the  9th  of  November,  1842,  and  possession  thereof  taken  by- 
said  Barrow,  and  ever  since  continued.  That,  during  the  year 
1843,  Welsh  acted  as  the  overseer  on  said  plantation  by  contract 
with  Barrow,  and  that  the  value  of  the  crop  made  thereon  in 
1843,  was  more  than  one  thousand  dollars,  besides  expenses," 

We  think  the  Judge,  a  quo^  did  not  err.    From  our  decision  in 

Vol.  XII.  67 


630  NEW  ORLEANS, 


Welsh  V.  SShieklfl  and  another. 


the  first  case,  it  is  clear  that  the  plaintiff  was  entitled  to  his 
privilege  on  the  crop  of  1842,  raised  by  him  for  the  benefit  of 
Shields,  and  sold  by  the  latter  to  Barrow  before  said  crop  was 
finished  ;  his  right  was  acquired  at  the  time  of  the  sale,  and  the 
subsequent  act  of  his  employer  could  in  no  manner  infringe  or 
defeat  it  j  but  this  is  no  reason  why  he  should  pretend  to  enforce 
his  said  privilege  upon  the  proceeds  of  the  crop  of  the  ensuing 
year  made  entirely  after  the  sale  to,  and  possession  of,  Barrow, 
and  why  the  latter  should  be  made  responsible  to  pay  Shields' 
debt,  and  be  obliged  to  suffer  a  privilege  to  be  exercised  on  his  own 
crop  for  services  rendered  to  Shields  for  a  part  of  the  previous 
year.  In  the  case  of  Johnson  v.  Kennedy  et  al.^  3  Rob.  216,  we 
held  that  art.  3148,  supposes  a  continuity  of  services.  Here,  the 
plaintiff's  services  for  Shields  had  ceased ;  and  although  he  con- 
tinued to  act  as  overseer  on  the  same  place  for  Barrow,  the  con- 
tinuity of  services  was  not  for  the  same  person ;  and,  in  such 
case,  we  are  not  ready  to  say  that  the  overseer's  privilege  should 
extend,  with  regard  to  the  salary  due  him  by  the  former  proprie- 
tor for  the  services  of  the  previous  year,  to  the  crop  made  in 
the  subsequent  year  by  another  person.  The  right,  according  to 
the  article  of  the  Code,  appears  to  be  allowed  in  relation  to  the 
same  employer,  who  has  not  paid  his  overseer's  wages  for  the 
year  last  past,  and  who  continues  to  keep  him  in  his  employ  for 
the  whole  or  part  of  the  following  year ;  but  we  cannot  admit  the 
proposition,  that  such  overseer  has  a  right  to  exercise  his  privi- 
lege upon  the  third  crop  made  on  the  same  plantation  by  a  third 
person,  and  that  such  third  person  should  be  made  thereby  indi- 
rectly liable  to  pay  the  debts  of  the  former  owner.  In  the  first 
case,  the  plaintiff's  right  on  the  crop  of  1842,  had  been  acquired 
previously  to  the  sale  ;  but  in  this  instance,  it  is  clear,  that  having 
never  acquired  any  right  on  the  crop  of  1843,  as  resulting  from 
the  services  by  him  rendered  to  Shields,  he  has  none  to  exercise. 
With  regard  to  the  right  which  the  plaintiff  may  have  to  claim 
the  amount  due  to  him  out  of  the  proceeds  of  the  crop  of  1842, 
which  was  disposed  of  by  Barrow  after  his  purchase,  and  which 
the  latter  may  have  kept  in  his  hands,  this  is  a  question  which  is 
not  presented  by  the  pleadings ;  and  if  any  such  right  exist,  so  as 
to  make  Barrow  personally  bound  to  pay  said  amount,  it  has  been 
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properly  reserved  by  the  Judge,  a  quo,  in  the  judgment  appealed 
from. 

Judgment  affirmed. 


Where  the  records  of  a  oourt  of  justice  show  that  a  judgment  was  pronounced  on  a 
particular  day,  evidence  of  witnesses  is  inadmissible  to  show  that  no  such  judg- 
ment was  pronounced.  Per  Curiam :  Parol  evidence  is  inadmissible  to  contra- 
dict the  records  of  a  court  of  justice. 

A  District  Court  cannot  enjoin  the  execution  of  a  judgment  rendered  by  a  Probate 
Court. 

Appeal  from  the  District  Court  of  West  Baton  Rouge,  Z?«6- 
lieuxj  J. 

Simon,  J.  This  suit  was  commenced  by  injunction  for  the 
purpose  of  arresting  the  action  of  the  Sheriff,  on  a  writ  of  posses- 
sion which  had  been  issued  from  the  Court  of  Probates  of  the 
parish  of  West  Baton  Rouge,  in  consequence  of  a  judgment  said 
to  have  been  rendered  by  the  said  court,  homologating  a  certain  act 
of  partition,  and  overruling  the  plaintiff's  objections  thereto. 
The  grounds  upon  which  the  injunction  was  obtained,  and  which 
were  sworn  to  by  the  plaintiff  at  the  foot  of  bis  petition,  as  being 
true  and  correct^  amount  to  an  absolute  denial  that  any  judg- 
fneni  overruling  his  opposition  to  the  partition  and  homologating 
the  same,  had  ever  been  rendered  and  read  in  open  court  by  the 
Judge  of  Probates  ;  and  are  based  upon  the  positive  allegations 
that  there  was  not,  and  could  not  be,  any  judgment  executory 
homologating  said  partition,  and  referred  to  in  the  writ  of 
possession,  and  decreeing  the  slaves  therein  named  to  be  the  de- 
fendant's property,  ^c. ;  and  that  he  had  notified  the  Sheriff  of 
the  non-existence  of  any  such  executory  judgment,  ^c. 

The  defendant  having  thought  proper  to  join  issue  upon  the 
allegations  of  the  petition,  and  mainly  upon  the  fact  of  the  exist- 
ence or  non-existence  of  the  judgment  upon  which  the  writ  of 
possession  was  issued,  subsequently  applied  to  us  for  a  writ  of 
prohibition  against  the  Judge,  a  ^tio.  and  to  the  party  who  had 
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obtained  the  injunction,  and  for  a  writ  oi mandamus  to  be  directed 
to  the  SheriflF,  ordering  him  to  carry  the  writ  of  possession  into 
eflfect,  and  to  put  the  applicant  into  possession  of  the  slaves;  on 
the  grounds  that  said  Judge  had  exceeded  his  jurisdiction  in 
granting  the  injunction,  that  such  jurisdiction  was  exclusively 
vested  in  the  Probate  Court,  by  which  the  judgment  bad  been 
rendered  and  the  writ  issued,  and  that,  consequently,  for  all  the 
matters  in  contest  in  the  original  suit,  the  District  Court  was  di- 
vested of  its  concurrent  jurisdiction,  &c.  We  ^^ecognized  the  le- 
gal principles  upon  which  the  application  for  a  writ  of  prohibi- 
tion was  founded,  but  we  discharged  the  rule,  as  it  did  not  appear 
that  the  party  had  applied  in  vain,  to  the  inferior  tribunal  for  re- 
lief; and  as  we  were  of  opinion,  that  under  the  issues  presented 
in  that  case,  the  jurisdiction  of  ihe  District  Court  depended  upon 
the  existence  or  non-existence  of  the  judgment  alluded  to  in  the 
applicant's  position.  See  9  Rob.  480,  and  10  lb.  169,  which  con- 
tain a  fall  exposition  of  the  pleadings,  and  of  the  respective  posi- 
tions of  the  parties  on  the  subject  in  controversy. 

This  case  was  subsequently  tried  in  the  court,  a  qua,  where 
the  judgment  upon  which  the  writ  of  possession  had  been  issued 
was  produced,  as  also  the  minutes  of  the  court  previous  to,  and 
after  rendering  the  same;  when  the  District  Judge,  being  of 
opinion  that  the  injunction  had  been  wrongfully  obtained,  on  the 
unfounded  assumption  that  there  was  no  judgment,  and  that  the 
Sheriff  and  the  plaintiff's  adversary  were  trespassers,  dissolved 
the  same;  and  from  this  judgment,  (the  question  of  damages  be- 
ing reserved  by  the  parties  for  further  adjustment,)  the  plaintiff 
has  appealed. 

The  record  contains  satisfactory  evidence,  that  the  writ  of  pos- 
session complained  of  was  issued  by  virtue,  and  in  consequence  of 
a  judgment  regularly  and  contradictorily  rendered  between  the 
parties,  by  the  Probate  Court ;  nay,  the  minutes  of  said  court 
show  that,  on  the  21st  of  September,  1844,  the  trial  of  the  appel- 
lant's opposition  to  the  homologation  of  the  partition  was  post- 
poned until  the  26th  ;  that,  on  the  latter  day,  after  hearing  the  ar- 
guments of  the  then  plaintiff's  counsel  on  the  defendant's  objec- 
tions, the  latter's  opposition  was  overruled,  in  toto  ;  that,  on  said 
day,  said  defendant  offered  in  evidence,  divers  documents  in  sup- 


FEBRUARY,  1846.  533 


Nolan  V.  Babin  and  another. 


port  of  his  objections ;  that  the  partition  was  homologated  ;  and 
that,  on  the  same  day,  the  court  delivered  its  judgment,  in  extensoj 
pointing  out  and  detailing  the  property  decreed  to  belong  to  the 
plaintiff  Bubin,  and  ordering  that  he  be  put  in  possession  thereof, 
according  to  law. 

But  the  record  further  shows,  that  on  the  trial  of  this  cause  in 
the  lower  court,  the  plaintiff  offered  divers  witnesses  to  establish 
the  allegations  in  his  petition,  that  no  judgment  as  averred  by 
him  ever  was  rendered  or  read  in  open  court ;  and  also  to  establish 
the  fact,  that  the  Probate  Court  had  adjourned  on  the  day  alleged, 
without  rendering  any  judgment  on  which  the  writ  of  possession 
was  issued.  The  testimony  was  rejected  by  the  court,  a  qua^  and 
the  appellant  took  a  bill  of  exceptions. 

We  think  the  Judge,  a  quo,  did  not  err.  There  is  no  princi- 
ple better  settled  in  the  law  of  evidence,  than  that  parol  testimo-^ 
ny  cannot  be  admitted  to  contradict  the  records  of  a  court  of  jus- 
tice. Courts  of  record,  says  Starkie,  part  4,  p.  1043,  speak  by 
means  of  their  records  only  ;  and  even  where  the  transactions  of 
courts,  which  are  not,  technically  speaking,  of  record,  are  to  be 
proved,  if  such  courts  preserve  written  memorials  of  their  proceed- 
ings, those  memorials  are  the  only  authentic  means  of  proof  which 
the  law  recognizes.  This  is  a  safe  rule  which  cannot  be  viola- 
ted, and  which  this  court  had  occasion  to  sanction  in  the  case 
of  Williams  v.  Hooper,  4  Mart.  N.  S.  176. 

It  is  clear,  that  the  injunction  sued  out  in  this  case  was  wrong- 
fully obtained  ;  that  the  allegations  on  which  it  was  applied  for 
were  unfounded  ;  that,  at  the  time  the  writ  of  possession  was  is- 
sued, there  was  a  judgment  entered,  which,  contrary  to  the  sworn 
allegations  of  the  plaintiff,  had  been  finally  and  regularly  render- 
ed ;  that  the  sole  object  of  the  plaintiff,  in  suing  out  an  injunc- 
tion from  the  District  Court,  was  perhaps  to  arrest  the  regular 
course  of  justice,  by  suspending  the  action  of  a  public  officer, 
acting  under  a  writ  duly  issued  from  a  court  of  competent  juris- 
diction ;  that  the  District  Judge,  had  he  been  made  aware  of  the 
existence  of  the  judgment  of  the  Probate  Court,  would  have  re- 
fuj^ed  to  grant  the  writ  of  injunction ;  that  he  was  induced  to 
grant  it,  from  the  positive  allegations  of  the  plaintiff,  that  no  judg- 
ment whatever  existed,  or  had  been  rendered ;  and  that  the  valid- 
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ity  or  nullity  of  a  judgment  of  the  Court  of  Probates,  cannot  be 
inquired  into  in  the  District  Court,  or  such  judgment  arrested  in 
its  effect,  by  a  writ  of  injunction  issued  from  another  tribunal 
foreign  to  its  jurisdiction. 

The  judgment  appealed  from  must,  therefore,  be  affirmed  ;  but 
as  under  our  laws,  the  party,  at  whose  request  an  injunction  has 
been  wrongfully  sued  out,  is  bound  to  undergo  all  the  consequen- 
ces of  his  illegal  act,  when  injurious  to  the  rights  of  his  adversa- 
ry, we  think  justice  requires  that  this  case  should  be  remanded  to 
the  lower  court,  for  the  purpose  only  of  trying  and  adjusting  the 
question  of  damages  reserved  by  the  parties,  as  resulting  from 
the  injunction  bond  furnished  by  the  plaintiff  and  appellant. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed  with  costs  ;  and  it  is  further  ordered 
and  decreed,  that  this  case  be  remanded  to  the  court,  a  qua,  for 
the  purpose  only  of  trying  the  question  of  damages  reserved  by 
the  parties. 

Lobdell,  Brunot  and  Labauve,  for  the  appellant. 

Robertson,  for  the  defendants. 


John  Dutton  v.  Gustave  S.  Rousseau,  Sheriff. 

One  whose  property  has  been  seized  and  sold,  after  notice  of  his  title,  under  an 
execution  against  a  third  person,  may  recover  not  only  the  valae  of  the  property, 
but  damages  for  the  illegal  seizure  and  sale. 

One  who  possesses  personal  property,  not  as  owner,  but  as  agent,  can  acquire  no 
title  by  prescription,  even  as  to  third  persons. 

Appeal  from  the  District  Court  of  Iberville,  Deblieux,  J. 

Labauve,  for  the  plaintiff. 

Burkj  for  the  appellants. 

MoRPHY,  J.  The  defendant.  Sheriff  the  parish  of  Iberville, 
is  sued  for  damages  to  the  amount  of  eiorht  hundred  dollars,  on 
the  allegation  that  he  wrongfully  seized  and  carried  away  from  a 
public  livery  stable,  kept  by  one  Isaac  Ashbrook,  in  the  town  of 
Plaquemines,  a  stallion  called  Little  Red,  the  property  of  the  pe- 
titioner, and  that  although  he  was  duly  warned  and  notified  that 
said  horse  belonged  to  the  petitioner,  and  was  shown  his  title  to 
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the  same,  be  persisted  in  his  illegal  proceeding,  and  actually  sold 
the  said  horse,  on  the  3d  of  February,  1844.  The  defendant  de- 
nied being  indebted  to  the  plaintiff,  and  averred  that  under  a  writ 
of  Jieri  facias,  in  a  suit  of  John  J.  Burk  v.  Isaac  Ashbrooky  and 
by  the  direction  of  the  said  John  J.  Burk,  he  seized  in  the 
possession  of  Ashbrook  the  stallion  in  question ;  that  having 
been  notified  that  the  horse  was  not  the  property  of  the  defend- 
ant in  execution,  he  advised  John  J.  Burk  of  the  fact,  but  that 
the  latter  insisted  on  the  seizure  and  sale  of  the  horse  as  the  pro- 
perty of  Ashbrook,  and  gave  respondent  a  bond  with  Jean  Bap- 
tiste  Rils,  as  surety,  to  indemnify  him  for  all  damages  he  might 
sustain  in  consequence  thereof;  and  that  he  thereupon  executed 
the. writ  by  seizing  and  selling  the  horse.  The  Sheriff  prays 
that  Burk  and  Rils  be  cited  in  warrranty  to  defend  this  suit,  and, 
that  he  have,  against  them  in  ^o/tcfo,  judgment  for  such  sum  as 
he  may  be  decreed  to  pay  to  the  plaintiff.  The  parties  cited  in 
warranty  answered,  by  denying  the  defendant's  right  to  call  upon 
them'  under  their  indemnity  bond,  because  he  was  not  authorized  by 
law  to  require  of  ihem  such  a  bond,  the  property  seized  being  per- 
sonal property  found  in  the  actual  possession  of  Ashbrook,  the  de- 
fendant in  the  execution,  which  it  was  his  official  duty  to  levy 
upon.  They  deny  that  they  ever  had,  before  the  sale,  any  notice 
of  any  outstanding  title  in  any  other  person  than  Ashbrook,  ex- 
cept from  the  latter's  assertion,  which  they  were  justified  in  disre- 
garding. They  deny  plaintiff's  ownership,  and  aver,  that  if  he  ever 
had  any  title  to  the  horse,  he  had  no  longer  such  title  at  the  time 
of  the  seizure  and  sale,  having  lost  the  same  by  prescription,  and 
by  suffering  the  said  Ashbrook,  for  a  number  of  years  to  remain 
in  possession  of  the  horse,  and  to  act  as  the  ostensible  owner  of 
the  same,  (fcc.  The  case  was  laid  before  a  jury  who  gave  their 
verdict  for  $337  33,  in  favor  of  the  plaintiff'  against  the  defen- 
dant, and  for  a  like  sum  in  favor  of  the  latter  against  his  warran- 
tors ;  a  motion  for  a  new  trial  having  been  overruled,  and  judg- 
ment entered  up  in  conformity  with  the  verdict,  the  defendant 
and  warrantors  appealed. 

The  evidence  conclusively  establishes  the  plaintiff's  owner- 
ship of  the  horse,  which  he  bought  in  1835,  from  Wm.  H.  Bell, 
for  $400.     It  further  shows,  that  at  the  time  of  his  purchase,  the 
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horse  was  at  the  public  livery  stable  of  Ashbrook,  and  continued 
to  be  kept  there  for  plaintiff  up  to  the  date  of  the  seizure ;  that  the 
Sheriff  was  informed  by  Ashbrook,  that  the  horse  was  the  pro- 
perty of  the  plaintiff;  but  that  having  received  an  indemnifying 
bond  from  the  plaintiff  in  the  execution,  who  insisted  on  his  levying 
under  his  writ,  he  seized  and  sold  (he  horse,  which  was  bought 
by  the  said  plaintiff  for  $32.  The  bond  recites,  that  Ashbrook 
had  denied  having  any  claim  or  property  in  the  horse,  and  at  the 
Sheriff's  sale  the  plaintiff  iiad  his  title  to  the  same  exhibited  and 
read.  There  is  some  diversity  of  opinion  among  the  witnesses 
as  to  the  value  of  the  horse  at  the  time  of  the  sale,  their  estimates 
ranging  from  $150  to  $400.  One  of  them  says,  that  he  came  to 
the  sale,  intending  to  bid  the  latter  sum,  which  he  would  have 
given,  if  he  could  have  had  a  good  title  to  the  horse.  We  can- 
not say,  under  the  evidence,  that  the  amount  awarded  by  the  jury 
is  excessive  as  is  urged  by  the  appellants.  It  is  given  not  only 
for  the  actual  value  of  the  horse,  but  also  for  the  damages  claim- 
ed, the  assessment  of  which  is  the  peculiar  province  of  the  jury. 
Some  reliance  is  placed  on  the  circumstance,  that  Ashbrook  seve- 
ral times  advertised  the  horse,  and  made  out  bills  for  its  services 
in  his  own  name,  and  even  mentioned  to  one  of  the  witnesses 
that  he  was  the  owner  of  it ;  but  it  is  shown,  that  posterior  to 
the  time  alluded  to  by  this  witness,  Ashbrook  always  said  that 
the  horse  belonged  to  the  plaintiff,  and  so  stated  to  a  number  of 
persons.  It  is  also  shown  to  be  customary  with  the  keepers  of 
stallions  to  advertise  them  in  their  own  names,  whether  owned 
by  them  or  not.  The  plea  of  prescription  is  untenable,  as  Ash- 
brook never  possessed  as  owner,  but  as  plaintiff's  ageut. 

Judgment  affirmed. 


Edward  G.  Hyde  and  others  v,  Carmelite  Erwin,  Cura- 
trix  of  Isaac  Erwin,  an  Interdicted  Person. 

District  Courts  have  jurisdictioo  of  actions  against  the  curator  of  an  interdicted 
person  to  recover  a  claim  against  the  person  interdicted. 
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Appeal  from  the  District  Court  of  Iberville,  Deblieux,  J. 

Labauve,  for  the  plaintiffs. 

Talbot  and  Robertson,  for  the  appellant. 

MoRPH Y,  J.  The  defendant  is  sued  as  the  curatrix  of  her 
husband,  Isaac  Erwin,  an  interdicted  person,  on  a  note  for  $820  60, 
drawn  in  favor  of  the  petitioners  by  the  said  I.  Erwin,  some  time 
before  his  interdiction.  An  exception  was  taken  to  the  jurisdic- 
tion of  the  District  Court,  which  being  overruled,  the  defendant 
pleaded  the  general  issue;  and  she  now  appeals  from  a  judg- 
ment rendered  against  her  below. 

We  are  not  aware  of  any  provision  in  the  Code  of  Practice, 
authorizing  Courts  of  Probates  to  take  cognizance  of  claims  for 
money,  except  when  due  by  successions  under  the  management 
of  curators,  testamentary  executors,  administrators,  &c.  Arts. 
924,  983.  This  court  has  accordingly  held,  that  the  ordinary 
tribunals  have  jurisdiction  of  suits  brought  against  minors,  when 
they  are  in  possession  of  an  estate  already  administered  upon 
by  a  curator  or  testamentary  executor,  or  when  the  debt  is  due 
by  themselves.  Codeof  Pract.  art.  996.  6  Mart.  N.  S.  519.  4 
La.  202.  5  La.  384.  10  La.  18.  11  La.  359.  In  the  case  of 
Bdbin  v.  Todd,  Tutor.  4  Rob.  20,  we  said :  "  We  can  see  no 
good  reason,  nor  are  we  acquainted  with  any  law  which  should 
prevent  the  District  Courts  from  taking  cognizance  of  claims 
against  minors,  or  against  interdicted  persons,  or  absentees,  whose 
estates  are  administered  by  curators.  If  minors  be  suable  as  heirs 
in  the  ordinary  courts,  under  article  996  of  the  Code  of  Practice, 
for  debts  due  by  the  successions  which  they  inherit,  it  would 
seem,  that  they  cannot  except  to  such  jurisdiction  when  sued  for 
debts  due  by  themselves.  In  the  absence  of  any  expression  of 
legislative  will  on  the  subject,  we  do  not  feel  authorized,  either 
to  extend  the  limited  jurisdiction  of  the  Courts  of  Probates,  or  to 
restrict  the  general  one  vested  in  the  ordinary  tribunals."  The 
plea  to  the  jurisdiction  of  the  court  was  properly  overruled. 

Judgment  affirmed. 
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Zenon   Labauve   V,   Carmeltte  Erwin,  Curatriz  of  Isaac 
Erwin,  an  Interdicted  Person. 

Appeal  from  the  District  Court  of  Iberville,  DeblteuZj  J. 

Labauve,  pro  se. 

Talbot  and  Robertson^  for  the  appellant. 

MoRPHY,  J.  This  case  presents  the  same  question  of  juris- 
diction, as  that  just  decided  in  Hyde  &  Goodrich,  against  the 
same  defendant. 

Judgment  affirmed. 


James  Morton  v.  Jeremiah  Weatherbt. 

Appeal  from  the  District  Court  of  Iberville,  Deblieux^  J. 

Talbot,  for  the  plaintiff. 

Edwards,  for  the  appellant. 

Martin,  J.  The  defendant  complains  of  a  judgment,  by 
which  the  claim  of  the  plaintiff,  a  joint  and  several  co-debtor  of 
his,  for  the  excess  of  payments,  made  on  account  of  the  common 
debt,  is  sustained.  The  question  turns  upon  mere  matters  of  fact 
and  of  calculation.  We  have  carefully  examined  the  amount 
and  dates  of  the  different  items  in  the  plaintiff's  account,  and 
have  gone  over  the  calculations  of  the  First  Judge,  and  have  ar- 
rived at  the  result  to  which  he  was  led. 

The  plaintiff  has  claimed  damages  for  the  frivolous  appeal* 
As  the  balance  is  not  large,  being  only  $366,  and  the  judgment 
allows  interest  thereon,  at  the  rate  of  ten  per  cent,  we  have  not 
thought  proper  to  allow  damages. 

Judgm^t  affirmed. 
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John  Sedly  Webb  v.  John  Goodby  and  others. 

A  testator  leaving  three  or  more  children,  or  the  descendaots  of  three  or  more 
children,  cannot  dispose  by  donation  mortU  causa  of  more  than  one-third  of  his 
property.     C.  C.  1480. 

Grandchildren,  forced  heirs  of  the  testator  by  representation  of  their  mother,  are 
bound  to  collate  any  legacy  made  to  them  by  the  testator,  unless  expressly  made 
as  an  advantage  over  their  co-heirs  and  besides  their  legitimate  portion.  G.  C. 
1306,  1307. 

Appeal  from  the  Court  of  Probates  of  Ibervillcj  Button^  J. 

Keep^  for  the  appellant. 

Hamilton  and  Labauve,  for  the  defendants. 

MoRPHY,  J.  This  action  is  brought  by  one  of  the  heirs  of  the 
late  James  Goodby,  to  obtain  a  partition  of  the  succession,  the 
reduction  of  certain  legacies  exceeding  the  disposable  portion,  and 
the  collation  of  donations,  inter  vivos,  made  to  his  co-heirs  by  the 
deceased.  At  the  time  of  his  death,  James  Goodby  left  three 
children,  either  alive  or  represented,  to  wit :  John  Goodby,  Anna 
Cecilia  Goodby,  the  deceased,  wife  of  Webb,  represented  by  the 
plaintiff,  John  S.  Webb,  her  only  son,  and  Mathilda  Groodby,  the 
deceased  wife  of  Levi  Luckett,  represented  by  three  minor  chil- 
dren. In  his  lifetime,  the  deceased  had  advanced  to  John  Good- 
by $1300,  as  a  portion  of  the  share  he  was  to  receive  from  his 
succession ;  and,  in  like  manner,  he  had  advanced  $950  to  his 
daughter  Mathilda  Luckett.  By  his  last  will  and  testament, 
James  Goodby  bequeathed  all  his  property  to  the  children  of  John 
Goodby,  and  to  those'of  his  deceased  daughter  Mathilda  Luckett, 
declaring  that  if  John  S.  Webb,  the  only  son  of  Anna  Goodby, 
ever  returned  to  the  country,  he  gave  him  one-fifth  of  his  pro- 
perty, &c.  By  a  codicil  made  shortly  after,  the  testator  ordered 
the  emancipation  of  two  of  his  slaves,  who  were  appraised  in  the 
inventory  of  the  estate  at  $600.  Under  these  facts,  which  appear 
of  record,  the  Probate  Judge  decreed,  that  the  children  of  John 
Goodby  were  entitled,  as  legatees,  to  one-third  of  the  estate,  after 
deducting  the  appraised  value  of  the  two  slaves  emancipated ; 
that  John  Goodby,  and  the  heirs  of  Mathilda  Luckett  should 
collate,  and  bring  back  to  the  mass  of  the  succession,  the  sums 
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respectively  received  by  them  ;  that  each  of  the  heirs  of  the  de- 
ceased, or  their  representatives,  should  receive  one-third  of  the 
estate  after  paying  the  debts,  claims,  legacies  and  charges  against 
it ;  and  that  a  partition  should  be  made  accordingly.  From  this 
judgment  John  S.  Webb  appealed. 

The  counsel  for  the  appellant  has  not  informed  us,  nor  are  we 
able  to  discover,  what  is  his  ground  of  complaint  against  the  judg- 
ment appealed  from.  The  testator  having  three  children,  could 
dispose  of  one-third  of  his  estate,  to  which  proportion  the  Probate 
Judge  has  reduced  the  legacies  contained  in  his  will.  The 
whole  of  the  disposable  portion,  after  deducting  the  value  of  the 
slaves  emancipated,  was  properly  given  to  the  children  of  John 
Good  by,  inasmuch  as  those  of  Mathilda  Luckett,  being  forced 
heirs  of  the  testator  by  representation  of  their  mother,  were  bound 
under  the  law  to  collate  the  legacy  to  them,  the  testator  not  hav- 
ing expressed  his  intention  that  any  part  of  it  should  be  given 
to  them  as  an  advantage  over  their  co-heirs,  and  besides  their 
legitimate  portion.    Civ.  Code,  arts.  1306,  1307,  J 480. 

Judgment  affirmed. 


fj7     46' 


John  Carpenter  v.  Ellen  Adair  Beatty  and  Husband. 

To  entitle  a  plaintiff  to  recover  on  a  contract  executed  by  a  person  acting  as  an 
agent,  the  authority  of  the  agent  must  be  proved. 

A  curator,  ad  hoc,  appointed  to  represent  an  absent  defendant,  hajs  no  right  to  ap- 
pear for  the  defendant,  until  regularly  cited. 

A  curator,  ad  hoc^  cannot  waive  the  production  of  any  evidence  necessary  to  es- 
tablish the  plaintiff's  claim  ;  nor  can  be  consent  to  any  judgment  being  rendered 
against  the  absentee,  or  waive  any  legal  right  of  the  party  he  is  charged  to  de- 
fend. 

The  exception  of  res  judicata  can  be  pleaded  for  the  first  time  before  the  Supreme 
Court,  only  where  the  facts  necessary  to  sustain  it  appear  from  the  record.  C. 
P.  902. 

Appeal  from  the  District  Court  of  Pointe  Coupee,  Deblieux,  J. 

Simon,  J.  The  object  of  this  action  is  to  recover  of  the  de- 
fendants, who  are  absentees,  the  amount  of  three  promissory 
notes,  which  are  iTeged  in  the  feiition  to  have  been  given  in 
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consequence  of  a  certain  contract  made  with  their  agent,  for  the 
purpose  of  making  and  building  a  lev6e  on  a  tract  of  land  belong- 
ing to  E.  A.  Beatty,  situated  in  the  parish  of  Pointe  Coupee. 
The  notes  sued  on  purport  to  have  been  signed  by  William  Beat- 
ty, acting  as  the  agent  of  the  defendants,  are  made  payable  to  the 
plaintiff,  and  amount  together  to  the  sum  of  $1291  98,  to  be  paid 
on  the  first  January,  1843. 

On  the  application  of  the  plaintiff,  AVilliam  Beatty,  through 
whom  the  contract  and  notes  sued  on  appear  to  have  been  exe- 
cuted in  the  name,  and  as  the  agent  of  the  defendants,  was  ap- 
pointed curator,  ad  hoc,  to  represent  and  defend  them  in  this  ac- 
tion. No  citation  was  served  upon  him,  and  he  entered  his  ap- 
pearance in  his  capacity  of  curator,  ad  hoc,  by  filing  his  answer 
and  pleading  the  general  issue. 

Judgment  was  rendered  below,  in  favor  of  the  plaintiff,  against 
the  defendant  E.  A.  Beatty,  for  the  sum  of  $1000,  upon  a  verbal 
agreement  of  the  counsel  of  both  parties  in  court,  that  it  should  bo 
rendered  for  tliat  amount,  and  execution  stayed  upon  it  until 
three  months  from  the  date  thereof;  and  from  this  judgment  the 
defendant  E.  A.  Beatty  has  appealed. 

It  appears  from  the  statement  of  facts,  that  the  only  evidence 
introduced  by  the  plaintiff  in  support  of  his  demand,  was  a  con- 
tract, under  private  signature,  between  William  Beatty  as  agent, 
and  the  plaintiff;  a  proems-verbal  or  report  signed  Alex.  Ar- 
drey,  Syndic  of  Roads  and  Levees,  for  the  first  section,  first  dis- 
trict, of  the  parish  of  Pointe  Coupee  ;  and  the  three  notes  sued  on, 
executed  by  William  Beatty,  as  agent  of  the  defendants.  No- 
thing else  was  proved,  and  judgment  was  rendered  against  the 
defendant  E.  A.  Beatty,  without  its  having  been  shown  that  Wil- 
liam Beatty  was  ever  authorized  to  act  as  the  agent  of  the  defen- 
dants, and  to  bind  them  by  the  contract  and  notes  by  him  executed 
in  their  names.  It  is  true,  the  judgment  appealed  from  was  ren- 
dered with  the  consent  of  the  curator,  ad  hoc  ;  but  could  the  cu- 
rator give  any  consent  to  bind  those  whom  it  was  his  duty  to  de- 
fend? 

It  is  now  well  settled  in  our  jurisprudence,  that  until  regular 
process  is  served  upon  the  curator,  ad  hoc,  he  has  no  capacity  to 
act  as  such ;  that  he  cannot  waive  any  of  the  legal  proceedings 
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required  for  the  protection  of  the  rights  of  the  absentee  he  is  call- 
ed upon  to  defend  ;  that  his  powers  must  be  strictly  limited  to 
those  conferred  by  law;  that  they  cannot  be  extended  to  the  per- 
formance of  any  other  acts  than  such  as  tend  to  the  defence  of 
the  rights  and  interests  of  the  absentee  whom  he  represents ;  that 
he  cannot  waive,  prospectively,  on  behalf  of  his  client,  the  pro- 
duction of  legal  evidence^  nor  bind  him  by  agreeing  to  dis- 
pense with  the  forms  of  the  law  in  taking  it ;  that  he  cannot  sur- 
render any  lawful  means  of  defence,  to  the  injury  of  the  absen- 
tee whom  he  represents ;  that  attorneys  at  law  have  not  the  pow- 
er to  acknowledge  debts  claimed  against  their  clients,  and,  a  for- 
tiori a  curator,  ad  hoc^  whose  authority  is  not  greater  than  that 
allowed  to  the  attorneys  employed  by  the  party ;  and  that,  as  a 
general  and  fixed  rule,  a  curator,  ad  hoc,  cannot  be  permitted  to 
waive  any  of  the  legal  rights  of  the  party  he  is  charged  to  repre- 
sent and  defend.  10  Mart.  474.  3  La.  203.  13  lb.  284.  17  lb. 
117.  Hill  et  al.  v.  Barlow  ei  aL  6  Rob.  142.  Hyde  et  aL  v. 
Craddick,  10  lb.  387.  And  KrtButler  et  al  v.  The  Bank  of  the 
United  States,  ante,  456.  Here,  therefore,  it  is  clear,  that  the  pro- 
ceedings had  in  this  suit,  from  the  day  of  the  appointment  of  the 
curator,  ad  hoc,  are  irregular  and  illegal ;  that  said  curator,  not 
having  been  cited,  had  no  right  to  appear  for  the  absentees ;  that 
he  could  not  waive  the  production  of  the  legal  evidence  upon 
■which  the  plaintiff's  claim  is  based  ;  that  he  could  not  consent 
to  the  rendering  of  any  judgment  against  said  absentees  for  the 
amount  claimed,  nor  any  part  thereof;  and  that  all  said  proceed- 
ings and  the  judgment  appealed  from,  are  mere  nullities. 

This  action,  however,  appears  to  have  been  properly  instituted ; 
and  the  order  appointing  a  curator,  ad  hoc,  to  the  absent  de- 
fendants was  legally  rendered.  We  think,  that  although  the 
subsequent  proceedings  were  irregular  and  illegal,  this  suit  ought 
not  to  be  dismissed ;  but  that  justice  requires  it  should  be  re- 
manded to  the  lower  court,  to  be  le-instated  on  its  docket  as  a  suit 
newly  commenced,  to  be  proceeded  in  according  to  law. 

With  regard  to  the  plea  of  res  judicata,  filed  in  this  court  by 
the  appellee,  it  cannot  be  noticed,  it  is  true,  it  is  one  of  those  per- 
emptory exceptions  which  may  be  pleaded  at  any  period  of  a  cause ; 
but  nothing  ha$  been  shown  to  substantiate  it,  and  the  proof  of 
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it  does  not  appear  by  the  mere  examination  of  the  record.  Code 
of  Pract.  art.  902. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court,  be  annulled ;  and  it  is  further  ordered  and  decreed, 
that  this  cause  be  remanded  to  the  inferior  tribunal  to  be  re-in- 
stated on  its  docket  as  a  suit  newly  commenced,  to  be  proceeded 
in  according  to  law  ;  the  costs  in  the  lower  court  from  the  filing 
of  the  answer  of  the  curator,  ad  hoc,  and  those  in  this  court,  to 
be  borne  by  the  plaintiff  and  appellee. 

Cooler/^  for  the  plaintiff. 

Lacoste,  for  the  appellant. 


Amaron  Ledoux  and  others  r.  Pierre  Porche. 

Where  a  factor  transmits  to  his  principal  accoanta  of  the  sales  of  his  crops,  and  of 
advances  of  money  and  purchases  made  for  him,  and  proTes  their  receipt  by  the 
principal,  and  the  latter  receives  such  accounts  without  objection,  and  acknow- 
ledges the  receipt  of  the  articles  purchased  for  him,  he  will  be  presumed  to  have 
assented  to  the  correctness  of  the  account ;  and  in  an  action  by  the  factor  for  a 
balance  due  to  him,  the  burden  of  proving  that  the  crops  sold  for  more,  or  that 
the  articles  furnished  had  been  purchased  for  less  than  the  account  shows,  is  on 
the  defendant 

Appeal  from  the  District  Court  of  Pointe  Coupee,  Deblieux,  J. 

Provosti/j  for  the  plaintiffs. 

LacostCj  for  the  appellant. 

Simon,  J.  The  defendant  is  appellant  from  a  judgment 
which  condemns  him  to  pay  to  the  plaintiffs  the  sum  of  $572  19, 
which  is  the  balance  of  an  account  current  heretofore  existing 
between  the  parties,  and  to  prove  which,  said  plaintiffs  thought 
proper  to  probe  the  conscience  of  their  debtor. 

It  results  from  the  answers  of  the  defendant  to  the  interrogato- 
ries propounded  to  him  by  the  plaintiffs,  that  the  latter  were  his 
commission  merchants,  in  the  city  of  New  Orleans,  between  the 
years  1841  and  1844 ;  that  he,  the  defendant,  received  all  the  ar- 
ticles, goods  and  merchandize  specified  in  the  account  annexed 
to  the  plaintiffs'  petition  ;  that  he  does  not  recollect  having 
with  said  plaintiffs,  an  account  current  which  has  never  been 
settled ;  and  that  said  defendant  acknowledges  to  have  received 
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from  the  plaintiffs,  an  account  similar  to  the  one  sued  on,  and  lo 
have  also  received  every  year  from  his  commission  merchants, 
an  account  current,  in  which  he  was  debited  with  the  drafts, 
sums  of  money  or  payments,  goods  and  merchandizes,  drayages, 
commissions,  &c.,  and  debited  with  the  proceeds  of  cotton  speci- 
fied in  said  account. 

The  account  current  annexed  to  the  plaintiff's  petition,  begins 
with  charging  the  defendant  with  $36  73,  being  the  balance  due 
according  to  account  rendered,  bearing  date  30lh  of  June,  1842. 
The  items  which  follow  said  balance,  consist  of  divers  goodsand 
merchandize  forwarded  to  him  at  divers  periods,  renewals  and 
payments  of  notes  in  bank,  payments  of  drafts  in  favor  of  divers 
persons  ;  and  show  the  credits  to  which  said  defendant  is  enti- 
tled, as  proceeding  from  sales  of  cotton,  &c.,  from  the  20th  of 
July,  1842,  to  the  16th  of  August,  1843,  periods  within  which 
all  the  different  items  in  the  account  are  embraced,  showing  on 
the  debit  side  thereof,  an  amount  of  $2118  78,  and  on  the  credit 
side,  a  sum  of  $1546  57. 

The  correspondence  of  the  defendant  with  the  plaintiffs  shows 
also  the  nature  of  his  dealings  and  transactions  with  them. 
They  were  his  commission  merchants,  charged  with  the  sales  of 
his  cotton  crops,  and  were  in  the  habit  of  procuring  and  purchas- 
ing for  him  the  articles  which  he  wanted,  and  of  renewing  his 
notes  in  bank,  and  paying  the  drafts  which  he  drew  upon  them 
at  different  periods.  All  the  drafts  and  notes  mentioned  in  the 
account  current  were  produced  in  evidence,  and  are  found  in  the 
record. 

It  is  clear,  that  the  defendant,  who  acknowledges  that  he  has 
received  all  the  articles  of  goods  and  merchandize  enumerated 
in  the  account  current,  and  that  he  has  been  furnished  with  an 
account  similar  to  the  one  sued  on,  and  also  that  he  received 
every  year,  an  account  current  of  his  dealings  with  the  plaintiffs, 
and  who  tacitly  recognized  the  correctness  of  the  claim  by  mak- 
ing no  objection  thereto,  cannot  now  pretend  that  said  claim  is 
unfounded.  The  plaintiffs  were  his  commission  merchants,  act- 
ed as  his  agents,  purchased  goods  for  him,  and  accepted  his  drafts 
and  paid  his  notes  in  bank  in  that  capacity  ;  and  it  seems  to  us, 
that  his  silence  precludes  any  objection,  now,  to  his  reimbursing 
to  the  plaintiffs,  the  amount  of  their  advances.    7  Mart,  N.  S. 
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142.  10  La.  298.  Merlin,  (Questions  de  Droit,  verbo,  Compte 
Courant,  p.  488.  Here,  however,  there  is  more  than  the  defen- 
dant's  ratification  of  the  acts  of  his  agents  as  resulting  from  his 
silence.  There  is  positive  proof  of  his  having  received  fronri 
them  the  goods  and  merchandize  carried  in  the  account,  of  his 
drafts  having  been  peud  as  charged,  and  of  his  notes  having  been 
renewed.  His  defence  is  limited  to  the  general  issue ;  and  al- 
though, in  answer  to  one  of  the  plaintiffs'  interrogatories  he  states 
evasively,  that  he  does  not  recollect  having  with  the  plaintiffs 
an  accouTtt  current  tftat  has  never  been  settled^  we  are  not  pre- 
pared to  say,  that  his  want  of  recollection  can  be  taken  as  proof 
that  he  owes  the  plaintiffs  nothing,  or  can,  in  any  manner,  weaken 
the  evidence  which  has  been  adduced  by  the  latter  to  establish 
their  claim.  The  goods  were  not  sold  by  the  plaintiffs,  but  were 
purchased  by  them  at  the  request  of  the  defendant,  as  advances 
made  to  him  on  the  sales  of  his  crops ;  and  we  agree  with  the 
Judge,  a  quoy  in  the  opinion,  that  said  plaintiffs  having  establish- 
ed the  receipt  of  the  accounts,  and  of  the  articles  of  merchandize 
purchased  for  his  benefit,  it  was  his  duty  to  prove  that  his  cotton 
had  been  sold  for  more  than  is  accounted  for,  or  that  the  articles 
furnished  had  been  purchased  for  less  than  charged. 

Judgment  affirmed. 


Joseph  W.  Tucker,  Testamentary  Executor  of  Abner  Robin- 
son, deceased,  v,  J.  C.  Beatty,  Attorney  of  the  absent  Heirs  of 
Abner  Robinson. 

A  teatator  havingr  directed  that  plaintiff,  who  was  joint  owner  with  him  of  a  plan- 
tation, and  who  subeeqnently  qualified  aa  his  testamentary  executor,  should  have 
the  privilege  of  taking  his  share  of  the  plantation  at  a  certain  price,  the  latter, 
as  executor,  presented  a  petition  to  the  Probate  Court  praying  that  the  attorney 
of  the  absent  hemi  might  be  cited,  and  the  testator's  half  of  the  property  adju- 
dicated to  him  at  the  price  fixed  by  the  will.  It  was  proved  that  the  succession 
was  insolvent  Held :  that  the  estate  being  insolventi  a  meeting  of  the  creditors 
should  have  been  called  to  deliberate  on  the  most  advantageous  manner  of  sell- 
ing its  effects  (C.  C  1160) ;  that  the  creditors  alone  have  the  right  to  fix  the  time 

and  conditions  of  the  sale  of  the  property ;  and  that  the  proceedings,  not  having 
been  carried  on  contradictorily  with  the  creditors,  nor  with  their  consent^  most 

be  dismissed. 
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Appeal  from  the  Court  of  Probates  of  Lafourche  Interior, 
McAllister,  J. 

C.  A.  Johnson,  for  the  appellant. 

Beatty,  attorney  for  the  absent  heirs,  contra, 

Simon,  J.  The  last  will  and  testament  of  Abner  Robinson 
deceased,  by  him  executed  in  the  State  of  Virginia,  having  been 
proven  and  admitted  to  record  by  proceedings  had  before  the 
Circuit  Superior  Court  of  law  and  chancery  for  Henrico  county 
and  the  city  of  Richmond,  on  the  21st  of  December,  1842,  the 
same  was  subsequently  ordered  to  be  executed  in  this  State,  by 
the  Court  of  Probates  of  the  parish  of  Lafourche  Interior,  The 
deceased  had  appointed  in  his  said  will  several  executors,  among 
whom  was  Joseph  W.  Tucker,  who,  having  alone  complied  with 
the  requisites  of  the  law,  was  duly  qualified,  and  proceeded  to 
act  as  the  sole  executor  in  this  State. 

Inventories  of  the  property  left  by  the  deceased  in  Louisiana, 
were  made  at  the  request  of  the  plaintiff  as  executor,  in  February, 
March  and  April,  1843,  amounting  to  very  large  sums,  and  the 
estate  was  accordingly  put  under  the  administration  of  the  plain- 
tiff, in  execution  of  the  will  of  the  deceased.  The  will  first  di- 
rects the  payment  of  the  testator's  debts,  and  after  leaving  seve- 
ral legacies  to  individuals  therein  named,  amounting  in  the  ag- 
gregate to  one  hundred  and  isixty-five  thousand  dollars,  proceeds  to 
say :  "  I  desire  that  my  Louisiana  estate  shall  be  kept  together, 
and  not  sold  until  the  1st  of  January,  1845,  and  the  profits  aris- 
ing therefrom  in  the  mean  time  applied  to  the  payment  of  my 
just  debts  and  legacies,  and,  as  soon  after  the  said  j&rst  of  January, 
1845,  as  practicable,  I  desire  that  my  home  plantation  on  the  La- 
fourche may  be  sold  for  the  best  price  that  can  be  obtained  there- 
for, jxiyable  in  six  equal  instalments,  6cc"  The  testator  further 
says  :  "  I  desire  that  Joseph  W.  Tucker  shall  have  the  option  of 
taking  my  moiety  of  the  estate  and  the  property  therein  owned 
jointly  by  us  in  Louisiana,  as  it  now  stands,  at  seventy-five  thou- 
sand dollars,  payable  in  three  equal  annual  instalments  from  the 
day  of  sale  without  interest,  and  in  case  any  additional  property 
shall  be  put  on  the  estate  before  the  sale,  one-half  of  the  value  of 
such  additional  properly  is  to  be  paid  for  by  him  on  the  same 
terms  in  addition  to  the  above  price.    And  if  the  said  Tucker 
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refuses  to  take  my  moiety  of  the  estate,  on  the  terms  above  stated, 
then  I  direct  my  executors  to  sell  the  same,  and  also  the  rest  of 
my  Louisiana  property,  upon  such  credit  and  terms  as  to  them 
shall  seem  best  calculated  to  insure  a  good  price." 

It  farther  appears,  that  the  estate  was  very  largely  involved  at 
the  time  of  the  death  of  the  testator,  and  that  the  testamentary 
executor  having  rendered  an  account  of  his  administration  be-  ^ 
fore  the  Probate  Court,  the  same  was  homologated  on  the  first  of 
December,  1845,  showing  yet  an  indebtedness  by  the  succession, 
as  admitted  by  the  executor,  of  upwards  of  two  hundred  thou- 
sand dollars,  exclusive  of  the  legacies.  The  plaintiff  was  con- 
tinued in  his  functions  of  executor  according  to  law. 

The  object  of  the  present  proceeding  instituted  by  the  testa- 
mentary executor,  on  the  20th  of  January,  1845,  is  to  carry  into 
effect  the  provision  of  the  will  relative  to  the  adjudication  to  him- 
self, of  the  property  owned  jointly  by  him  and  the  deceased  ;  and, 
for  that  purpose,  he  has  caused  the  attorney  appointed  to  repre- 
sent the  absent  heirs  to  be  cited,  in  order  that  the  rights  accruing 
to  him  under  the  will,  may  be  investigated  and  adjusted  contra- 
dictorily with  the  said  attorney,  who,  in  answer  to  the  plaintiff's 
demand,  first  pleaded  the  general  issue,  and,  denying  that  any 
portion  of  the  estate  except  unproductive  property  can  be  sold 
until  the  whole  is  sold  together  at  the  period  pointed  out  in  the 
will,  further  averred,  that  if  the  estate  be  not  in  such  condition 
that  the  whole  property  can  now  be  sold  in  accordance  with  the 
wishes  of  the  deceased,  neither  can  the  undivided  half  of  the 
Robinson,  and  Tucker's  place  be  delivered  to  the  petitioner  on 
the  terms  of  the  will,  till  said  period  arrives.  This  answer  was 
filed  after  the  homologation  of  the  executor's  account. 

Experts  were  appointed  to  examine  the  property,  ascertain  the 
improvements  made  thereon  since  the  death  of  the  testator,  and 
appraise  its  value  ;  but  the  Judge,  a  quo,  being  of  opinion  that 
this  proceeding  could  not  be  carried  on  at  the  suit  of  the  executor, 
whose  interests  under  the  will  are  adverse  to  those  of  the  estate,  ad- 
ministered principally  for  the  benefit  of  the  creditors  and  legatees, 
and  in  the'  absence  of  said  creditors  and  legatees  who  arc  unrepre* 
seuted  in  this  controversy,  and  considering  that  the  plaintiff's  de- 
mand is  premature  and  urged  against  a  succession  and  parties  not 
properly  represented  or  notified,  dismissed  the  plaintiff's  demand 
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reserving  to  him  all  his  rights  of  action  under  the  will,  to  be  ex- 
ercised at  a  proper  time ;  and  from  this  judgment  the  plaintiff  has 
appealed. 

We  are  satisfied,  that  the  judgment  complained  of  is  correct. 
Whatever  right  the  plaintiff,  who  has  the  testator's  succession 
under  his  administration  as  executor,  may  hare  to  exercise  for 
his  own  benefit  nnder  the  will,  it  is  cleaj,  that  he  cannot  enforce 
it  against  himself  as  executor,  nor  can  he  do  it  in  his  said  capa- 
city, contradictorily  only  with  the  counsel  appointed  to  represent 
the  absent  heirs.  He  represents  the  succession  ;  that  is  to  say, 
those  who  have  the  greatest  interest  in  its  being  well  and  faith- 
fully administered,  to  wit,  the  creditors  and  the  legatees  ;  and  it 
would  be  strange  indeed,  if  an  executor,  or  any  other  adminis- 
trator, were  to  be  permitted  during  his  administration,  either  to 
sue  himself  as  representing  the  succession,  or,  by  becoming  the 
party  plaintiff  in  his  said  capacity,  to  litigate  and  enforce  his  pri- 
vate rights  against  the  estate,  contradictorily  with  the  counsel  of 
the  absent  heirs,  and  in  the  absence  of  the  creditors  and  legatees. 
The  heirs  of  the  testator  have  nothing  to  do  with  the  succession 
until  it  is  finally  liquidated  in  due  course  of  administration ; 
their  rights  are  merely  residuary ;  the  executor  must  proceed  to 
the  sale  of  the  property  and  to  the  payment  of  the  debts  of  the 
estate,  in  the  same  manner  as  is  prescribed  for  curators  of  vacant 
succession,  (Civ.  Code,  art.  1663) ;  and  if  the  heirs  can,  at  any 
time,  take  the  seisin  from  the  testamentary  executor,  they  cannot 
do  so  without  offering  a  sum  suflicient  to  pay  the  moveable  le- 
gacies. Civ.  Code,  art.  1664.  Here,  the  executor  claims  a  part 
of  the  succession  property  under  the  will ;  he  seeks  to  divert  it 
from  the  mass,  and  to  replace  its  value  by  the  price  fixed  in  the 
will  by  the  testator ;  he  himself  shows,  that  the  estate  is  greatly 
involved ;  that  its  indebtedness,  exclusive  of  the  legacies,  amounts 
to  more  than  two  hundred  thousand  dollars ;  that  for  the  purpose 
of  liquidating  it,  he  was  continued  in  his  functions  as  executor; 
that  said  succession  is  in  a  state  of  insolvency ;  and,  under  such 
circumstances,  it  is  obvious,  that  he  cannot  do  any  act,  except 
those  of  administration,  or  dispose  of  any  of  the  property  by  sale 
or  otherwise,  without  its  being  done  with  the  consent  of  the  cre- 
ditors and  legatees,  or  its  being  ordered  by  the  Probate  Court,  con- 
tradictorily with  them.    It  is  true,  the  testator  has  fixed  the  terms  of 
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the  sale  of  the  property ;  but  if  the  estate  is  in  a  state  of  insoIveDcy, 
as  it  appears  to  be,  the  law  requires  in  such  case,  that  a  meeting 
of  the  creditors  should  be  called  to  deliberate  on  the  most  advan- 
tageous manner  of  selling  its  effects ;  Civ.  Code,  art.  1160,  el  seq. ; 
and  surely  they  would  not  be  bound  by  the  terms  fixed  by  the 
testator.  This  shows,  that  the  application  of  the  executor  is  ir- 
regular and  intempestive  ;  that  he  cannot  make  it  as  long  as  he 
acts  as  executor,  unless  it  be  with  the  consent  of  the  interested 
parties,  or  contradictorily  with  them ;  and  that  the  Judge,  a  quo, 
decided  correctly  in  rejecting  his  demand. 

With  regard  to  the  other  question  growing  out  of  the  will,  the 
solution  of  which  is  one  of  the  bases  of  the  judgment  appealed 
from,  it  seems  that  the  same  reasoning  applies  to  it.  The  testa- 
tor has  directed  his  property  to  be  sold,  o^  soon  as  practicable 
after  the  first  of  January,  1845,  and  its  practicability  must  neces- 
sarily depend  upon  the  situation  of  the  estate,  and  the  require- 
ments of  the  creditors.  They  cannot  be  bound  by  the  disposi- 
tions of  the  will ;  they  have  a  right  to  fix  their  own  terms,  and 
to  decline  to  allow  the  adjudication  thereof  to  be  made  in  the 
manner  pointed  out  by  the  testator ;  and  if  they  think  proper, 
have  a  right  to  wait  until  suflScient  revenue  is  derived  from  the 
property  to  extinguish  the  outstanding  claims  against  the  estate, 
and  to  consent,  as  they  have  done  by  not  objecting  thereto  since 
the  institution  of  this  suit,  to  its  continuing  to  remain  under  the 
administration  of  the  executor ;  and  no  one  else  has  any  right  to 
complain,  as  this  would  seem  to  be  within  the  object  contempla- 
ted by  the  testator. 

Judgment  affirmed. 


Pierre  Adolphe  Rost  and  another,  Testamentary  Executors 
of  Stephen  Henderson,  deceased,  v.  George  Henderson  and 
others. 

A  clause  in  a  will  directing  that  certain  slaves  shall  be  emancipated  at  a  future  pe- 
riod, and  transported  to  AfHcai  will  not  be  rendered  void  by  a  provuion  directini;, 
in  case  of  their  return  to  the  State,  that  they  shall  again  become  slaves.  Thq. 
illegality  of  the  condition  does  not  render  the  previous  provision  null. 
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The  testator  having  provided  that  ten  slaves  shoaid  be  drawn  by  lot  oat  of  the 
whole  number  belonging  to  his  estate,  and  transported  to  Africa,  if  willing  to  go, 
among  the  number  so  drawn  was  one  under  eleven  years  of  age.  In  an  action 
by  the  executors  to  compel  the  heirs  of  the  deceased  to  give  up  the  slaves  to 
drawn,  to  be  transported  as  directed  by  the  testator,  Held :  that  the  slave  under 
eleven  years  of  age,  being  unable  to  give  his  consent,  the  provision  of  the  will 
cannot  be  carried  into  effect  as  to  him. 

Appeal  by  the  plaintiffs  from  a  judgment  of  the  District  Court 
of  the  First  District,  Buchanan^  J. 

Martin,  J.  The  late  Stephen  Henderson,  by  his  last  will  and 
testament,  directed  his  executors  five  years  after  his  decease,  to 
draw  by  lot  out  of  all  his  slaves,  five  males  and  five  females,  to 
be  furnished  with  a  free  passage  to  our  settlement  in  Africa,  and 
one  hundred  dollars  each.*  This  draft  took  place  in  due  time. 
In  the  meanwhile,  the  heirs  made  a  partition  of  all  the  slaves  of 
the  estate  among  themselves.  The  defendants  are  the  heirs  who, 
under  this  partition,  own  part  of  the  slaves  designated  by  thedraft 
to  be  transported  to  Africa.  The  petition  concludes  with  the 
prayer,  that  the  defendants  may  be  decreed  to  manumit  the  slaves 
in  their  respective  possession,  to  transport  them  to  Africa,  and  to 
furnish  them  with  one  hundred  dollars  each,  &c. 

The  defendants  denied  their  being  bound  by  the  will ;  averred 
that  its  provisions  are  void  for  uncertainty,  contradictory  in 
themselves,  and  in  direct  contradiction  to  the  laws.  The  Attor- 
ney General  of  the  State  was,  on  motion  of  the  counsel  for  the 
executors,  made  a  party  to  the  suit. 

The  court  gave  judgment  for  the  defendants,  being  of  opinion, 
that  the  clause  in  the  will  respecting  the  drawing  by  lot  of  the 
slaves,  and  providing  that  such  of  them  as  may  come  back  from  Af- 
rica shall  return  into  slavery,  is,  in  its  opinion,  a  condition  which 
is  impossible  in  law  ;  and  that,  as  the  whole  of  the  clause  must  be 


*  The  provision  of  the  will  is  in  these  words : 

"  At  the  end  of  the  five  years  as  aforesaid,  there  may  be  drawn  by  lot,  out  of  all 
the  slaves,  ten — ^five  females  and  five  males,  who  will  be  furnished  with  a  free  pas- 
sage to  oar  settlement  in  Africa,  and  one  hundred  dollars  each ;  but  they  must  go 
of  their  own  free  will,  and  to  return  back  to  slavery  if  ever  they  return  back  to  this 
country." 
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taken  together,  the  illegality  or  impossibility  of  any  part  of  it 
must  destroy  the  whole. 

We  have  been  favored  with  a  printed  brief  endeavoring  to  sup- 
port the  defendants'  conclusions. 

We  cannot  concur  in  the  opinion  of  the  District  Judge,  that  the 
clause  of  the  will  upon  which  the  present  action  is  brought  is  of 
no  effect,  because  it  contains  the  condition,  that  such  of  the  slaves 
transported  to  Africa  who  may  come  back  to  this  State,  shall  re- 
turn into  slavery, — a  condition  impossible  in  law.  He  has,  how- 
ever, correctly  confined  his  attention  to  that  portion  of  the  de- 
fence which  relates  to  the  draft,  and  to  the  demand  of  the  execu- 
tors that  the  drafted  slaves  be  transported  to  Africa. 

The  draft  and  transportation  as  ordered  by  the  testator,  were 
legitimate  objects  of  his  last  will  and  testament ;  and  the  execu- 
tors properly  demand  a  compliance  with  that  part  of  his  will.  If 
there  be  other  parts  of  it  which  are  objectionable,  as  contended  by 
the  defendants,  it  will  be  time  to  inquire  into  their  legality  when 
the  execution  of  them  shall  be  sought. 

The  defendants  before  us  are  Stephen  Henderson,  Jun,,  and 
George  Henderson,  and  Caroline  Eugenia  Henderson,  wife  of  Dr. 
Wilcox.  The  first  of  them  js  in  possession  of  five  of  the  slaves 
drafted,  to  wit :  Martha,  Sylvia,  Giff,  Old  Leon  and  Jim  Jackson, 
the  youngest  of  whom  (Sylvia)  was  twelve  years  of  age  at  the 
time  of  the  inventory,  which  we  presume,  as  the  instrument  is 
not  before  us,  was  made  in  the  year  of  the  testator's  death,  in 
1838,  and  is  now  nineteen  years  of  age.  The  two  others  are  in 
possession  of  two  of  the  drafted  slaves,  Daniel  and  Milly,  the 
first  of  whom  was  four  years  old  only  at  the  time  of  the  inven- 
tory, and  is  now  about  eleven,  and,  in  our  opinion,  was  improper- 
ly drafted,  as  he  could  not  give  his  consent  thereto. 

The  other  three  slaves  drafted  are  Judy  and  Betsey,  who  are 
in  the  possession  of  a  person  not  a  party  to  the  present  suit,  and 
John  Mulatto,  who  is  in  the  possession  of  P.  A.  Rost,  one  of  the 
executors  and  plaintiffs. 

The  defendants,  by  the  act  for  the  division  of  the  slaves,  and 
to  which  the  executors  were  parties,  bound  themselves,  in  case 
that  portion  of  the  will  which  relates  to  the  transportation  of  the 
slaves  to  Africa,  should  be  declared  valid  by  the  courts  having 
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jurisdiction,  to  comply  therewith,  and  to  support  all  the  charges 
and  expenses  attending  the  execution  of  the  same. 

The  petition  asked,  that  the  defendants  should  be  ordered  to 
manumit  the  drafted  slaves  in  their  possession.  The  will  is  silent 
as  to  this,  and  its  provisions  render  the  manumission  unnecessary. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled and  reversed  ;  and  that,  on  the  demand  of  the  executors, 
the  said  Stephen  Henderson,  Jun.,  deliver  to  them  for  transpor- 
tation, the  slaves  Sylvia,  Martha,  GiflF,  Old  Leon  and  Jim  Jack- 
son, and  the  said  George  Henderson,  Jun.,  and  Caroline  Euge- 
nia Henderson,  the  slave  Milly  for  the  like  purpose ;  and  that  for 
each  of  said  slaves  respectively,  the  sum  of  one  hundred  dollars 
be  paid  by  the  said  defendants,  with  the  expenses  of  the  trans- 
portation, that  is  to  say,  by  the  first  for  five,  and  by  the  latter 
for  one  of  the  said  slaves,  with  the  costs  in  both  courts. 


Maria  Balot  y  Ripoll  v,  Teresa  MoriNa  and  others. 


The  fact  that  a  nuncupative  tefltament  by  public  act  was  executed  by  the  teitator, 
under  a  name  which  he  had  assumed  for  political  reasons,  and  by  which  be  bad 
been  known  for  many  years,  will  not  vitiate  the  will,  where  the  circumstances  of 
the  case  show,  that  the  name  was  not  used  infraudem  legU,  nor  to  defeat  the 
rights  of  his  legitimate  heirs. 
The  acknowledgment  of  an  illegitimate  child  made  by  the  parent  in  the  register  of 
its  baptism  was  sufficient,  under  the  Code  of  I8O89  book  1,  tit.  7,  art.  35.    So 
under  the  present  Code,  art  221. 
Where  a  testator  leaves  no  legitimate  children  nor  descendants,  but  legitimate  bro- 
thers or  sisters,  or  descendant!  from  them,  an  acknowledged  natural  child  may 
receive  from  him,  by  donation  mortitt  causa,  one-fourth  of  his  property,    C.  C. 
1473. 
"Where  by  a  donation  mortis  causa  a  testator  disposes,  in  favor  of  an  acknowledged 
natural  child,  of  more  than  the  law  allows,  the  disposition  is  not  null  for  the 
whole,  but  reducible  to  the  quantum  allowed  by  law.     C.  C.  1489. 
Defendant,  an  illegitimate  child,  duly  acknowledged,  having  been  appointed  by  the 
testator,  who  died  without  other  descendants,  his  universal  heir  and  legatee,  and 
put  in  possession  of  the  property  by  the  court  before  which  the  will  was  admitted 
to  probate,  sold  certain  land  forming  part  thereof  to  a  third  person.    In  an  ac- 
tion subsequently  commenced  by  plain tifls,  who  were  sisters  of  the  deceased, 
against  the  universal  legatee  and  her  vendee,  claiming  each  one-half  of  the  sue- 
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cession  :  Heldf  that  the  purchaser  cannot  have  acqaired  by  the  sale  any  greater 
right  than  his  vendor  had  to  the  property  ;  that  plaintiffs  having  survived  the 
testator,  he  could  only  dispose  of  one-fourth  of  his  estate  in  favor  of  his  natural 
child  ;  and  that  the  sale  made  by  the  latter  must  be  annulled  for  three-fourths 
thereof,  where  the  purchaser  has  not  acquired  title  by  the  prescription  of  ten 
years,  if  a  resident  of  the  State,  or  twenty  years  if  a  non-resident.  C  C.  3442, 
3450, 3451.  But  where  such  property  was  purchased  by  a  city  corporation,  for  a 
fair  price,  to  enable  it  to  open  a  street  for  the  public  benefit,  the  sale  will  not  be 
annulled,  but  the  legitimate  heirs  will  be  left  to  their  recourse  against  the  uni- 
versal legatee  who  received  the  price.    C.  C.  2604  to  2611. 

Appeal  from  the  District  Court  of  the  First  District,  Bu- 
chanarij  J. 

Simon,  J.  The  petitioner  represents,  that  she  and  her  sister 
Catalina  Ripoll  are  the  only  heirs  of  Sebastian  RipoU,  their  bro- 
ther, who  died  in  New  Orleans,  on  or  about  the  10th  of  April, 
1836.  That  the  deceased  was  possessed  of  a  very  large  estate, 
composed  of  real  and  personal  property  and  slaves,  which  were 
inventoried  after  his  death,  amounting  to  a  very  large  sum.  That 
as  the  sisters  of  the  late  Sebastian  Ripoll,  otherwise  known  by 
the  name  of  Francisco  Ballesta,  they  are  entitled  to  inherit  from 
him,  each  the  undivided  half  of  his  entire  succession  ;  but  that  it 
appears,  that  the  said  Sebastian,  in  1832,  made  a  will  under  the 
fictitious  name  of  Francisco  Ballesta,  by  which  he  gave  and  be- 
queathed to  a  natural  child  of  his,  named  Teresa  Moriiia,  the  de- 
fendant, the  whole  of  his  estate. 

She  further  avers,  that  the  deceased,  during  his  last  illness, 
dictated  another  will  to  a  notary  public,  by  which  he  acknow- 
ledged the  petitioner  and  his  sister  as  his  nearest  relations,  and 
as  such  entitled  to  his  inheritance,  but  that  the  approaching  death 
of  the  testator  prevented  him  from  signing  the  same. 

That  after  the  death  of  Sebastian,  the  first  will  was  admitted 
to  probate,  in  the  Probate  Court  of  New  Orleans,  and  his  succes- 
sion opened  under  the  fictitious  name  of  Francisco  Ballesta,  al- 
though the  parties  well  knew  his  real  name  to  be  Sebastian  Ri- 
poll, which  could  only  have  been  done  with  a  view  to  conceal 
his  death  from  his  heirs  ;  and  that  Terdsa  and  her  husband  took 
possession  of  the  estate  of  said  deceased,  contrary  to  law,  &c. 

The  plaintiffs  further  say,  that  the  will  made  under  the  name 
of  Francisco  Ballesta  is  null  and  void  for  reasons  assigned  in  the 
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petition,  to  wit,  1st.  Because  it  was  rrade  under  a  fictitious 
name  ;  2d*  Because  it  was  not  written  as  dictated  ,  3d.  Because 
it  was  written  in  French,  which  language  the  testator  did  not  un- 
derstand ;  4th.  Because  Teresa  Morina,  being  his  natural  child, 
was  incapable  to  take  his  succession  as  heir,  and  was  at  most  en- 
titled to  alimony. 

They  further  state,  that  among  the  real  estate  of  the  said  suc- 
cession, there  was  a  certain  lot  described  in  the  petition,  which 
was  subsequently  sold  by  T6resa  and  her  husband  to  the  Third 
Municipality  ; — another  lot,  also  therein  described,  which  was 
sold  by  the  same  persons  to  one  Juan  de  Meyra,  after  having 
mortgaged  the  same  to  Christoval  Morel  and  Bernard  Marigny, 
and  which  was  subsequently  seized  and  sold  by  virtue  of  a  judg' 
nient  against  said  Meyra,  &c. ; — all  which  sales  and  mortgages 
it  is  alleged,  are  null  and  void  as  to  the  plaintiffs  and  ought  to  be 
declared  of  no  effect. 

The  petitioner  therefore  prays,  that  the  universal  legatee,  Te- 
resa, her  husband,  and  all  the  vendees  and  mortgagees  of  the  said 
property,  as  also  Gatalina  Ripoll,  her  sister,  may  be  made  defen- 
dants in  this  suit ;  that  a  curator,  ad  hoc^  may  be  appointed  to 
represent  and  defend  the  latter ;  that  the  petitioner  be  declared 
to  be  the  lawful  heir,  for  one  undivided  half  of  the  estate  of  the 
deceased  ;  that  all  the  sales  and  mortgages  above  mentioned  be 
declared  null  and  void  ;  that  she  be  recognized  as  the  owner  for 
one-half  of  the  said  property  and  of  the  whole  estate;  and  that 
Teresa  Morina  and  her  husband  be  decreed  to  restore  to  her,  in 
integrum^  her  portion  of  the  property  of  the  succession,  and  to 
account  for  the  rents  and  profits ;  and  that  the  purchasers  of  the 
property  be  also  condemned  to  restore  it,  or  its  real  value,  with 
rents  and  profits,  &c. 

The  defendants  severed  in  their  answers.  Some  of  them  filed 
divers  exceptions,  which  were  subsequently  withdrawn,  waived, 
or  overruled  ;  but  they  all  answered  separately  to  the  merits,  as 
follows : 

Teresa  Morina  and  her  husband  pleaded  the  general  issue. 
Catalina  Ripoll,  through  her  curator,  ad  hoc,  joined  the  plaintiff 
against  all  the  defendants,  adopted  all  the  allegations  and  aver- 
ments of  the  petition,  and  prayed  for  the  same  judgment  in  her 
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favor  as  originally  prayed  for;  and  further,  that  a  partition  of  the 
estate  may  be  made  between  herself  and  the  plaintiff,  in  equal 
portions,  &c.  The  Third  Municipality  first  admitted  the  pur- 
chase of  the  lot  for  $5000,  by  sale  made  to  them  by  Terdsa  Mo- 
rina  and  her  husband ;  but  further  averred  that,  at  the  time  of 
the  said  sale,  there  was  a  judgment  of  the  Probate  Court  re- 
cognizing the  vendor  as  the  testamentary  heir  of  Francisco  Bal- 
iestn,  and  as  being  entitled  to  be  put  in  possession  of  the  proper- 
ty. They  further  say,  that  the  lot  was  purchased  to  improve  the 
Municipality  and  open  Moreau  street ;  that  said  opening  was  ne- 
cessary ;  that  in  such  case,  the  plaintiff  can  have  no  action  against 
them  for  the  lot  which  now  belongs  to  the  public  ;  and  after  pray- 
ing that  the  plaintiff's  demand  may  be  rejected,  they  call  their 
vendors  in  warranty  to  defend  this  suit,  &c. 

All  the  other  defendants  joined  issue  by  pleading  divers  mat- 
ters in  avoidance  of  the  plaintiff's  action,  and  in  explanation  of 
the  origin  of  the  debts  for  which  mortgages  were  given  ;  and  by 
joining  the  defendants  in  asserting  and  maintaining,  that  the  sale 
from  Teresa  Morifia  to  Juan  de  Meyra  was  legal,  and  vested  the 
latter  with  a  good  and  valid  title  to  the  property  in  dispute,  and 
praying  accordingly. 

Judgment  was  rendered  below  in  favor  of  the  plaintiff  and  her 
sister  Catalina,  recognizing  them  to  be  the  legal  heirs  of  Sebas- 
tian BipoU,  each  for  one-half  of  his  succession,  and  condemning 
Teresa  Morina  to  pay  to  them  jointly  the  sum  of  $20,000,  being 
the  price  of  the  real  estate  alienated,  with  interest,  and  to  deliver 
to  them  all  the  property  belonging  to  the  estate,  not  alienated 
previous  to  the  bringing  of  this  suit,  or,  in  default  thereof,  to  pay 
a  further  sum  of  $8400,  being  its  appraised  value.  But  judgment 
was  also  rendered  in  favor  of  the  other  defendants,  purchasers  of 
the  property  or  mortgagees  on  the  same,  against  the  claims  set  up 
in  the  petition  against  the  said  parties  severally  ;  and  from  this 
judgment  the  plaintiff  and  her  sister  Catalina  have  both  appealed. 

We  are  satisfied  from  the  evidence,  that  the  plaintiff  and  Cata- 
lina are  the  sisters  of  the  deceased,  and  that  they  are  his  nearest 
legitimate  relations  legally  entitled  to  inherit  from  him.  He  had 
assumed  in  Louisiana  the  name  of  Francisco  Ballcstn,  but  his  real 
name  was  Sebastian  Ripoli,  as  shown  by  the  testimony  of  divers 
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witnesses,  who,  having  known  him  in  this  State  nnd»?r  the  name 
of  Francisco  Ballesta,  say,  that  he  was  the  same  person  they 
knew  in  Spain  as  Sebastian  Ripoll.  He  was  born  in  Cadagiies, 
provinceofGerona  in  Catalonia,  in  the  kingdom  of  Spain,  was 
known  by  some  of  the  witnesses  from  his  infancy  in  his  native 
country,  and  was  afterwards  known  by  them  for  a  great  mimber 
of  years  in  Louisiana.  The  certificate  of  his  death  shows,  that 
the  defendant,  Teresa's  husband,  who  was  a  relation  of  the  de- 
ceased, well  knew  the  fact,  as  he  was  born  in  the  same  place,  and 
declared  to  the  Register  that  "  Sebastian  Ripoll  alias  Franciscn 
Ballesta^  a  native  of  Cadagues  in  Catalonia,  had  died  in  the 
city  of  New  Orleans,  on  the  lOth  of  April,  1836,  at  five  o^clock, 
A.  M.  aged  about  forty -three  years,"  which  corresponds  with  the 
testimony  of  the  witnesses  examined  in  Spain. 

A  projected  will  of  the  deceased  written  under  his  dictation  by 
ja  notary,  on  the  10th  of  April,  1836,  (the  day  of  his  death,)  but 
which  could  not  be  signed  by  the  testator,  was  produced  in  evi- 
dence by  the  plaintiff.  Said  will  establishes  the  facts,  under  the 
solemn  declaration  of  the  deceased,  then  on  his  death  bed,  not 
only  that  the  plaintiff  and  Catalina  were  his  sisters  and  his  near- 
est relations,  but  that  his  real  name  being  Francisco  Sebastian 
Ripoll  y  Alloy,  certain  political  reasons  had  caused  him  to  assume 
in  this  city  the  name  of  Francisco  Ballesta,  under  which  he  was 
generally  known  here.  He  states  therein,  that  he  was  born  in  the 
town  of  Cadagues  in  Catalonia,  names  his  parents,  and  gives  his 
age  as  being  about  43  years.  This  also  agrees  with  the  evidence 
taken  in  Spain. 

The  defendant  Teresa  Morina,  who  was  born  from  an  illegiti- 
mate connection  between  the  deceased  and  one  Fraucisca  Mori- 
fia,  his  concubine,  having  been  baptized  by  the  curate  of  the 
church  of  St.  Louis  in  New  Orleans,  on  the  20th  of  February, 
1819,  was  acknowledged  by  the  deceased  as  being  his  natural 
daughter ;  he  signed  the  certificate  of  baptism,  in  which  the  decla- 
ration is  made,  and  also  acknowledged  her  as  such  in  his  pro- 
jected will  of  the  J  0th  of  April,  1836,  in  which  she  was  again  in- 
stituted as  one  of  his  universal  heirs,  for  one-half. 

It  further  appears,  that  the  first  will  of  the  deceased,  in  which 
the  defendant  Teresa  Morina,  is  instituted  his  universal  heir  and 
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legatee,  was  duly  probated  and  ordered  to  be  executed  by  the 
Court  of  Probates ;  that  she  was  ordered  to  be  put  in  possession 
of  the  estate;  and  that  an  inventory  thereof  was  made  accord- 
ingly. Teresa  was  put  in  possession  of  the  succession  by  the 
executor,  in  1837,  immediately  after  having  received  the  order  of 
the  Probate  Court. 

With  regard  to  the  defence  set  up  by  the  Third  Municipality, 
it  is  admitted  in  the  record,  that  the  lot  mentioned  in  the  answer 
of  the  said  Municipality,  and  in  the  deed  annexed  to  it,  was 
bought  by  the  Municipality,  in  accordance  with  a  resolution  of 
the  council  thereof,  from  Teresa  Morifia  and  her  husband  ;  which 
resolutions  were  made  and  acted  on  for  the  opening  of  Moreau 
street  for  the  benefit  of  the  public,  and  that  the  price  was  paid  ac- 
cording to  the  deed ;  and  it  is  further  admitted  that  Moreau  street 
has  been  opened,  and  that  a  portion  of  the  lot  has  been  used  for 
that  purpose. 

Under  this  state  of  facts,  several  questions  present  themselves  ; 
to  wit :  1st.  With  regard  to  the  validity  of  the  will  of  1832,  by 
virtue  of  which  the  estate  of  the  deceased  was  delivered  to  the 
universal  legatee  therein  named. 

2d.  What  is  the  extent  of  rights  of  the  universal  legatee  under 
said  will,  she  being  the  testator's  acknowledged  illegitimate  child  ? 

3d.  Can  those  who  have  purchased  property  from  Teresa  Mo- 
rifia, who  was  the  apparent  heir  or  universal  legatee  of  the  deceas- 
ed, and  who  had  been  put  in  possession  of  the  estate  as  such,  re- 
tain possession  of  the  real  estate  against  the  claim  of  the  legal  and 
actual  heirs  ? 

4th.  Can  the  plain tifis  disturb  the  sale  made  by  the  apparent 
heir  to  the  Third  Municipality,  when  it  is  shown  and  admitted 
that  such  sule  was  made  for  public  purposes  1 

I.  The  will  under  consideration  appears  to  be  in  proper  form 
as  a  nuncupative  testament  by  public  act ;  it  is  not  defective  in 
any  of  the  legal  requisites,  except  that  the  testator,  whose  name 
was  Sebastian  Ripoll^  caused  it  to  be  executed,  and  signed  it  un- 
der the  assumed  name  of  Francisco  Ballesta.  This  last  name 
was  not  assumed  by  the  testator  for  the  first  time  when  he  made 
his  will,  for  he  had  always  been  known  in  Louisiana  under  it ; 
so  much  so,  that  two  of  the  witnesses  who  knew  him  in  Spain  by 
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(he  name  of  Sebastian  Ripoll,  testify  that,  having  known  him 
here  about  thirteen  years  before  his  death,  he  was  then  called 
Francisco  Ballesta.  The  deceased  himself,  it  is  true,  declared  his 
real  name  to  the  notary  who  made  his  second  will,  (produced  in 
evidence  by  the  plaintiff,)  but  he  also  declared  that  he  was  gene- 
rally known  in  this  city  under  the  name  of  Francisco  Ballesta, 
which  certain  political  reasons  had  caused  him  to  assume ;  and 
this  shows,  that  said  will  was  not  made  under  a  false  name,  in 
fraudem  legis^  or  with  the  intention  of  frustrating  the  rights  of 
his  legitimate  heirs,  as  contended.  The  change  of  the  testator's 
name  was  the  result  of  circumstances  of  a  political  nature ;  he 
may  have  thought  it  necessary  at  a  certain  period  to  assume  an- 
other name  than  that  which  he  had  when  he  came  to  Louisiana, 
and  as  he  had  made  himself  known  under  it  here,  it  is  not  astonish- 
ing that  he  continued  to  bear  it,  and  that  he  caused  his  will  to  be 
made  under  a  name  under  which  he  was  generally  known.  Un- 
der the  circumstances  disclosed,  we  are  not  prepared  to  say,  that 
the  testator's  signature  of  an  assumed  name  is  sufficient  in  itself 
to  vitiate  the  will ;  it  is  at  least  a  sufficient  descriptio  persontB, 
and  perhaps  more  so  here,  than  if  he  had  signed  it  under  his  real 
name. 

II.  The  disposition  by  which  the  testator  gave  the  whole  of 
his  estate  to  Teresa  Morina,  who  was  his  acknowledged  illegiti- 
mate child,  is  not  void  in  toto^  but  is  only  subject  to  be  reduced 
to  the  quantum  which  the  law  permitted  the  testator  to  dispose 
of.  iShe  had  been  acknowledged  by  him  in  the  registering  of 
her  birth  or  baptism,  as  being  his  natural  child  ;  this  was  a  suffi- 
cient acknowledgment  under  the  laws  then  in  force ;  (Civ.  Code  of 
1808,  p.  48,  art.  26  ;)  it  would  even  be  sufficient  under  our  present 
laws.  Civ.  Code,  art.  221.  Article  1473  of  our  Code  says, 
"  that  when  a  natural  father  has  not  left  legitimate  children  or 
descendants,  the  natural  child,  acknowledged  by  him,  may  receive 
from  him,  by  donation  inter  vivos  or  mortis  causa,  one-fourth 
of  his  propertf/f  if  he  leaves  legitimate  brothers  and  sisters  or  de- 
scendants from  them."  Here,  the  testator  disposed  of  the  whole 
in  favor  of  Terdsa  Morina  ;  but  under  article  1489  of  the  Civil 
Code,  "  any  disposal  of  property,  whether  ijiter  vivos  or  mortis 
causa,  exceeding  the  quantum  of  which  a  person  may  legally 
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dispose,  is  not  null,  but  only  reducible  to  that  quantum.^  Thus 
it  is  clear,  that  the  defendant  Teresa  had  a  right  to  inherit  one- 
fourth  of  her  natural  father's  estate ;  {Prevost  v.  Martel,lO  Robr 
512.  Cofnpton  el  aL  v.  Prescott  et  al,^  ante,  p.  56  ;)  and  that 
to  the  extent  of  her  said  fourth  in  the  undivided  property,  by  her 
sold  to  the  other  defendants,  tlie  title  by  her  transferred  must  at 
least  be  maintained. 

III.  The  purchasers  of  the  property  in  dispute  contend,  how- 
ever, that  having  derived  their  title  from  the  apparent,  or  reputed 
heir,  or  universal  legatee  of  the  deceased,  without  their  being 
aware  of  the  existence  of  any  collateral  heir,  or  of  any  right  in 
any  other  person  to  inherit  from  him.  they  cannot  suffer,  and  thai 
their  title  ought  to  be  maintained,  leaving  the  plaintiff  and  the 
other  heir  to  their  recourse  against  the  apparent  heir  for  the  re- 
imbursement of  the  price.  This  is  the  purport  of  the  judgment 
appealed  from,  but  it  seems  to  iis  this  question  cannot  he  subject 
to  much  difficulty. 

There  are  no  maxims  or  rules  better  understood  in  the  civil 
law  than  tliese :  "  /cZ  quod  nostrum  est,  sine  facto  nostro  ad 
alium  transferri  non  potest.^  L.  2,  ff.  De  regulis  juris ;  and 
"  Nemo  plus  juris  in  alium  transferre  potest  quam  ipse  habet^ 
L.  54,  Ibid,  Our  Code,  art.  2427,  declares,  that  the  sale  of  a 
thing  belonging  to  another  person,  is  null;  and  art.  3268, 
informs  us,  that  such  as  only  have  a  right  that  is  suspended  by 
a  condition^  and  may  be  extinguished  in  certain  cases,  can  only 
agree  to  a  mortgage  subject  to  the  same  conditinns,  and  liable 
to  the  safne  extinctiofi.  Here,  it  is  true,  Teresa  Morina,  who 
had  been  put  in  possession  of  the  estate,  was  the  only  apparent 
heir  of  the  testator  under  the  decree  of  the  Probate  Court  order- 
ing the  will  to  be  executed,  and  might  have  been  perhaps  fairly 
supposed  to  be.the  exclusive  owner  of  the  property  purchased; 
but  the  purchaseis  might  have  also  used  due  precautions  to  as- 
certain the  extent  of  her  rights.  The  true  name  of  the  testator 
was  then  known,  not  only  from  the  registering  of  his  death,  but 
also  from  the  projected  will,  which  he  had  been  unable  to  sign. 
The  registering  of  the  universal  legatee's  birth  was  a  matter  of 
public  record ;  it  showed  that  she  was  the  acknowledged  natural 
child  of  the  testator,  and  that  therefore,  her  rights  as  such  were 
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limited,  and  even  contingent  to  a  certain  extent.  She  couldnot 
be  exclusively  entitled  to  inherit,  if  the  testator  had  left  legitimate 
relations  in  any  degree ;  (Civ.  Code,  arts.  1473,  1474 ;)  and  this, 
in  our  opinion,  was  in  some  manner  sufficient  to  put  the  purcha- 
sers on  their  guard. 

But  be  this  as  it  may,  it  does  not  seem  to  us,  that  the  pur- 
chasers of  the  property  in  dispute  can,  under  any  circumstances, 
have  acquired  any  greater  right,  or  any  better  title  to  it  than 
their  vendor  herself  had.    She  was  only  the  owner  of  one  undi- 
vided fourth  of  the  lots,  and  she  could  not  validly  transfer  to 
them  any  part  thereof,  beyond  her  said  fourth.    Toullier,  vol.  7, 
No.  31,  says :  "  Quant  aux  actes  (Talienation,  de  constiiutinn 
iPhj/potkeque,  de  servitudes,  etc,  faits  par  le  proprietaire  appa- 
rent. Us  ne  nuisent  point  au  vrai  proprietaire  reirUegre  dans 
ses  droits  ;  Us  sont  resolus,  Us  s^evanouissent  avec  le  droit  de 
celui  qui  les  a  faits,  et  qui  vHa  pu  transferer  a  autrui  plus  de 
droits  quHl  n^en  avait  lui  memeJ"    See  also  his  appendix  to  vol. 
7,  p.  G()4,  in  which  he  controverts  the  doctrine  adopted  by  Merlin 
on  this  subject ;  and  vol.  4,  Nos.  288  and  289,  in  which  his  opin- 
ion on  this  question  is  fully  developed,  under  the  maxims  of  the 
Roman  law  above  quoted.    Troplong,  Vente,  No.  960,  and  Hy- 
poth^ques,  No.  468,  maintains  the  same  doctrine ;  and  so  do  Du- 
ranton  and  others.    It  is  true,  Merlin,  in  his  Repertoire  de  Juris- 
prudence, verbo,  Succession,  sect.  1,^6,  No.  2,  and    in  Ques- 
tions de  Droit,  verbo,  Heretier,  §  3,  seems  to  entertain  an  opinion 
somewhat  different,  on  the  authority  of  certain  decisions  of  the 
Court  of  Cassation  on  which  he  comments  -,  but  he  only  esta- 
blishes a  distinction,  and  requires  conditions  which  are  not  recog- 
nized by  Toullier,  to  wit,  that  a  sale  of  this  kind  should  be  valid, 
provided  the  parlies  be  in  good  faith,  and  that  its  invalidity 
should  depend  upon  the  degree  of  bad  faith  attending  the  execu- 
tion of  the  contract,  in  either  of  the  parties  or  in  both.    But  we 
are  not  ready  to  introduce  Merlin's  doctrine  on  this  subject  into 
our  jurisprudence.    We  think  it  is  not  sound ;  it  violates  one  of 
the  fundamental  rules  upon  which  the  right  of  ownership   is 
based,  and  we  agree  with  Toullier,  loco  cUato,  that  all  that  the 
law  has  done  in  favor  of  a  purchaser  in  good  faith,  is,  to  give  him 
the  benefit  of  the  prescription  of  ten  and  twenty  years,  though 
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the  property  so  purchased  may  belong  to  another  person.  Civ. 
Code,  art.  3442,  3450^  and  3451.  '*  Hors  ce  cas^"  says  Toullier, 
vol.  4,  No.  288,  "  la  bonne  foi  de  Pacquereur  doit  ceder  au  droit 
de  propriete  du  parent  plus  proche^  du  coheriiier,  du  legataire, 
4*c."  Thus,  we  conclude,  that  Teresa  Morina,  in  selling  the  real 
property  of  the  succession  to  her  co-defendants,  has  transferred  to 
them  no  title  beyond  her  fourth  undivided  portion  ;  and  that  the 
plaintiff  and  her  sister  are  entitled  to  recover  the  three  other 
fourths,  unless  other  circumstances  exist  which  may  give  validi- 
ty to  any  of  the  sales,  as  may  perhaps  be  the  case  with  regard  to 
the  purchase  made  by  the  Third  Municipality,  which  will  be  the 
subject  of  our  next  inquiry* 

IV.  The  sale  of  the  lot  to  the  Third  Municipality  was  intend- 
ed for  public  purposes ;  it  was  to  open  Moreau  street,  and  the 
lot  was  bought  in  accordance  with  a  resolution  of  the  Council, 
which  resolution  was  adopted  for  the  benefit  of  the  public.  Under 
art.  2604,  and  the  following  of  the  Civil  Code,  the  succession 
was  bound  to  suffer  the  compulsory  transfer  or  sale  of  the  lot ; 
and  bad  the  heirs  been  present  in  the  State  and  in  possession  of 
the  property,  it  is  clear,  that  they  could  not  have  prevented  it,  as 
they  were  bound  to  yield  the  property  to  the  community,  if  it 
had  become  necessary  for  the  general  use.    The  only  difference 
here  is,  that  instead  of  exercising  their  right  of  compulsory 
transfer,  the  Municipality  purchased  the  lot  from  the  apparent 
owner,  but  it  was  for  the  benefit  of  the  public  }  and  there  was 
no  necessity,  since  a  resolution  had  been  passed  to  that  effiact,  to 
require  the  fulfilling  of  formalities  which  are  only  to  be  resorted 
to  when  the  owner  refuses  to  sell,  or  demands  an  exorbitant  price. 
Civ.  Code,  art.  2605.    No  proof  has  been  adduced  to  show  that 
the  price  paid  for  said  lot  was  under  its  real  value.    On  the  con- 
trary, the  inventory  of  the  estate  made  in  April,  1836,  shows 
the  lot  to  have  been  then  estimated  at  91200,  whilst  the  same  lot 
was  sold,  in  December,  1837,  to  the  Municipality  for  $5000. 
The  apparent  heir  received  the  price,  and  we  think  that,  under 
the  terms  of  art.  2611,  to  wit,  "If  after  the  expropriation,  any 
individual  pretends  that  he  had  rights  respecting  the  thing,  either 
as  owner  or  as  creditor,  he  shall  have  recourse  against  the  person 
who  received  the  price,"  which  is  clearly  applicable,  under  the 
Vol.  XII.  71 
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admissions,  to  the  present  controversy  ;  the  only  recourse  of  the 
appellants  is  against  the  apparent  universal  legatee,  for  three- 
fourths  of  the  price  in  the  general  settlement  of  the  estate. 

On  the  whole,  we  must  conclude,  that  the  rights  of  the  parties 
to  this  controversy  should  be  settled  as  follows :  1.  The  sisters  of 
the  deceased  should  recover  together  three-fourths  of  his  succes- 
sion in  general.  2.  The  portion  of  the  universal  legatee  should 
be  limited  to  one-fourth  of  the  estate.  3.  The  title  transferred 
to  the  Third  Municipality  should  be  maintained,  leaving  the 
heirs  to  their  recourse  against  the  universal  legatee  for  the  reim- 
bursement of  three-fourths  of  the  price  in  the  general  settlement 
of  the  estate.  4.  The  title  transferred  by  the  universal  legatee 
to  Juan  De  Meyra,  and  afterwards  from  the  Sheriff  to  Stewart 
Haynes,  and  the  mortgages  by  her  given  to  C  Morel  and  B.  Ma- 
rigny,  on  the  lot  described  in  the  petition,  should  be  cancelled 
and  set  aside  for  three-fourths  thereof,  and  maintained  for  one 
undivided  fourth,  subject  to  be  divided  between  the  owners 
thereof  according  to  law,  and  leaving  the  purchasers  to  their  re- 
course in  warranty  for  the  said  three-fourths  of  the  lot  against 
their  warrantors  in  due  course  of  law.  6.  The  balance  of  the 
estate,  yet  in  the  hands  of  the  universal  legatee,  and  undisposed 
of,  should  be  divided  in  the  same  manner,  subject  to  the  final  set- 
tlement of  the  succession  between  the  parties  entitled  thereta 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court,  so  far  as  it  recognizes  the  right  of  the  appellants 
to  three-fourths  of  the  succession  of  Sebastian  Ripoll  aliiis  Fran- 
cisco Ballesta,  and  so  far  as  it  maintains  the  title  transferred  by 
the  universal  legatee  to  the  Third  Municipality  with  regard  to 
the  lot  described  in  the  petition,  be  affirmed ;  that  the  same  be 
reversed  and  avoided  in  all  other  respects ;  and  this  court  pro- 
ceeding, with  regard  to  all  those  parts  of  the  judgment  appealed 
from,  which  have  been  annulled,  to  render  such  judgment  as,  in 
its  opinion,  should  have  been  given  below,  it  is  ordered  and  de- 
creed, that  the  appellants  recover  three-fourths  of  the  estate  of 
the  deceased  in  general ;  that  the  universal  legatee  be  maintained 
in  her  right  and  title  to  one-fourth  thereof;  that  the  succession 
be  divided  and  settled  accordingly  by  subsequent  proceedings 
before  the  inferior  tribunal ;  that  the  appellants  recover  of  the 
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actual  possessor  thereof,  three  undivided  fourths  of  the  lot  of 
ground  sold  by  the  universal  legatee  to  Juan  De  Meyra,  and  sub- 
sequently transferred  by  the  Sheriff  to  Stewart  Uaynes ;  and  that 
this  case  be  remanded  to  the  court,  a  qua,  for  further  proceedings 
for  the  final  adjustment  of  the  rights  of  the  parties  against  each 
other,  under  the  legal  principles  recognized  in  this  opinion.  The 
costs  in  this  court  to  be  borne  by  the  defendants  and  appellees. 

Schmidt  and  Raseliiis,  for  the  appellants. 

Canon,  Morel,  F.  Haynes  and  SouU,  for  the  defendants. 


Henry  T.  Irish  v.  John  T.  Wright  and  others. 

Two  distiact  actions  havingr  been  commenced  by  different  plaintiffs  against  the  de- 
fendant, attachments  were  levied  at  the  same  time  on  the  same  property,  which 
were  released  on  the  execution  of  a  ^ingX^  bond  for  the  two  cases,  conditioned 
that  if  said  defendants  shall  satisfy  such  judgments  as  may  be  rendered  against 
them  in  the  suits  pending,  the  said  obligations  shall  be  void,  otherwise  remain  in 
fall  force,  6lc.  The  claim  of  eaoh  plaintiff*  exceeded  the  amount  of  the  bond, 
which  was  silent  as  to  their  respective  shares  in  it  On  a  rule  by  one  of  the 
plaintiffii  against  the  sureties  on  the  bond  to  show  cause  why  they  should  not 
satisfy  a  judgment  obtained  by  him,  and  exception  by  the  sureties  that  plaintiff*, 
being  a  joint  obligee,  could  not  recover  against  them  without  joining  his  co-obli- 
gee ;  Htldt  that  the  bond  containing  distinct  obligations  to  perform  different 
things  in  favor  of  diflbrent  persons,  each  obligee  has  a  distinct  and  separate  re- 
medy, (G.  C.  2074,  2076) ;  but  that  where  one  plaintiff  proceeds  against  the 
sureties,  before  any  decision  on  the  claim  of  the  other,  be  can  recover  only  one- 
half  of  the  amount  of  the  bond,  reserving  his  right  to  recover  the  balance  in 
case  the  plaintiff  in  the  other  action  shall  be  defeated. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian,  J. 

Peyton,  L   W.  Smith  and  Qrymes,  for  the  plaintiff. 

T.  Slidell,  for  the  appellants. 

Simon,  J.  It  appears  from  the  records,  that  when  the  present 
suit  was  originally  instituted,  the  plaintiffs  sued  out  an  attachment 
against  the  defendants'  property,  which  was  levied  by  the  Sheriff 
on  divers  rights,  interest,  and  moneys,  which  said  defendants  had 
belonging  to  them  in  different  banks  of  the  city  of  New  Orleans, 
and  in  the  hands  of  Bogart  60  Hawthorn,  as  also  on  the  steam- 
ship New  York  owned  by  said  defendants,  one-fourth  belonging 
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to  Wright,  and  three-fourths  belonging  to  his  co-defendants, 
Haggerty  and  Morgan.  In  the  mean  time  anotlier  suit  was  also 
instituted  by  one  McCaughan,  by  attachment,  against  the  same 
defendants,  which  attachment  was  also  levied  on  the  same  pro- 
perty, and  in  order  to  obtain  the  release  of  both  attachments,  the 
defendants  executed  two  bonds  in  favor  of  the  Sheriff,  with  Haw- 
thorn and  Woods  as  sureties,  conditioned  that,  whereas  by  virtue 
of  writs  of  attachment  issued  at  the  suit  of  H.  E.  Irish  against  the 
said  defendants,  and  at  the  suit  of  J.  J.  McCaughan  against  the 
same  defendants,  certain  property  therein  described  had  been 
seized  and  attached,  &c,,  which  attachments  were  released  and 
set  aside,  "  if  said  defendants  shall  satisfy  such  judgments  as 
may  be  rendered  against  them  in  the  suits  pending  as  above 
mentioned,  then  the  obligations  to  be  void,"  &c.  One  of  said 
bonds  was  executed  for  the  sum  of  $20,000,  by  Haggerty  and 
Morgan  as  principals,  and  the  other  bond  was  executed  by 
Wright  as  principals  for  the  sum  of  $10,000,  with  the  same  sure- 
ties, and  they  were  both  executed  on  the  same  day. 

It  appears  further,  that  on  the  day  the  Sheriff  made  the  return 
of  the  attachments,  he  made  a  transfer  or  assignment  of  his  rights, 
title  and  interest  in  and  to  the  two  bonds,  to  the  plaintiffs  in  the 
two  suits ;  and  that  the  same  were  approved  by  the  plaintiff's 
counsel,  who,  accordingly,  authorized  the  seizures  to  be  released 
on  the  delivery  of  the  said  bonds. 

The  suits  went  on,  and  judgment  having  been  rendered  in  fa- 
vor of  Irish  against  the  defendant  Wright  for  the  sum  of 
$13,333  33,  (which  judgment  was  subsequently  affirmed  in  June, 
1844,  by  this  court  on  a  devolutive  appeal  taken  by  Wright,) 
and  in  favor  of  his  co-defendants,  Haggerty  and  Morgan,  a  writ 
of  execution  was  issued  for  th«  benefit  of  Irish  against  said 
Wright,  which  was  returned  by  the  Sheriff;  '^No  property 
found  ;"  whereupon  the  plaintiff  obtained  a  rule  on  the  sureties, 
Hawthorn  and  Woods,  to  show  cause  why  judgment  should  not 
be  rendered  against  them,  in  solido,  for  the  suuj  of  $10,000,  in 
consequence  of  their  being  obligated  jointly  and  severally  for  that 
amount,  as  the  sureties  of  Wright,  on  the  bond  by  him  executed 
for  the  release  of  the  property  attached,  and  of  the  judgment  ren- 
dered against  said  Wright,  which  was  not  and  could  not  be  sat- 
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isfied  by  the  seizure  of  his  property  under  the  execution  which 
had  issued  for  that  purpose ;  by  reason  whereof  the  sureties  have 
become  liable  to  pay  to  the  plaintiff  the  amount  of  the  judgment, 
or  the  penalty  stipulated  in  the  bond. 

Hawthorn  and  Woods  filed  their  answer  to  the  rule,  in  which, 
after  excepting  to  said  rule,  on  the  ground  that  the  plaintiff  is  n9t 
competent  to  maintain  it  alone,  he  being  a  joint  obligee  with  John 
McCanghan,  the  plaintiff  in  the  other  suit,  they  deny  the  allega- 
tions of  the  rule,  admitting  only  as  to  said  obligation  what  they 
have  admitted  of  record,  and  also  denying  that  they  are  in  any 
wise  liable  to  the  plaintiff. 

Judgment  was  rendered  below  in  favor  of  the  plaintiff  for  the 
sum  of  $5(X)0,  being  one-half  of  the  amount  of  the  bond  ;  and  from 
this  judgment  Hawthorn  and  Woods  have  appealed. 

The  appellee  has  praj'ed  in  his  answer,  that  the  judgment  ap- 
pealed from  may  be  so  amended  as  to  allow  him  the  whole  amount 
of  the  bond. 

On  the  exception  of  the  appellants,  which  was  overruled  below, 
we  think  the  Judge,  a  quo,  did  not  err.  It  has  already  been 
stated,  that  two  suits  were  instituted  in  the  names  of  two  differ- 
ent plaintiffs  against  the  original  d'^'fendants,  in  which  writs  of 
attach  nent  were  sued  out.  T.  neats  attachments  were  levied  on 
said  defendant's  interest  in  the  steamship  New  York,  belonging 
for  one-fourth  to  the  defendant  Wright,  and  under  the  bond  sued 
on,  furnished  by  the  latter  with  the  appellants  as  his  sureties, 
the  property  attached  was  released.  The  Sheriff  took  only  one 
bond  for  the  two  cases,  conditioned  that  the  defendant  should 
satisfy  such  judgments  as  might  be  rendered,  <fec. ;  and  the 
bond  was  assigned  by  the  Sheriff  to  the  plaintiffs  in  the  two  ac- 
tions. 

It  is  perhaps  true,  that  in  every  suit  on  a  contract  or  obliga- 
tion in  which  more  than  one  obligee  is  named,  it  is  necessary 
that  all  the  obligees  should  join  to  enforce  its  performance ;  but 
a  contract  may  contain  distinct  obligations  to  perform  different 
things  in  favor  of  different  persons ;  and  in  such  cases,  the  obliga- 
tions being  several  and  unconnected,  each  obligee  has  his  sepa- 
rate and  distinct  remedy  on  the  obligation  which  regards  him  in- 
dividually.   Civ.  Code,  arts.  2074,  2076.    But  it  is  different 
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when  the  obligation  is  contracted  for  the  performance  of  some- 
thing for  the  common  benefit  of  all  the  obligees.  In  this  case, 
the  suit  of  Irish  had  no  connection  whatever  with  that  of  Mc- 
Caughan ;  the  interest  of  each  is  distinct  from  that  of  the  other, 
as  they  sought  to  obtain  distinct  and  separate  judgments  against 
the  principal  debtor,  which  judgments,  on  being  respectively  ren- 
dered in  favor  of  the  plaintiffs,  the  defendants  promised  to  satisfy 
respectively  under  the  penalty  stipulated  in  the  bond.  The  ap- 
pellants here,  are  called  upon  to  satisfy  the  judgment  in  favor  of 
Irish ;  or  to  pay  him  the  amount  of  said  bond,  and  we  are  not 
prepared  to  say,  that  McCaughan  has  any  sort  of  interest  in  the 
object  of  his  demand.  The  real  obligee  in  this  bond  was  origi- 
nally the  Sheriff,  in  whose  favor  it  was  made ;  and  we  concur 
with  the  Judge,  a  qnoy  in  the  opinion  that  said  bond  having 
been  by  him  assigned  to  the  parties,  who  are  respectively  to 
benefit  from  it,  having  a  distinct  and  separate  interest  in  the  ob- 
ject lor  which  it  was  taken,  it  is  clearly  analogous  and  may  be 
fairly  compared  to  a  bond  given  by  a  sheriff,  or  other  officer,  for 
the  faithful  discharge  of  his  duties,  upon  which  the  law  allows 
to  the  official  creditors  of  such  officer,  a  distinct  and  separate 
right  of  action.  Why  should  McCaughan  join  the  plaintiff? 
Nothing  shows  that  any  judgment  was  ever  rendered  in  his  fa- 
vor; and  suppose  he  had  never  obtained  any  such  judgment  as 
would  entitle  him  to  the  benefit  of  the  bond,  ought  the  plaintiff 
to  be  for  ever  precluded  from  exercising  his  rights  upon  it,  be- 
cause, forsooth,  McCaughan  would  never  be  able  to  join  him? 
Surely  not.  The  plaintiff's  risfhts  are  distinct  and  separate,  and 
we  are  of  opinion  that  they  may  be  enforced  against  the  obligors 
by  a  distinct  and  separate  suit. 

On  the  merits,  it  has  been  contended  by  the  appellants'  counsel, 
that  his  clients,  as  sureties  on  the  attachment  bond,  are  not  liable, 
because  the  attachment  was  issued  in  a  suit,  the  subject  matter 
of  which  was  not  a  contract,  but  damages  for  a  tort.  Hence,  it 
has  been  insisted  that  such  a  cause  of  action  cannot  support  an 
attachment,  and  that,  therefore,  the  bond  given  for  the  property 
attached  is  a  nullity. 

Before  investigating  the  legal  question  submitted  to  our  solu- 
tioU}  and  which  is  one  of  some  importance  under  our  system  of 
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legislation,  it  is  proper  and  even  necessary,  that  we  should  ad- 
vert to  the-  facts  relative  to  the  origin  of  the  action,  as  they  ap- 
pear from  the  allegations  set  up  in  the  plaintiff's  petition  for  an 
attachment,  and  inquire  into  the  cause  of  action  upon  which  his 
claim  for  damages  was  based  ;  for,  if  it  be  true  that  the  amount 
sued  for,  though  under  the  denomination  of  damages  for  a 
tort,  is  claimed  by  virtue  of  an  obligation  which  originated  ex 
contractu,  and  which  tlie  defendant  became  subsequently  bound 
to  discharge  ex  delicto,  and  if  such  amount  is  so  certain  and  so 
speci6c,  as  to  enable  the  plaintiff  to  swear  expressly  to  its  exist- 
ence, and  to  claim  it  as  a  debt,  or  in  the  nature  of  a  debt,  this 
would  undoubtedly  be  sufficient  to  authorize  the  issuing  of  a  writ 
of  attachment. 

The  petition  in  this  case  alleges,  that  the  defendants  are  justly 
indebted  to  the  plaintiff  in  the  sum  of  $13,333  33,  which  was 
originally  due  him  by  one  Alsbury  and  others,  on  two  promissory 
notes,  each  for  the  sum  of  86666  66^,  That  having  instituted 
a  suit  in  the  State  of  Mississippi  against  his  debtors,  in  which  a 
judgment  was  expected  to  be  rendei*ed  in  February,  1842,  said 
Alsbury,  to  avoid  the  payment  of  said  debt,  and  to  defeat  the 
process  of  the  court,  absconded  from  said  State,  and  clandestinely 
ran  off  his  slaves  from  said  State.  The  petition  proceeds  to  state 
the  facts  relative  to  the  negotiation  which  took  place  between  Als- 
bury and  the  defendant  Wright,  to  transport  the  slaves  out  of  the 
State  of  Louisiana  on  board  of  the  steamer  New  York  ;  adverts  to 
the  circumstances  which  attended  the  transportation  and  itsobject; 
alleges  that  the  plaintiff  vainly  resorted  to  the  issuing  of  a  writ  of 
attachment  against  said  slaves,  by  process  issued  against  Alsbury 
from  the  court  of  the  First  District  ;  states  further  circumstances 
that  followed  the  suing  out  of  the  writ  of  attachment,  and  avers, 
that  he  has  sustained  damages  to  the  sum  of  $13,333  33,  for 
the  payment  of  which,  the  defendants,  Wright,  and  Haggerty  and 
Morgan,  have  become  liable  and  indebted,  in  solido,  to  the  peti- 
tioner, with  the  interest  due  thereon  by  the  original  debtor; 
wherefore,  he  prays  that  judgment  be  rendered  against  them  ac- 
cordingly, Sec.  The  affidavit  ol  the  plaintiff,  upon  which  the  at- 
tachment was  granted,  states,  that  the  defendants  therein  named 
are  justly  and  truly  indebted  to  him,  in  solido,  in  the  just  and 
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full  sum  of  $13,333  33,  which  he  swears  is  really  dve  him,  &c. 
This  was  the  amount  of  the  judgment  rendered  by  the  court,  a 
qua,  in  favor  of  the  plaintiff  against  the  defendant,  Wright, 
which  was  affirmed  in  this  court,  (see  case  of  Irish  v.  Wright 
et  aL  decided  in  June,  1844,)  and  which  is  nothing  less  than 
condemning  Wright  to  pay  to  the  plaintiff  the  amount  of  the 
debt  contracted  by  Alsbury  to  the  plaintiff,  and  which  Wright  had, 
from  his  unlawful  and  fraudulent  acts  in  collusion  with  the  debt- 
or, become  liable  to  discharge  by  way  of  damages. 

Now,  art.  242  of  the  Code  of  Practice  provides,  that  "  the  pro- 
perty of  a  debtor  may  be  attached  in  the  hands  of  third  persons 
by  his  creditors,  in  order  to  secure  the  payment  of  adebt^  what- 
ever may  be  its  nature,  whether  the  amount  be  liquidated  or 
not,  provided  the  term  of  payment  have  arrived,  and  the  creditor, 
who  prays  for  the  attachment,  state  expressly  and  positively  the 
amount  which  he  claims;**  and  art.  243  requires  the  creditor 
to  dnclare  under  oath,  the  amount  of  the  sum.  due  to  him.  Un- 
der these  provisions,  very  broad  in  their  language,  can  it  be  seri- 
ously contended  that  the  present  ease  should  form  an  exception 
to  the  general  rule,  and  that  the  law-maker  has  not  intended  that 
a  creditor  should  have  the  benefit  of  the  writ  of  attachment,  when 
the  debt  by  him  claimed  is  sought  to  be  recovered  iu  the  form 
and  nature  of  damages  7  Are  not  the  damages  claimed  in  this 
suit  really  a  debt  due  by  the  defendants,  as  a  consequence  of 
their  unlawful  acts  ?  and  can  it  be  said,  that  the  claim  set  up 
against  them,  though  unliquidated,  is  not  sufficiently  certain  to 
enable  the  plaintiff  to  swear  to  its  precise  amount?  The  allega- 
tions of  his  petition,  which  were  subsequently  established,  show 
that  he  had  a  right  to  consider  the  defendant  Wright  as  his  debt* 
or  for  the  whole  amount  of  the  debt  due  by  Alsbury,  and  that 
the  said  debt  was  the  foundation  of  his  action ;  and  if  so,  we 
cannot  entertain  any  doubt,  that  his  case  came  under  the  provi- 
sion of  the  Code  of  Practice  which  authorizes  a  creditor  to  resort 
to  the  writ  of  attachment,  for  the  purpose  of  securing  the  pay- 
ment of  a  debt,  whatever  may  be  its  nature.  A  contrary  opinion 
would  limit  this  provision  of  our  law  to  its  most  restricted  sense 
or  interpretation  ;  when,  on  the  contrary,  the  will  of  the  legislator 
appears  clearly  to  be,  that  it  should  apply  to  all  sorts  or  nature  of 
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debts,  provided  the  creditor  can  state  expressly  and  positively  ihe 
amount  which  he  claims,  and  can  also  swear  to  the  existence  of 
the  sum  due  him.  Here,  again,  the  amount  claimed  as  damages 
was  a  debt  which  the  plaintiff  was  seeking  to  secure  and  recover ; 
it  was  expressly  and  positively  stated  by  him  in  his  petition,  and 
sworn  to  in  his  affidavit ;  and  we  must  conclude,  that  the  at- 
tachment which  gave  rise  to  the  bond  sued  on,  was  properly 
and  legally  obtained. 

This  view  of  the  subject  renders  it  necessary  to  examine  the 
question  presented  by  a  comparison  of  art.  213  of  the  Code  of 
Practice,  in  which  damages  in  general  are  provided  for  when 
a  writ  of  arrest  is  sought  to  be  obtained,  with  art.  242  above 
quoted.  Cases  may  arise  in  which  the  damages  claimed  could 
not  be  considered  as  a  debt,  or  in  the  nature  of  a  debt ;  and  such 
cases  perhaps  would  not  come  under  the  application  of  the  article 
last  referred  to.  Indeed,  this  appears  to  be  the  jurisprudence  of 
this  court,  so  far  as  it  goes  ;  and  we  are  not  ready  to  make  it  un- 
dergo any  change  or  modification,  so  far  as  it  applies  to  the  kind 
of  causes  in  which  this  question  was  settled.  But  it  is  worthy  of 
notice,  that  the  cases  referred  to  by  the  appellants'  counsel,  seem 
to  exclude  from  the  attachment  law  those  claims  for  damages,  in 
which  the  amount  sued  for  cannot  be  ascertained,  and  where 
such  amount  is  not  specific.  So,  in  1  Mart.  67,  the  court  said, 
that  '<  the  obvious  meaning  and  import  of  the  expressions  of  the 
law  (then  under  consideration)  confine  the  case,  in  which  bail  is 
demandable,  to  suits /or  direct  and  specific  injuries^  the  amoimt 
of  which  may  be  ascertained ^^^  &c.  Also,  in  2  Mart.  N.  S.  325, 
it  was  held,  that  '^  to  require  that  the  damages  should  be  ascer- 
tained and  made  specific  by  the  act  of  the  party  sued,  would  be 
to  render  the  words  of  the  statute  (that  of  1817)  useless,  for  the 
moment  this  liquidation  took  place,  they  would  cease  to  be  dama- 
ges and  become  a  debt.^  And  in  6  Mart.  N.  S.  564,  it  was  de- 
cided, that  the  law  of  1817  did  not  extend  the  process  of  attach- 
ment to  all  cases  of  damages  absolutely,  but  restricts  it  to  dafna- 
ges  ascertained  or  specific.  This  jurisprudence  is  in  accordance 
with  our  interpretation,  in  this  case,  of  art.  242,  which,  we  think, 
applies  also  to  cases  in  which  debts  ascertained  and  specific,  are 
sought  to  be  recovered  by  way  of  damages ;  or  in  which  the 
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damages  sued  for,  the  amount  whereof  is  expressly  and  positively 
stated  and  sworn  to,  are  claimed  in  the  nature  of  a  debt. 

Having  thus  disposed  of  the  principal  point  in  controversy,  our 
next  inquiry  necessarily  is,  what  portion  of  the  amount  of  the 
bond  is  the  plaintiff  entitled  to?  The  Judge,  a  quo,  was  of  opin- 
ion that,  as  the  bond  had  been  made  for  the  benefit  of  two  plain- 
tiffs, each  of  whose  claims  exceeds  $10,000,  one  of  them  could 
not  recover  the  whole  amount  of  the  bond,  and  leave  the  other  with- 
out anything  in  case  he  should  recover  judgment  against  the  defen- 
dant in  his  suit ;  and  that,  as  the  bond  did  not  state  their  respective 
shares  in  the  obligation,  he  should  apply  the  rule  prescribed  by  art. 
2081  of  the  Civil  Code,  relative  to  the  liability  of  joint  obligors ;  and 
he  accordingly  divided  the  amount  of  said  bond  in  two  portions, 
and  allowed  one-half  thereof  to  the  plaintiff.  We  are  of  opinion 
that  he  decided  correctly ;  but  as  the  judgment  rendered  in  this 
case  exceeds  the  whole  amount  of  the  bond ;  and  as,  if  the 
plaintiff  had  been  the  only  creditor  at  whose  suit  the  attachment 
had  been  sued  out,  he  would  have  been  entitled  to  the  exclusive 
benefit  of  said  bond,  and  to  the  whole  amount  thereof,  we  think 
justice  requires,  in  case  it  should  happen  that  McCaughan's  action 
should  be  defeated,  and  the  bond  sued  on  should  become  una- 
vailable as  to  him,  that  the  rights  of  the  plaintiff  to  the  recovery 
of  the  balance  of  said  bond  should  be  reserved,  so  as  to  permit 
him  hereafter  to  institute  proceedings  for  that  purpose. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
Parish  (yourt  be  affirmed  with  costs,  reserving  to  the  plaintiff  his 
right  to  sue  for  and  recover  of  the  defendants  and  appellants,  the 
urther  sum  of  $5000,  due  on  the  bond  sued  on,  in  case  said  bond 
should  hereafter  prove  to  be  unavailable  as  to  J.  J.  McCaughan 
or  his  assignees,  for  whose  benefit  it  was  partly  executed  by  said 
defendants. 
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Same  Case. — On  a  Re-hearing. 

A  jadgment  overruling,  as  coming  too  late,  an  exception  by  the  defendant  to  the 
legality  of  an  attachment,  has  the  force  of  res  judicata  as  to  the  surety  in  the 
attachment  bond. 

T.  Slidell,  for  the  appellants,  Hawthorn  and  Woods,  for  a  re- 
hearing. The  appellants,  Hawthorn  and  Woods, the  sureties  on  the 
attachment  bond,  are  not  liable,  because  the  attachment  issued  in 
a  suit,  the  subject  matter  of  which  was  not  a  contract,  but  dama- 
ges for  a  tort.  Such  a  cause  of  action  cannot  support  an  attach- 
ment ;  and,  the  bond  given  for  the  pro|jerty  attached  is  a  nullity. 

There  is  a  distinction  between  the  remedy  of  arrest,  and  the  re- 
medy of  attachment.    The  Code  of  Pract.  art.  213,  says  : 

"  Such  arrest  may  be  ordered  in  all  demands  brou2:ht  for  a 
debt,  whether  liquidated  or  not,  when  the  term  of  payment  has 
expired,  and  even  for  damages  for  any  injury  sustained  by  the 
plaintiff  either  in  his  person  or  property, ^^  Art.  242  of  the  same 
Code  declares  that,  "  The  property  of  a  debtor  may  be  attached  in 
tae  hands  of  third  persons  by  his  creditor,  in  order  to  secure  the 
payment  of  a  debt,  whatever  may  be  its  nature,  whether  the 
amount  be  liquidated  or  not,  provided  the  term  of  payment  has 
arrived,  and  the  creditor,  his  agent,  or  attorney  in  fact,  who  prays 
for  the  attachment,  state  expressly  and  positively  the  amount 
which  he  claims." 

In  one  case  the  remedy  is  given  for  damages  as  well  as  debt ; 
in  the  other  case  it  is  given  for  debt  only. 

This  difference  cannot  be  said  to  be  accidental.  It  is  found  in 
the  legislation  of  this  country  forty  years  ago,  under  the  terri- 
torial government. 

In  Martin's  Digest,  p.  474,  we  find  the  act  of  1805,  prescribing 
in  what  cases  a  writ  of  arrest  may  issue.  "  Whenever  a  petition 
is  filed  for  the  recovery  of  any  debt,  or  damages  on  notej  bond, 
contract  or  open  account,  or  for  damages  for  injury  or  detention 
of  the  property  of  the  petitioner, ^^  (fee. 

In  the  same  volume,  p.  614,  and  by  the  statute  of  the  same 
year,  1805,  the  remedy  of  attachment  is  given  only  for  debt. 
"  Whenever  a  petition  shall  be  presented  for  the  recovery  of  a 
debt."    p.  512. 

Then  as  now,  an  arrest  would  lie  not  only  for  debt,  but  for 
damages  for  a  tort ;  but  an  attachment  would  lie  for  a  debt  only. 

The  law  of  1817  extended,  however,  the  remedy  of  attach- 
ment to  certain  cases  of  damages.  At  page  26,  (Statutes  of  1817,) 
it  was  prescribed  in  all  actions  where  the  sum  due  is  one  hun- 
dred dollars  or  upwards,  whether  upon  bond,  bill  of  exchange, 
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promissory  note,  or  liquidated  account,  and  in  every  case  where 
the  amount  of  the  debt,  damages,  or  demand  is  ascertained  and 
specific,  the  plaintiff  may  have  an  attachment,  &c. 

But  the  Code  of  Practice,  repealing  the  law  of  1817,  restored 
the  old  law,  and  while  it  provided  the  writ  of  arrest  both  for  debt 
and  damages  for  wrongs,  gave  the  writ  of  attachment  for  debt 
only. 

The  French  text  of  art.  242,  which  will  be  found  to  be  the 
same  in  that  respect  with  art.  213,  shows  that  the  words  "  what- 
ever may  be  its  nature,^  in  the  latter  article  refer  to  the  fact  of 
the  debts  being  liquidated  or  not. 

Art.  213.  Cette  arrestaiion 
pent  etre  ordonnee  povr  toute 
espece  de  dettes  echues  liquides 
ou  non  liquides,  et  me  me  pour 
tons  dommages  el  int6rets  qui 
seraient  reclames  par  le  deman- 
deur  pour  un  tort  qui  aurait  ete 
caus6  a  sa  person  ne  ou  dans  ses 
biens. 


Art.  242.  On  peut  faire  une 
saisie  arr^t  pour  paiement  de 
toute  esfiece  de  dettes  liquides 
ou  non  liquides,  pourvu  qu^elles 
soient  echues,  et  que  le  crean- 
cier  qui  sollicite  saisie-arret,  ou 
son  agent  ou  fond^  de  pouvoir, 
allegue  d'une  maniere  expresse 
et  positive  qu'elle  est  la  somme 
qu'il  reclame. 

This  provision,  as  lo'liauidation,  was  introduced  from  the  fact, 
that  the  point  had  been  disputed  whether  any  thing  but  a  liqui- 
dated indebtedness  would  sustain  an  attachment.  See  Sergeant 
on  Attachment,  p.  44  to  61. 

The  correctness  of  this  position  will  be  found  in  the  origin  of 
our  attachment  law.  This  remedy  was  derived  from  the  other 
States  of  the  Union.  Of  the  truth  of  this  assertioti  the  phraseolo- 
gy of  the  statute  of  1806,  and  especially  the  form  and  language 
of  the  writ  prescribed  therein,  (Martin's  Digest,  p.  514,)  furnishes 
abundant  internal  evidence.  There,  a  debt  is  inseparable  from  a 
contract,  and  without  a  contract  cannot  be  created  ;  Sergeant  on 
Attachment,  p.  61  ;  and  an  attachment  in  an  action  for  a  demand 
ex  delicto,  is  unknown.  See  the  cases  collected  in  Wharton's 
Digest  of  Pennsylvania  Reports,  to  wit :  2  W.  C.  C.  R.  382,  Ser- 
geant on  Attachment,  44  and  46,  2  Br.  Appx.  28,  S.  P.  2  Br. 
62,  6  S.  &  R.  460,  1  M.  312.  In  the  last  case  the  attaching  cre- 
ditor sued  upon  a  claim  which  arose  thus  :  A.  had  stolen  from  the 
agent  of  a  bank  a  quantity  of  notes,  and  it  was  held  that  the  bank 
could  not  maintain  against  A.  a  foreign  attachment  for  the  amount 
thereof,  because  the  foundation  of  the  claim  is  ex  delicto*  The 
counsel  for  plaintiff  argued  that  "the  act  of  Assembly  granting 
the  writ  is  a  remedial  law,  and  should  receive  a  liberal  construc- 
tion. Section  3d  has  the  words  *debt  or  other  demand.' "  But 
the  court,  after  disposing  of  other  points  in  the  cause,  proceeds  to 
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say :  "  But  we  do  not  decide  these  questions.  An  insuperable 
difficulty  in  the  plaintiff's  way  arises  from  the  act  of  1705.  The  • 
use  of  the  process  of  attachment  for  the  com  lencement  of  an  ac- 
tion, is  not  commensurate  with  that  of  summons.  It  is  limited  in 
respect  to  persons,  to  non-residents,  and  in  respect  to  the  cause 
of  action,  to  debts  contracted  or  owing,  which,  by  the  interpreta- 
tion of  the  courts,  is  extended  to  all  actions  arising  ex  contractu^ 
but  no  further.  The  cause  of  action  shown  in  this  case  is  not  of 
this  description.  The  action  of  debt  is  founded  upon  an  express 
contract,  and  it  lies  hv  reason  of  a  breach  of  contract.  1  Esp. 
Dig.  172  2l)alJ.  173.  2  Rolle's  Rep.  44.  2  Wash.  C.  C.  Rep. 
386.  2  Browne's  Rep.  appx.  38.  In  this  case  the  action  arises 
ex  delicto^  from  a  tort  committed  under  circumstances  and  with 
an  intent  which  amounts  to  crime.  It  is  not  an  answer  to  say 
that  the  plaintiff  may  waive  the  tort.  Perhaps  he  may  do  so,  as 
it  respects  the  action,  (although  that  is  a  point  which  we  do  not 
decide,)  still  he  cannot  do  so  as  it  respects  this  process.  The  rea- 
son is,  the  act  of  1805  does  not  apply  to  the  form  of  the  action, 
but  to  the  cause  of  the  action.  The  form  of  the  action  may  bo 
debt,  indebilcUus  (issumpsit,  or  on  the  case,  but  the  cause  of  the 
action  must  arise  from  a  contract." 

So  in  New  York,  a  demand,  px  delicto^  will  not  support  a  for- 
eign attachment.    3  Cairies'  Reports,  258. 

The  court  has  at  ail  times  held,  that  the  remedies  of  arrest  atid 
attacfmient,  being  onerous,  must  be  strictly  construed. 

In  I  Martin,  65,  is  the  case  of  a  writ  of  arrest  issued  in  a 
suit  claiming  da  nages  for  slander.  The  law  of  18U5  allowed  an 
arrest  for  "damages  or  injury  to  or  detention  of  the  property  of 
the  petitioner."  The  arrest  was  set  aside,  because  such  damages 
as  were  claimed  \\  ere  not  within  the  statute,  being  damages  for 
an  injury  to  the  person. 

In  2  Mart.  N.  S.  325,  the  court  again  recognized  that  some  cases 
of  damages  were  without  the  statute. 

In  6  Mart.  N.  S.  the  court  refused  to  sustain  an  attachment  in  an 
action  for  slander.  "  Some  cases  of  damages  ore  certainly  excluded. 
The  exclusion  does  not  appear  to  us  too  broad,,  and  it  is  neces- 
sary to  give  effect  to  the  words  of  the  legislator." 

In  3  Robinson,  233,  the  court  said,  "  We  are  by  no  means 
disposed  to  r.  lax  any  thing  of  the  strictness  and  rigor  with 
which  we  have  heretofore  construed  our  attachment  laws.  The 
remedy  they  provide,  is  in  itself,  a  harsh  and  extraordinary  one, 
and  those  who  resort  to  it,  have  no  right  to  complain  if  they  are 
held  to  a  strict  compliance  with  all  the  requirements  of  our  stat- 
utes on  the  subject."    See  also  8  La.  586. 

So  in  3  La.  18,  the  court  said,  "  Whatever  may  be  the  general 
doctrine  of  nullity,  relating  to  contracts  or  judicial  proceedings,  in 
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ordinary  cases,  it  is  believed  that  in  the  extraordinary  remedy  by 
attachment,  all  the  forms  prescribed  by  law  must  ba  strictly  pur- 
sued, on  pain  oi  nullity  as  a  consequence  of  their  nesflect." 

The  court  admits,  that  the  main  action  against  Wright  was  an 
action  for  damages  sustained  by  the  tortious  conduct  of  Wright. 
But  it  argues,  that  the  damages  were  sustained  by  the  plaintiff 
with  reference  to  a  debt  due  to  him  by  Alsbury.  Wright  was 
alleged  to  have  assisted  Alsbury  in  evading  an  attachment  issued 
against  his  property.  Because  his  attachment  was  evaded,  plain- 
tiff alleged  that  he  failed  to  collect  his  debt  of  Alsbury,  and  that 
Wright  by  his  co-operation,  in  the  evasion  of  the  attachment, 
made  himself  responsible  to  the  extent  of  the  debt.  The  court 
does  not  of  course  say,  that  the  conduct  of  Wright  amounted  in 
law,  to  a  contract  to  assume  Alsbury's  debt,  but  that  the  law  in- 
flicts upon  him,  a  responsibility  in  damages  for  the  wrong  done. 
Do  those  clamages  arise  from  contract,  or  c^  rfeiic^o  ?  If  from 
the  former,  the  remedy  by  attachment  is  given,  if  from  the  latter, 
it  is  not. 

2d.  If  the  bond  be  not  a  nullity,  what  is  the  liability  of  the 
sureties  to  the  plaintiff  in  this  suit?  Two  attachments  having 
been  levied  simultaneously  on  the  same  property  by  the  two 
plaintiffs,  Irish  and  McCaughan,  one  bond  of  $10,000  was  given, 
conditioned  to  satisfy  such  judgment  as  might  be  rendered  in  the 
two  suits.  Both  plaintiffs  were  therefore  interested  in  this  bond. 
What  is  the  nature  of  this  interest  ? 

The  court  below  decreed,  that  each  was  interested  for  one 
moiety,  or  $5000  under  the  art.  2081  of  the  Civil  Code.  This 
court  says  the  article  was  properly  applied  by  the  Parish  Judge. 
If  so,  how  is  this  reconcileable  with  the  decision  which  gives 
Irish  a  contingent  residuary  interest  in  the  remaining  $5000,  if 
not  hereafter  absorbed  by  a  successful  result  of  McCaughan's 
suit  ?  If  the  article  2081  determines  the  nature  of  the  obligation, 
Irish  has  no  interest  beyond  the  virile  share. 

Irish's  suit  was  for  $13,333  33;  McCau^han's  for  $15,000. 
The  bond  was  so  taken  by  consent  of  both  plaintiffs,  as  appears 
by  the  endorsement  of  their  counsel  on  the  bond  itself.  The  na- 
tural inference  is,  that  they  were  to  share  pro  rata.  If  so,  Irish 
was  not  entitled  to  as  much  as  $6000,  or  one  moiety.  Yet  this 
amoimt  is  now  absolutely  awarded  to  him,  in  a  proceeding  to 
which,  notwithstanding  the  exception  of  appellants,  McCaughan 
was  not  made  party. 

Should  McCaughan  recover  a  judgment  for  his  whole  claim, 
to  wit,  $15,000,  receiving  but  $5000,  the  residue  of  the  bond,  he 
will  obtain  a  less  dividend  than  Irish.  Yet  the  property  was  in 
custodia  Icgis  for  the  benefit  of  both,  by  process  simultaneously 
levied.    How  is  this  case  distinguishable  from  a  case  of  iusol- 
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vency,  where  the  property  is  in  custody  of  law  for  the  benefit  of 
creditors  ?  There,  the  division  is  not  made  by  virile  shares,  but 
pro  rata.  How  is  the  case  distinguishable  from  a  seizure  under 
two  writs  of  execution  simultaneously  levied?  Certainly  in 
such  a  case,  the  distribution  would  be  pro  rata. 

**  The  bond  is  a  substitute  for  the  property."  Dorr  v.  Ker- 
shaw,  18  La.  68.  In  the  analogous  case  of  a  twelve  month  bond 
for  property  sold  under  execution,  1  Robinson,  397,  the  court 
said ;  <'  It  is  clear,  that  this  bond  in  the  hands  of  the  marshal,  re- 
presented the  whole  price  of  the  property  sold,  and  belonged  to 
the  several  parties  having  an  interest  in  it,  according  to  their 
right  in  the  property  itself." 

If  the  interest  of  the  parties  be  for  virile  shares,  the  reservation 
to  Irish  of  a  residuary  interest  is  erroneous.  If  it  be  a  bond 
available  according  to  the  amounts  claimed  pro  rata,  judgment 
has  been  given  for  too  much.  If  it  be  a  bond  whose  amount  is 
distributable  pro  rata,  according  to  the  claims  of  the  parties  as 
finally  adjudged,  then  an  ex  parte  application  was  irregular  and 
the  proceeding  premature. 

Simon,  J.  Our  object  in  granting  a  re-hearing  in  this  cause, 
was  mainly  to  afford  us  an  opportunity  of  reviewing  our  decision 
on  the  question  whether,  under  art.  242  of  the  Code  of  Practice,  an 
attachment  could  properly  and  legally  issue  on  a  cause  of  action 
not  originating  in  a  contract,  but  based  upon  a  claim  for  dama- 
ges ?  We  have  attentively  re-examined  this  important  question  ; 
and  although  we  were  originally  impressed  with  the  idea  that 
the  plaintiflf's  demand  in  the  case  in  which  the  bond  sued  on  was 
given,  though  sounding  in  damages,  was  virtually  for  the  pay- 
ment or  recovery  of  a  debt  due  to  him  by  the  party  who,  from 
his  unlawful  act,  had  become  responsible  for  its  amount,  and 
bound  to  discharge  it  by  way  of  damages,  we  must  confess  that 
we  are  not  sufficiently  satisfied  with  our  previous  opinion,  and 
that,  were  it  not  that  the  consideration  of  another  question  raised 
in  the  cause,  has  brought  us  to  the  conclusion  that  our  first  judg- 
ment ought  not  to  be  changed,  we  should  have  felt  inclined  to 
overrule  it,  and  to  decide  that  the  attachment  originally  issued, 
had  been  illegally  and  improperly  sued  out.  The  question  is 
therefore  left  open,  as  not  definitively  settled,  and  we  shall  now 
proceed  to  give  our  reasons  why  we  think  that,  whatever  be  its 
solution,  the  defendants  and  appellants  are  now  precluded  from 
availing  themselves  of  the  exception  upon  which  it  is  based. 
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The  defendants  being  sued  as  the  sureties  of  Wright,  the  prin- 
cipal obligor  in  the  attachment  bond,  we  have  ascertained  that 
the  in  suit  instituted  by  the  plaintiff  against  Wright,  in  which 
the  attachment  was  issued,  the  same  exception  was  pleaded  by 
the  latter  and  his  co-defendants,  as  one  of  the  grounds  upon  which 
they  attempted  to  obtain  the  release  of  said  attachment.  On  re- 
ferring to  the  record  of  the  attachment  suit,  we  have  found  that 
a  rule  was  obtained  by  Wright,  on  the  11th  of  January,  1842,  on 
the  plaintiff,  to  show  cause  why  the  attachment  should  not  beset 
aside,  on  the  ground,  among  others,  that  the  attachment  had 
been  illegally  issued  ;  on  the  next  day,  another  rule  was  taken  by 
the  defendant  to  be  permitted  to  bond  the  property  attached,  with- 
out prejudice  to  the  first  rule ;  this  was  granted  in  the  I4th,  and 
the  bond  sued  on  was  subsequently  furnished  accordingly.  On 
the  12th  of  February  the  trial  of  the  exception  came  on  before 
the  inferior  court,  which,  being  of  opinion  "  that  an  ottac/iment 
could  issu£  on  the  claim  set  forth  in  the  plaintiff  ^s  petition^  Code 
of  Pract.  art.  242,"  overruled  the  exception,  and  maintained  the 
attachment  in  its  full  legal  effect.  An  appeal  was  taken  from  the 
judgment  rendered  on  the  merits  against  Wright,  and  the  case  hav- 
ing been  brought  before  this  court,  the  question  was  renewed  and 
insisted  on  by  the  appellant's  counsel,  orally  and  in  writing ; 
when  it  was  decided,  that  the  objection  cafne  too  late,  as  the  case 
was  at  issue  on  its  merits,  and  the  property  attached  bonded. 
See  the  case  of  Irish  v.  Wright  et  al.,  decided  in  June,  1844.  The 
defendant's  counsel,  however,  made  an  application  for  a  re-hearing 
on  the  same  poit)t,sugges(ing  the  fact,  that  the  property  was  bond- 
ed without  prejudice  to  his  rights  in  the  rule  for  dissolution  ;  but  it 
was  refused,  as  it  was  then  considered  that  said  defendant  hav- 
ing filed  his  answer  to  the  merits  on  the  first  of  February,  about 
twelve  days  previous  to  the  action  of  the  lower  court  on  the  ex- 
ception and  to  the  judgment  rendered  thereon,  his  said  answer 
was  a  waiver  of  the  exceptions  by  him  previously  pleaded. 
Thus,  both  courts  have  already  passed  upon  this  exception  as  to 
the  principal  obligor,  and  the  question  occurs ;  can  it  now  be  re- 
newed and  set  up  by  his  sureties  ?  or,  in  other  words,  is  it  not 
res  judicata  against  the  latter,  as  well  as  against  Wright? 

We  think  it  is.    It  is  clear  that  the  judgmc  ni  rendered  against 
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the  principal  obligor,  overruling  an  exception  upon  which  theva-* 
lidity  of  the  bond  sued  on  depended,  and  therefore  the  liability  of 
(he  parties  thereto,  has  acquired  the  force  and  effect  of  res  judU 
cata  ;  it  was  definitive  at  the  time  this  suit  was  instituted^  with 
regard  to  Wright,  and  has  become  so  with  regard  to  all  other  par- 
ties therein  interested,  by  the  elapsing  of  the  time  allowed  by  law 
for  appealing  therefrom.  The  defendants  did  not  even  plead  the 
exception  in  the  lower  court ;  the  question  was  not  raised  there ; 
and  it  was  only  on  their  appeal  before  this  court,  that  they  made  the 
suggestion  that  the  attachment^  in  consequence  of  which  the  bond 
sued  on  was  given,  had  been  illegally  issued,  as  the  plaintiff's 
claim  was  one  in  damages  for  a  tort 

Now,  it  is  a  well  recognifed  doctrine  that  the  obligation  of  a 
surety,  not  existing  without  that  of  a  principal  obligor,  the  con- 
tract of  suretyship  must  be  governed  by  the  extent  of  the  obliga* 
tions  of4he  principal  debtor ;  it  cannot  exceed  the  amount  due  un- 
der the  principal  contract,  nor  can  it  be  contracted  under  more 
onerous  conditions ;  and  it  follows,  therefore,  that  if  a  judgment 
be  rendered  in  favor  of  the  principal  debtor  against  the  creditor, 
such  judgment  must  have  the  force  of  res  judicata  in  favor  of  the 
surety,  provided  it  be  not  the  result  of  personal  exceptions  which 
such  principal  debtor  alone  may  be  entitled  to  plead.  *'  On  a 
done  eonsidire^  says  TouUier,  Vol.  10,  No.  209,  la  caution  com-^ 
me  Stant  la  meme  partie  que  le  dibiteur  a  V€gard  de  tous  les 
jugemens  qui  la  rendent  moins  onereuse?^  In  No.  210,  he  says : 
"  Vice  versa,  lejugement  rendu  centre  le  d^hiteur  enfaveur  du  ere-' 
ancier  peui  Stre  oppose  a  la  caution,  et  d€clar6  ex€cutoire  centre 
elle  ;  mais  elle  peut  ^en  porter  appelanie"  Such  is  the  opin- 
ion of  Pothier,  Obligations,  Vol.  2,  p.  299,  No*  61,  who  considers 
that  the  obligation  of  a  surety,  depending  upon  that  of  the  prin^ 
cipal  debtor,  to  which  it  is  a  mere  accessory,  such  surety  ought 
to  be  viewed  ns  being  the  same  party  with  such  principal  debtor, 
with  regard  to  all  that  may  be  judicially  decided  (j't^e)  for  or 
against  the  principal  obligor.  See  also  ff.  1.  21,  }  4,  De  except, 
reijud.  Civ.  Code,  arts.  3006,  3029.  This  doctrine  is  very 
clear,  and  is  fully  applicable  to  this  case,  for,  if  it  were  otherwise, 
we  would  have  here  the  anomaly,  as  has  been  well  remarked  by 
the  plaintiff's  counsel,  that  by  the  judgment  against  the  defend- 
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ant,  the  attachment  would  be  maintained,  and  the  property  seized 
made  liable  for  its  satisfaction ;  and  yet  the  bond  which  repre- 
sents the  property  would  be  declared  to  be  a  nullity,  and  the  sur- 
eties discharged.  This  cannot  receive  our  sanction ;  and  we 
must  hold  the  appellants  liable  under  the  judgment  rendered  ia 
favor  of  the  plaintiff  against  the  principal  debtor ;  said  judgment 
having  the  force  of  res  judicata  against  all  the  parties  therein  con- 
cerned. 

With  regard  to  the  reservation  made  in  our  first  judgment  in 
relation  to  the  other  half  of  the  amount  of  the  bond  sued  on,  in 
case  it  should  not  be  recovered  by  M'Caughan,  we  see  no  reason 
why  it  should  not  be  maintained.  It  seems  to  us  that,  as  we 
have  already  said,  if  the  plaintiff  had  been  the  only  creditor  at 
whose  suit  the  attachment  had  been  sued  out,  he  would  be  en- 
titled to  the  exclusive  benefit  of  the  bond,  and  to  the  whole  amount 
thereof,  and  that  he  ought  not  to  be  deprived  of  such  benefit,  if  it 
turns  out  subsequently  that  M'Caughan  cannot  recover  the  por- 
tion reserved  for  him  in  consequence  of  his  attachment.  Such 
portion  would  have  accrued  to  the  plaintiff  in  this  suit,  if 
M'C'aughan  had  not  sued  out  his  simultaneous  attachment ;  it  is 
not  sufficient  to  satisfy  the  plaintiff's  judgment ;  the  bond  repre- 
sents the  property  attached,  and  the  principal  defendant  cannot 
have  any  right  to  recover  any  part  of  the  property  attached,  or  be 
dispensed  from  paying  any  part  of  the  amount  of  the  bond,  unless 
there  be  a  surplus  over  and  above  the  sum  to  be  recovered. 

It  is,  therefore,  ordered  that  our  first  judgment  remain  imdis- 
turbed. 


The  Commissioners  of  the  Exchange  and  Banking 
Company  of  New  Orleans  v.  Catharine  Bein  and 
another. 

Property  purchased  under  the  authority  of  the  husband  in  the  name  of  a  wife,  be- 
tween whom  and  her  husband  there  existed  a  community  of  acqvest$,  but  sot 
paid  for  with  her  paraphernal  funds  under  her  separate  administration,  nor  re- 
ceived by  her  as  a  dation  en  payement  from  a  debtor  of  a  separate  and  parapher- 
nal claim,  belongs  to  tKe  community.    The  contract  is  as  binding  on  the  com- 
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nnnity  as  if  made  by  the  husband,  and  the  wife  neither  becomes  the  owner  of 
the  property  nor  incun  any  personal  responsibility  therefor,  (C.  C.  2371,  2072, 
2375,  2378,  2379,  2393) ;  nor  could  she  in  any  manner  bind  herself  with  her 
husband  for  the  payment  of  the  price.  C.  C.  2412. 
The  27th  section  of  the  statute  of  lot  April,  1835,  incorporating  the  Exchange  and 
-  Banking  Company  of  New  Orleans,  authorizing  a  **  wife  to  bind  herself  jointly 
and  in  solido  with  her  husband  in  all  hypothecary  contracts  or  obligations  en- 
tered into  by  him  in  favor  of  that  institution,"  does  not  empower  a  wife  to  bind 
herself  with  her  husband,  for  the  price  of  stock  of  the  company,  purchased  in 
her  name  during  the  existence  of  the  matrimonial  community.  Per  Curiam : 
The  provision  in  favor  of  the  bank  being  in  derogation  of  the  general  rule  pre- 
scribed by  art.  2412  of  the  Civil  Code,  must  be  strictly  construed.  It  cannot 
be  extended  to  cases  not  clearly  within  its  purview. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan, J. 

Bonford,  for  the  appellants. 

Wray  and  Roselius,  for  the  defendants. 

F.  B.  Conrad,  for  Adams.  It  is  contended  that  the  defendant 
is  a  married  woman,  and  that,  as  there  is  no  evidence  that  the 
"  contract  was  converted  to  her  benefit,"  she  is  not  bound  by  it. 

This  argument  is  founded  on  some  decisions  heretofore  render- 
ed by  this  court.  Upon  reference  to  those  cases,  it  will  be  found, 
that  they  all  refer  to  the  case  of  Durnford  v.  Gross  and  Wife, 
7  Mart.  465.  That  case  was  decided  under  the  Spanish  law,  and 
is  based  exclusively  on  the  61st  Law  of  Toro,  of  which  it  quotes 
the  very  words  ;  but  that  law  was  repealed  in  1828,  and  our  pre- 
sent laws  contain  no  restriction  on  the  power  of  married  women 
to  contract,  such  as  was  contained  in  it,  to  wit:  ^^that  the  con- 
tract must  be  proven  to  be  beneficial  to  them?^  On  the  contrary, 
under  our  present  system,  the  law  on  this  subject  is,  that  married 
women  may  contract  in  all  cases  7vith  the  consent  of  their  hus- 
bands. Civ.  Code,  arts.  1775,  1779.  She  may  purfehase  for  the 
community.  Civ.  Code,  art.  2371.  Our  whole  legislation  on 
the  subject  of  the  relations  of  married  persons  clearly  recognizes 
the  full  capacity  of  the  wife  to  contract,  when  authorized  by  her 
husband,  and  if  separated  from  him  in  bed  and  board,  without 
his  authority.  Civ.  Code,  art.  125.  Nay,  so  far  from  imposing 
upon  her  the  restrictions  contended  for  by  defendant's  counsel, 
the  law  even  goes  the  length  of  enabling  a  married  woman,  if 
she  be  a  public  merchant,  to  contract,  without  being  empowered 
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by  her  husband.  Civ.  Code,  art.  128.  Speaking  of  the  comma- 
nity,  our  Code  says,  that  it  consists  of  property  acquired  during 
the  marriage,  '<  even  although  the  purchase  be  only  in  the  name 
of  one  of  the  two."  Art  2371.  All  these  articles  demonstrate 
the  policy  of  our  present  laws  to  be,  to  enable  the  wife  to  eon- 
tract  in  all  cases  with  the  authority  of  the  husband  ;  and  nowhere 
in  the  Code  can  the  restriction  of  the  Spanish  law  be  found,  that 
the  contract  must  be  shown  to  have  enured  -to  her  separate  bene- 
fit. On  the  other  hand,  it  is  equally  clear,  that  any  debts  thus 
contracted  by  her  are  community  debts.  Civ.  Code,  art.  2372. 
Code  Nap.  1409,  1426.  Consequently  she  may  escape  respon- 
sibility ultra  vires  of  the  community,  by  obtaining  a  separation 
of  property  during  the  marriage ;  (Civ.  Code,  arts.  2399,  2404 ;) 
or  by  renouncing  the  community  after  the  dissolution.  Art. 
2379. 

Art.  2412  is  explained  by  art.  17S4.  They  are  both  intended 
to  prohibit  married  women  ftom  becoming  sureties.for  the  debts 
of  their  husbands.  It  is  not  pretended  that  such  was  the  case  in 
the  present  instance.  On  the  contrary,  the  defendant's  answer 
and  the  evidence  show,  that  the  note  was  given  for  a  debt  of  her 
own.  If  the  wife  could  make  the  contract  at  all,  certainly  her 
husband's  joining  her  in  it  did  not  affect  its  validity.  If  she  could 
give  a  stranger  as  her  security  or  endorser,  certainly  she  could 
give  her  husband. 

The  question  as  to  the  ultimate  liability  of  the  wife  beyond  the 
assets  of  the  community,  can  in  no  degree  affect  the  legal  char- 
acter of  the  contract.  Is  the  contract  such  a  one  as  the  wife, 
under  our  present  system  of  laws,  could,  with  the  authority  of 
her  husband,  enter  into?  This  is  one  question.  How  can  the 
wife  exonerate  herself  from  the  obligation  incurred  by  the  con- 
tract 1  That  is  another  and  a  very  different  question.  The  fact 
of  the  wife  being  able  hereafter  to  shield  herself  from  personal 
responsibility  by  obtaining  a  separation  of  property,  or  by  re- 
nouncing the  community,  is  not  at  all  inconsistent  with  the  pro- 
position that  the  contract,  per  se,  is  legal,  and  one  which  she  is 
perfectly  competent  to  make.  Nan  cmuftat^  that  the  community 
is  not  amply  sufficient  to  meet  the  obligation.  And  non  eonsiatt 
that  the  wife,  even  if  the  community  should  prove  insufficient, 
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will  renounce.  The  future  action  of  the  defendant  has  nothing 
to  do  with  her  capacity  to  make  this  contract ;  and  whether  she 
can  hereafter  devise  means  to  escape  any  responsibility,  beyond 
the  assets  of  the  community,  is  a  question  which  may  arise  at  the 
proper  time.    ^  Sufficient  for  the  day  is  the  evil  thereof." 

MoRPHY,  J.  This  suit  was  brought  upon  a  protested  note  for 
$16,000,  drawn  by  the  defendant  to  the  order  of,  and  endorsed  by, 
John  D.  Bein,  her  husband.  A  judgment  by  default  was  enter- 
ed up  against  both  of  the  defendants.  On  its  being  made  final, 
an  appeal  was  taken  by  Catharine  Bein.  It  is  urged  in  her  be- 
half in  this  court,  that  the  note  drawn  by  her  in  favor  of  her 
husband  was  a  nullity  in  his  hands,  and  that  the  rights  of  the 
plaintiffs,  to  whom  he  had  endorsed  it,  were  no  better  than  his. 
There  being  no  evidence  in  the  record  of  the  circumstances  un- 
der which  the  contract  had  been  made,  the  cause  was  remanded 
with  a  view  to  allow  the  plaintiflSa  an  opportunity  of  placing  be- 
fore us  all  the  facts  in  relation  to  it,  and  of  showing,  if  they 
could,  that  the  present  was  one  of  those  cases  in  which  a  married 
woman  can  validly  bind  herself  with  her  husband  under  their 
charter.  4  Rob.  335.  It  appears  from  the  record  now  brought 
up,  that,  on  or  about  the  17th  of  November,  1841,  C.  Adams, 
Jnn.,  being  the  owner  of  six  hundred  and  forty  shares  of  (he  capi- 
tal stock  of  the  Exchange  Bank,  and  being  desirous  of  transfer- 
ring them  to  the  defendant,  Catharine  Bein,  applied  to  the  board 
to  substitute  her  name  to  his  on  a  stock  note  for  $16,000,  which 
he  owed  to  the  Bank,  that  sum  being  the  price  she  had  agreed  to 
pay  for  the  stock.  The  application  having  been  granted,  the 
stock  was  transferred  to  the  defendant,  Catharine  Bein,  on  the 
books  of  the  corporation.  She  pledged  it  to  the  Bank,  and  offer- 
ed for  discount  upon  this  pledge  a  note,  of  which  the  one  now 
sued  on  is  a  renewal.  It  was  discounted,  and  the  proceeds  placed 
to  her  credit.  She  drew  a  check  for  the  amount,  and  with  it 
Adams  took  up  his  note.  At  the  meeting  of  the  board  which 
granted  Adams'  application  and  discounted  the  note,  there  were 
only  four  directors  present.  It  it  not  shown  that  the  defendant, 
Catharine,  was  ever  separated  in  property  from  her  husband, 
John  D.  Bein,  who,  after  paying  $3000  on  the  note  sued  on,  be- 
came a  bankrupt  on  the  6th  of  Decen^r,  1843,  and  was  di»> 
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charged  from  all  debts  contracted  prior  to  that  date.  There  was 
a  judgment  below  in  favor  of  the  defendant,  and  the  plaintiffs 
appealed. 

There  being  a  community  of  gains  and  acquests  between 
Catharine  Bein  and  her  husband,  any  property  purchased  during 
the  marriage  belonged  of  right  to  such  community,  of  which  he 
was  the  head  and  master.  It  matters  not,  according  to  art.  2371 
of  the  Civ.  Code,  whether  the  purchase  be  made  in  the  name  of  I 

one  of  the  spouses  or  of  both.    In  like  manner  all  debts  contract-  | 

ed  during  the  marriage,  were  community  debts.    Art.  2372.    If  I 

a  purchase  is  made,  or  a  debt  contracted  in  the  name  of  the  wife,  ' 

duly  authorized  by  her  husband,  the  contract  is  valid,  and  is  as 
binding  on  the  community  as  if  it  had  been  made  by  the  hus- 
band himself;  but  the  wife  thereby  incurs  no  personal  responsi- 
bility, nor  does  she  become  the  owner  of  the  property  thus  bought. 
This  court  has,  however,  often  recognized  an  exception  to  this 
general  rule,  in  relation  to  the  purchase  of  property  in  the  name 
of  the  wife :  when  it  is  paid  for  with  her  paraphernal  funds  un- 
der her  separate  administration,  or  when  it  is  received  as  a  <ia- 
tion  en  payement^  made  to  her  by  a  debtor  of  a  separate  and 
paraphernal  claim  of  hers,  the  property  does  not  belong  to  the 
community,  but  she  becomes  the  separate  and  exclusive  owner 
of  it.  1  La.  621.  17  La.  300.  1  Rob.  367.  In  the  present 
case,  the  stock  purchased  during  the  marriage  has  not  been  paid 
for  by  the  wife,  in  whose  name  it  was  bought ;  a  part  of  the  price 
has  been,  paid  by  the  husband  ;  and  the  question  is,  whether  she 
can  be  personally  held  for  the  balance.  We  are  clearly  of  opin* 
ion  that  she  cannot.  If,  on  the  one  hand,  the  wife,  as  long  as 
the  community  exists,  can  make  no  claim  to  any  part  of  its  pro- 
perty ;  she  cannot,  on  the  other  hand,  be  sued  for  any  of  its  debts, 
for  which  the  husband,  as  the  head  and  master  of  the  commu- 
nity, is  alone  responsible.  Her  interest  in  the  community  is  only 
eventual  .and  contingent,  and  is  to  be  ascertained  upon  its  dissolu- 
tion \  it  is  only  then  tliat  she  becomes  entitled  to  one-half  of  the 
property,  and  at  the  same  time  responsible  for  one-half  of  the 
debts,  (Civ.  Code,  arts.  2376,  2378) ;  but  she  then  has  the  privi- 
l^e  of  exonerating  herself  from  such  debts,  by  renouncing  the 
partnership  or  community  of  gains.    lb.  art.  2379.    If,  before 
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the  dissolution  of  the  community  by  the  death  of  one  of  the 
spouses,  the  wife  has  the  right  of  praying  for  a  separation  of  pro- 
perty, it  is  not  io  release  herself  from  any  personal  liability  for 
the  debts  of  the  community,  because  she  can  incur  none ;  but  it 
is  to  protect  her  dowry  and  other  claims  when  the  disorder  of  the 
affairs  of  her  husband  induces  her  to  fear  that  they  might  be  en- 
dangered, lb.  art.  2393.  If  then  the  defendant,  Catharine  Bein, 
has  clearly  incurred  no  personal  responsibility  by  the  mere  fact 
of  contracting  this  debt  in  her  own  name,  because  it  is  a  commu- 
nity debt,  it  is  equally  clear  that  she  could  not,  in  any  mannerj 
bind  herself  with  her  husband  for  the  payment  of  the  same.  lb. 
art.  2412.  1  Rob.  218.  4  Rob.  115.  It  is,  moreover,  in  evi- 
dence, that  John  D.  Bein,  the  head  of  the  community,  has  been 
discharged  from  all  its  debts  under  a  decree  of  bankruptcy.  It  is 
difficult  to  perceive  how  the  defendant,  Catharine  Bein,  can  have 
remained  responsible  for  this  community  debt,  when  it  has,  with 
all  others  contracted  before  the  6th  of  December,  1842,  been  dis- 
charged and  extinguished.  But  it  is  urged,  that  the  language  of 
the  27th  section  of  the  charter  of  the  Exchange  Bank  is  broad 
enough  to  cover  all  obligations  entered  into  by  the  wife  with  her 
husband,  even  for  his,  or  the  community's  debts.  We  do  not  think 
so.  The  section  relied  on  provides,  *<  that  in  all  hypothecary 
contracts  or  obligatiofis  entered  into  by  any  individual  with,  or 
in  favor  of,  the  president  and  directors  of  the  Exchange  Bank, 
according  to  the  true  intent  and  meaning  of  this  act,  it  shall 
be  lawful  for  the  wife  of  such  individual  to  bind  herself  jointly 
and  in  solido  with  him,"  &c.  The  terms  of  this  enactment 
clearly  restrict  it  to  the  class  of  contracts  and  obligations  therein 
described ;  and  a  reference  to  the  10th  section  of  the  same  char- 
ter, which  authorizes  loans  on  land  and  slaves  to  be  secured  by 
mortgage,  shows  what  were  the  hypothecary  contracts  and  oblU 
geUions  that  might  be  entered  into  according  to  the  true  intent 
and  meaning  of  the  act.  The  language  used  surely  excludes  the 
idea,  that  the  wife  could  bind  herself  with  her  husband,  in  all 
kinds  of  contracts  or  obligations  whatever.  Some  reliance  is 
placed  upon  the  French  text  of  the  charter,  in  which  the  term 
obligations  does  not  seem  to  be  qualified  by  the  expression 
hypothecaires ;  but  on  an  examination  of  other  charters,  contain- 
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ing  similar  provisions  in  relation  to  married  women,  it  will  be 
seen,  that  the  French  text  relied  on  is  a  bad  translation  of  the 
English,  which  appears  to  us  free  from  any  ambiguity ;  but  even 
if  there  were  any  doubt,  this  provision  in  favor  of  the  Bank  being 
in  derogation  of  the  general  rule  as  laid  down  in  art.  2412  of  the 
Civ.  Code,  should  be  strictly  construed,  and  should  not  be  made 
to  extend  to  cases  not  coming  clearly  within  its  purview.  Un- 
der this  view  of  the  subject,  we  have  found  it  unnecessary  to  in- 
quire into  the  question  raised  as  to  the  illegality  of  the  transfer  of 
the  stock,  and  the  consequent  want  of  consideration  of  the  note 
sued  on. 

Judgment  affirmed.* 


Succession  of  Jean  Mager — Aqathe  Alexandrine  Col- 
lard,  Universal  Legatee,  Appellant. 

The  4th  section  of  the  act  of  26th  March,  1842,  chap.  154,  miposiag  a  tax  of  ten 
per  cent  on  all  sums,  or  on  the  value  of  all  property  re ceired  by  any  non-resi- 
dent alien,  as  heir,  donee  or  legratee,  from  any  succesBion  opened  rn  this  State, 
or  on  so  much  thereof  as  may  situated  in  this  State,  is  not  inconsistent  with  sec- 
tions  8, 10,  of  article  1  of  the  Constitntion  of  the  United  States,  nor  with  any 
treaty  or  act  of  Congress. 

A  donation  mortia  eau9a  may  be  made  in  favor  of  a  foreigner,  where  the  laws  of 
his  country  do  not  prohibit  a  similar  disposition  from  being  made  in  favor  of  a 
citizen  of  this  State. 

The  State  is  entitled  to  a  succession  only  in  case  of  there  being  no  lawful  relation, 
husband  or  wife,  or  acknowledged  natural  child  of  the  deceased,  or  of  its  not 
being  claimed  by  any  one  entitled  thereto.    C.  C.  477,  911,  923. 

Appeal  from  the  Court  of  Probates  of  New  Orleans,  Bermu- 
dez,  J. 

dtrima,  testamentary  executor,  pro  se. 


*  Bonford,  prayed  for  a  re -hearing,  for  the  purpose  of  obtaining  a  modification 
of  the  judgment  so  as  to  leave  the  rights  of  the  Bank  against  Adams  unaffected, 
by  declaring  the  contract  between  them  and  the  defendants  absolutely  void  ;  con- 
tending that  tliere  was  no  contract  for  the  want  of  consent,  the  Bank  and  Adams 
never  having  intended  to  contract  with  Catharine  Bein  as  the  agent  of  her  husband* 

or  as  representing  the  community* 

Re-hearing  refused* 


r 
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Deni^  and  Petot^  for  the  appellant,  contended  that  the  act  of 
26  March,  1842,  4  4,  is  unconstitutional.  Const.  N.  S.  art.  1,  § 
8,  9,  10.  1  Kent's  Comm.  425  to  428.  2  Story  on  Const.  1030 
lo  1035.    Brawn  v*  State  of  Maryland^  12  Wheat.  419. 

Preston,  Attorney  General  for  the  State,  and  Musson  and  Pe^ 
piuj  on  the  same  side,  contended  that  the  legacy  to  the  appellant 
was  void)  as  Mager  could  not,  by  the  laws  of  France,  have  in^ 
l)erited  from  her.  Mager  having  been  naturalized  in  the  United 
States  without  the  consent  of  the  French  government,  ceased  to 
have  a  right  to  inherit  from  any  French  subject.  Imperial  de- 
crees of  1809  and  1811.  Code  Nap.  art.  17;  and  Boileux 
Comm.  thereon.  1  Duranton,  No.  173.  Delvinconrt,  book  1^ 
p.  19.  Okey,  Law,  Usage  and  Custom,  p.  16.  The  decrees  of 
1809  and  1811  have  never  been  repealed.  Journal  du  Palais  for 
1826,  26  July,  and  27  May.  Ibid,  for  1629,  26  June.  Ibid,  for 
1834,  19  March  and  14  May.    Ibid,  for  1841, 18  June. 

The  reciprocity  required  by  art.  1477,  of  the  Civil  Code  of  this 
State,  corresponding  to  art.  912  of  the  Code  Napoleon,  says  Tout 
lier,  "  est  exigie  non  settlement  de  nation  a  nation^  mais  meme 
de  partictUier  a  particulier"  Vol.  4,  No.  102.  See  also  Grc- 
nier,  des  Donations,  pp.  57,  243-'6<  Journ«  du  Palais,  24  Avril, 
1808.    1  Fevrier,  1813. 

MoRPHT,  J.  On  rendering  an  account  of  his  admin  is t ration  y 
the  testamentary  executor  of  this  estate  mentioned  at  the  foot  of 
it,  that  from  the  balance  of  $91,950  49,  accrtirng  to  the  widow 
CoUard,  the  sister  and  universal  legatee  of  the  deceased^  a  non- 
resident alien,  there  was  to  be  deducted  the  tax  of  ten  per  cent 
thereon,  imposed  by  the  law  of  the  26th  of  March,  1842,  on  pro- 
perty inherited  by,  or  bequeathed  to  any  person  not  domiciliated 
in  this  State,  and  not  being  a  citizen  of  any  State  or  Territory  in 
the  Union.  The  universal  legatee  objected  to  the  tax  charged 
on  the  amount  accruing  to  her,  on  the  ground,  that  said  tax  wa& 
contrary  to^  and  in  violation  of  the  constitution  of  the  United 
States,  and  prayed  that  it  might  be  stricken  out  of  the  executor's 
account.  An  opposition  was  then  made  in  the  name  of  the  State 
Treasurer,  in  which  the  Attorney  General  joined,  claiming  on 
behalf  of  the  State  of  Louisiana,  the  whole  succession  of  Jean 
Mager,  on  the  ground  that  the  deceased,  who  wa9  born  a  French 
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subject,  became  by  naturalization  a  citizen  of  the  United  States, 
without  the  consent  or  authorization  of  his  government ;  that  by 
this  fact,  he  forfeited  under  the  laws  of  France^  all  right  of  in- 
heriting, or  receiving  donations,  hiter  vivos  or  causa  mortis^  from 
his  sister,  the  widow  Collard,  or  from  any  other  person  in 
France ;  that  by  our  laws,  donations  inter  vivos  and  mortis  cau- 
sa  cannot  be  made  in  favor  of  a  foreigner,  where  the  laws  of  his 
country  prohibit  similar  dispositions  from  being  made  in  favor 
of  a  citizen  of  this  State.  And  that  by  reason  of  the  reciprocity 
thus  established,  the  widow  Collard  should  not  be  permitted  to 
take  the  legacy  made  to  her  by  her  brother,  but  that  the  same 
should  go  to,  and  be  paid  into  the  State  Treasury.  The  Probate 
Judge  rejected  both  oppositions,  and  ordered  the  account  to  be 
homologated.  From  this  judgment  the  universal  legatee  has  ap- 
pealed ;  and  in  this  court  the  Attorney  General  has  asked,  that 
it  be  affirmed  so  far  as  it  maintains  the  tax  in  favor  of  the  State, 
and  that  it  be  amended,  so  as  to  annul  the  legacy  made  to  the 
widow  Collard,  and  to  decree  the  whole  estate  of  the  deceased 
to  the  State  of  Louisiana. 

This  court,  on  various  occasions,  has  been  called  upon  to  de- 
cide questions  arising  under  the  law  of  the  26th  of  March,  1842, 
and  the  former  law  of  1828,  imposing  a  tax  on  property  inherited 
by,  or  bequeathed  to  non-resident  aliens ;  and  we  are  not  aware 
that  the  constitutionality  of  those  laws  has  ever  been  questioned. 
6  La.  336, 561.  6  Rob.  504,  509.  9  Rob.  357.  But  it  is  now  urged, 
that  this  tax  is  contrary  to,  and  in  violation  of  the  constitution  of  the 
United  States ;  and  we  are  referred  to  the  eighth  and  tenth  sec- 
tions of  the  first  article  of  that  instrument  After  a  careful  ex- 
amination of  the  provisions  therein  contained,  we  are  unable  to 
see  in  what  manner,  either  their  letter,  or  even  their  spirit  has 
been  violated.  We  hold  it  to  be  an  undeniable  prqx>sition,  that 
each  State  of  this  Union,  by  virtue  of  its  sovereignty,  has  the 
power  to  tax  all  persons  and  property  within  its  limits,  and  that 
this  right  remains  in  the  States  concurrent  and  co-existent  with 
that  of  Congress,  with  the  sole  exception  of  duties  on  imports  and 
exports,  which  the  constitution  has  taken  from  the  States,  unless 
exercised  with  the  consent  of  Congress.  It  cannot  have  been  se- 
riously urged  by  counsel,  that  the  tax  in  question  must  be  view- 
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ed  as  an  impost,  or  duty  on  imports  and  exports.  By  way  of  il- 
lustration, they  have  supposed  the  case  of  a  foreign  merchant  dy- 
ing here  shortly  after  having;  imported  a  laiige  quantity  of  goods, 
which  would  be  subject  to  this  tax,  although  duties  had  already 
been  paid  to  the  general  government,  and  that  of  foreign  heirs 
wishing  to  export  the  money  or  effects  bequeathed  to  them,  which 
they  coald  not  do  without  paying  this  tax.  To  this  the  answer 
is  obvious.  The  tax  is  not  imposed  because  the  goods  have  been 
imported,  or  because  the  foreign  heirs  wish  to  export  the  money 
or  effects  bequeathed  to  them ;  but  because  in  both  of  the  cases 
supposed,  the  property  taxed  is  found  in  a  succession  opened  in 
this  State,  and  claimed  by  foreigners,  whose  right  to  inherit  the 
same  being  derived  from  the  laws  of  the  State,  can  unquestion- 
ably be  curtailed  by  posterior  laws.  The  tax  to  which  the  Le- 
gislature have  seen  fit  to  subject  the  right  of  aliens  to  inherit  pro- 
perty in  this  State,  is  due,  whether  such  property  has  been  im- 
ported or  not,  and  whether  the  foreign  heirs  intend  to  export  it  or 
to  leave  it  in  the  country.  The  accidental  circumstance  of  the 
property  having  been  imported  recently,  or  being  intended  to  be 
exported,  cannot  surely  affect  or  diminish  the  right  of  the  State 
I  to  tax  it,  by  bringing  it  within  the  constitutional  prohibition  on 

I  the  States  to  lay  a  duty  on  imports  and  exports.    The  case  of 

Brown  v.  The  Slate  of  Maryland,  quoted  from  12  Wheaton, 
has  no  analogy  to  the  present.  The  State  af  Maryland  had  pass- 
ed an  act  requiring  all  importers  of  foreign  goods  by  the  bale  or 
package,  &c.,  to  take  out  a  license  fov  which  they  should  pay 
fifty  dollars,  &c.  The  grounds  upon  which  the  court  put  that 
case,  were :  ''  That  sale  is  the  object  of  all  importation  of  goods ; 
that,  therefore,  the  power  to  allow  importation  implied  the  pow- 
er to  authorize  the  sale  of  the  thing  imported  ;  that  a  penalty  in- 
flicted for  selling  an  article  in  the  character  of  an  importer,  was 
in  opposition  to  the  act  of  Congress  which  authorised  importa- 
tion under  the  authority  to  regulate  conmierce ;  that  a  power  to 
tax  an  article  in  the  hands  of  the  importer  the  instant  it  was  land- 
ed, was  the  same  in  effect  as  a  power  to  tax  it  whilst  entering  the 
port ;  that  consequently  the  law  of  Maryland,  was  obnoxious  to 
the  charge  of  unconstitutionality,  on  the  ground  of  its  violating 
two  provisions  of  the  constitution,  the  one  giving  to  Congress  the 
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power  to  regulate  commerce,  the  other  forbidding  the  States  from 
taxing  imports."  It  is  not  pretended  that  the  tax  in  question  in- 
terferes with,  or  is  contrary  to  any  law  of  Congress  regulating 
commerce,  or  any  treaty  subsisting  between  France  and  the  Uni- 
ted States,  stipulating  that  no  such  tax  shall  be  laid  on  the  pro* 
perty  of  successions  opened  in  either  country,  which  may  be 
claimed  by  inheritance  or  bequest,  by  the  citizens  of  the  other. 
Far  from  this  being  the  case,  it  is  admitted  on  the  record,  '^  that  by 
the  laws  of  France  a  tax  or  duty  of  six  and  a  half  per  cent  would 
be  levied  by  the  French  government,  on  an  inheritance  falling  to 
an  American  citizen,  in  the  same  degree  of  relationship  to  a  deceas* 
ed  French  subject,  as  the  opponent  and  universal  legatee  in  this 
case  bore  to  the  late  Jean  Mager,  the  testator."  We  conclude 
then,  that  the  State  of  Louisiana  having  clearly  acted  within  the 
scope  of  its  powers  in  passing  the  statute  of  1842,  it  must  be  car- 
ried  into  effect,  until  some  treaty  is  made,  or  some  law  is  passed 
by  Congress,  inconsistent  with  its  provisions.  In  the  event  of 
such  a  collision,  the  law  of  the  State  will  have  to  yield,  and  be- 
come inoperative. 

The  opposition  made  on  behalf  of  the  State  has  no  better  foun- 
dation than  that  of  the  universal  legatee.  It  is  based  on  article 
1477  of  the  Civil  Code  of  this  State,  and  on  two  imperial  decrees 
passed  by  the  French  government  in  1809  and  1811,  whereby  it 
was  provided,  among  other  things,  that  if  any  French  subject 
caused  himself  to  be  naturalized  in  a  foreign  country,  without  the 
consent  of  his  government,  he  should  incur  the  forfeiture  of  his 
property  in  France,  should  lose  the  right  of  inheriting,  and  that 
all  successions  opening  in  his  favor  should  pass  to  the  nearest 
heir,  after  him,  entitled  to  take,  d&c.  Art.  6,  tit.  2,  of  the  decree 
of  1811.  It  is  argued,  that  as  Mager,  "who  was  born  in  Francd 
and  who  became  naturalized  here  without  the  consent  of  the 
French  government,  could  not  have  inherited  from  his  sister, 
the  widow  Collard,  had  he  been  her  nearest  heir,  she,  under  the 
principle  of  reciprocity  established  by  the  article  above  quoted, 
should  not  be  permitted  to  receive  any  bequest  from  him.  It  is 
in  the  first  place  extremely  doubtful,  whether  the  harsh  decrees 
referred  to  have  at  the  present  time  any  force  or  validity,  even  in 
France.    There  is  on  this  sutgect  great  diversity  of  views  among 
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the  French  jurists  ;  but  the  better  and  more  reasonable  opinion 
seems  to  be,  that  they  are  inconsistent  with,  and  have  been  re- 
pealed by  posterior  laws,  and  particularly  by  a  law  passed  on 
the  14th  of  July,  1819,  which  unconditionally  admits  all  foreign- 
ers to  take  by  inheritance  in  France ;  but,  be  this  as  it  may,  the 
article  1477  of  our  Code,  has  in  our  opinion  n9  application  to  a 
case  like  the  present.  It  establishes  in  relatic^to  the  validity  of 
donations,  inter  vivos  and  mortisk  causa,  a  principle  of  recipro- 
city between  the  two  nations.  If  American  citizens  can  receive 
bequests  in  France,  so  can  French  subjects  here.  The  decrees 
alluded  to,  if  considered  as  being  yet  in  force,  would  not  have 
denied  to  Jean  Mager  the  right  of  inheriting  from  his  sister  in 
France  on  the  score  of  his  being  an  American  citizen,  but  because 
as  a  French  subject,  he  had  offended  against  the  municipal 
laws  of  his  native  country,  by  causing  himself  to  be  naturalized 
without  the  consent  of  his  government.  Had  Mager  in  the  same 
way  become  a  citizen  of  any  other  country  than  the  United  States, 
the  consequences  to  him  would  have  been  the  same  in  relation 
to  his  right  of  inheriting  in  France,  and  yet  the  widow  Collard's 
claims  to  a  bequest  from  him,  could  surely  not  have  been  dispu- 
ted under  the  provision  of  our  Code,  which  is  now  relied  on. 
Can  it  be  expected  that  we  will  punish  Mager,  or  his  heirs,  be- 
cause he  thought  proper  to  become  an  American  citizen ;  that  we 
shall  give  extra-territorial  force  and  effect  to  municipal  laws  of 
France,  denouncing  penalties  against  French  subjects,  so  as  to 
visit  upon  one  of  our  citizens  consequences  which,  under  an  ex- 
press article  of  the  constitution  of  the  United  States,  can  be  at- 
tached to,  or  made  the  punishment  of  no  crime  or  offence,  how- 
ever henious  ?  But  even  were  the  strange  position  here  assum- 
ed on  behalf  of  the  State,  well  founded  in  relation  to  the  widow 
Collard's  right  to  receive  the  bequest  of  her  brother,  it  would  by 
no  means  follow  that  the  succession  of  Mager  could  be  claimed 
by  the  State.  Being  the  sister,  and  one  of  the  nearest  legitimate 
heirs  of  the  deceased,  the  widow  Collard  would  be  entitled  to  his 
succession  by  mere  operation  of  law.  Civ.  Code,  arts.  882,  945, 
946.    The  State  can  only  take  when  there  is  no  one  entitled  tq 
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an  inheritance,  or  when  it  is  not  claimed  by  one  having  a  right  to 
to  the  same.    Civ.  Code,  arts.  477,  911,  923. 

Judgment  affirme  d. 


Claude  Antoine  Choppin  and  others  v.  Jean  Pierre 

Michel. 

Appeal  from  the  District  Court  of  West  Baton  Kougc,  Z?e- 
blieux,  J. 

S.  L.  Johnson,  for  the  jippellants. 

O.  S.  Lacey  and  Labauve^  for  the  defendant. 

BuLLARD,  J.  This  case  was  before  us  last  year,  and  was  re- 
manded for  a  new  trial.  11  Rob.  233.  That  trial  resulted  in  a 
final  judgment  for  the  defendant,  and  the  plaintiffs  appealed. 

The  case  is  now  fairly  before  us  upon  its  merits ;  and  the  ques- 
tion is,  which  party  has  the  best  title  to  the  land  in  controversy. 

The  plaintiffs  trace  back  their  title  to  an  inchoate  grant,  in 
1767,  made  by  the  French  Commandant  of  Pointe  Couple,  in 
favor  of  Pierre  Perreault.  The  tract  petitioned  for  is  described 
by  the  grantee  to  be  on  the  point  of  False  River,  on  the  bank  of 
the  Mississippi  on  one  side,  of  forty  arpents  front,  with  the  depth 
which  it  may  have,  {sur  la  profondeur  quHl  pourra  y  p(frter,) 
and  as  there  is  no  depth,  he  asks  for  forty  arpents  front.  At  the 
foot  of  the  petition  the  Commandant  says,  that  he  grants  the 
land  subject  to  the  good  pleasure  of  the  Governor,  on  conditiou 
that  the  land  shall  be  visited,  and  if  it  should  appear  that  it  has 
forty  arpents  in  depth,  that  is  to  say,  if  it  can  be  worked  on  with 
out  going  into  the  water,  he  accords  the  forty  arpents^  and  the 
rest  shall  remain  a  part  of  the  domain. 

Nothing  more  appears  to  have  been  done  to  perfect  the  grant 
to  Perreault ;  but  his  claim  was  afterwards  confirmed  by  act  of 
Congress. 

The  defendant's  title  is  based  upon  an  order  of  survey  by 
Governor  Gayoso,  dated  February  14th,  1799,  upon  the  petition 
of  Jean  Mollere,  in  which  he  asks  for  a  grant  of  800  arpents  of 
Cypress  swamp,  {Cypriera^)  in  the  District  o^  Pointe  Coupte,  at 
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a  distance  of  two  leagues  and  a  half  from  the  fort  or  ancient  re- 
doubt down  the  river,  bounded  on  the  south  by  lands  surveyed 
in  favor  of  Stephen  Watts.  The  next  year,  (1800.)  this  first  de- 
cree was  followed  by  a  survey  approved  and  certified  by  Tru- 
deau,  the  Surveyor  General  of  the  province.  The  figurative  plan 
annexed  to  that  survey  shows,  that  the  land  is  bounded  below  by 
Watts,  and  runs  back  to  a  line  dividing  the  point  formed  by  a 
bend  of  the  river,  below  the  lower  mouth  of  False  River,  into 
about  equal  parts,  according  to  the  usage  of  Spanish  surveyors. 

The  title  of  Mollere  has  been  confirmed ;  and  the  location  of  it 
by  the  Land  Department  of  the  United  States  conforms  to  Tru- 
deau's  survey,  and  that  survey  appears  to  be  in  conformity  to  the 
calls  of  the  title.  It  is  further  shown,  that  the  defendant,  and 
those  under  whom  he  holds,  have  been  in  possession  for  a  long 
time  according  to  the  location  under  the  authority  of  the  United 
States. 

The  title  of  the  plaintiffs,  on  the  other  hand,  is  somewhat 
vague  in  its  terms,  and  does  not  necessarily  cover  that  part  of  the 
land  claimed  by  the  defendant,  with  which  it  is  alleged  to  con- 
flict. It  is  not  shown  to  have  been  surveyed  before  the  change 
of  government,  nor  to  have  been  located  since  under  the  confir- 
mation by  Congress,  so  as  to  conflict  with  the  tract  granted  lo 
Mollere.  It  is  however  contended,  that  the  plaintiflTs  have  ac- 
quired title  by  prescription  ;  but  we  concur  with  the  court  below 
in  opinion  upon  this  point,  that  they  have  not  shown  that  open, 
unequivocal,  public,  and  uninterrupted  possession,  which  is  re- 
quired to  give  them  title  by  prescription. 

It  is  questionable,  whether  either  of  the  primitive  titles  under 
which  the  parlies  hold  was  valid.  That  of  the  plaintiffs  in  1797, 
was  by  a  Commandant  of  a  post  expressly  subject  to  the  appro- 
bation of  the  Governor,  which  is  not  shown,  and  without  any 
survey  or  putting  in  possession.  The  order  of  survey  in  favor 
of  Mollere  by  Gayoso  de  Lemos,  was  given  the  day  after  the  no- 
tification to  him  of  the  royal  cedula,  depriving  the  Governor  of 
authority  to  grant  lands,  and  vesting  it  exclusively  in  the  Intend- 
ant.  Laying  both  the  primitive  titles  out  of  view,  and  assuming 
that  both  confirmations  took  place  at  the  same  time,  the  location 
by  the  United  States  until  changed  must  prevail.    The  defendant 
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holds  in  conformity  to  that  location.  Not  only  the  title  of  thede? 
fendant  is  the  most  certain  and  explicit,  but  we  concur  in  opin- 
ion with  the  District  Court,  that  the  defendant,  holding  under  the 
confirmation,  and  in  conformity  to  the  location  by  the  Surveyor 
General,  has  been  in  quiet  and  uninterrupted  possession  for  a 
sufficient  length  of  time  to  have  acquired  title  by  prescription. 

Jhuigment  affirmed^ 


JjSAN  Pierre  Michel  v.  George  M.  Hamilton,  Tutor  of 
James  Franklin  Blackman  and  others,  Minors^ 

Appeal  by  tlie  defendant  from  a  judgment  of  the  District  Court 
of  West  Baton  Rouge,  Deblieux,  J. 

G.  S.  Lacf/i  for  the  plaintiff. 

L.  Janin  and  S.  L.  Johnson,  for  the  appellant. 

Bu&LARD,  J.  The  object  of  the  present  action  was  to  estatv 
lish  the  true  boundary  line  which  separates  the  lands  held  by  the 
plaintiff  under  the  title  of  Mollere,  as  shown  in  the  case  of  Chop- 
pin  et  al.  v.  Michel,  just  decided,  and  the  tract  of  the  defendant's 
wards  adjoining.  The  parties  agreed  that,  if  the  court  in  that  case 
should  give  a  judgment  in  favor  of  the  plaintiffs,  then  judgment 
should  1)0  rendered  in  this  suit,  locating  the  Courtin  tract  accord* 
ing  to  the  plat  set  forth  in  the  defendant's  answer ;  but  should  the 
judgment  be  in  favor  of  Michel,  then  the  line  was  to  be  estab- 
.  lished  as  claimed  by  the  plaintiff  in  this  case.  The  judgment  to 
be  rendered  in  this  case  being  thus  made  to  depend  upon  that  in 
Choppin  et  al.  v.  Michel,  was  accordingly  in  favor  of  the  plain- 
tiff, establishing  the  boundary  line  as  claimed  by  him,  and  which 
conforms  to  the  location  of  his  land  by  the  United  States  survey- 
ors. That  judgment  having  been  affirmed  by  this  court,  it  foI« 
lows,  that  the  court  did  not  err  in  the  present  case  in  deciding  ac- 
cording to  the  agreement  of  the  parties. 

Judgtnent  affirmed^ 
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George  M.  Hamilton,  Tutor  of  James  Franklin  Blackman 
and  others,  Minors,  v*  Jean  Pierre  Michel. 

Where  the  police  regulations  of  a  parish  require  that  notice  in  writing  shall  be  given 
to  resident  proprietors  personally,  or  at  tbeir  domicil,  of  all  work  required  to  bo 
done  on  any  lev^e,  the  land  on  which  such  work  is  to  be  done,  if  the  property 
of  a  resident  propr!e(or,*cannot  be  made  fiable,  by  a  summary  proceeding  in  rem, 
for  the  cost  of  such  work,  though  executed  in  pursoanea  of  an  adjudication  by 
the  OTerseer  of  roads  and  lev^s,  without  proof  of  written  notice,  served  person- 
ally, or  at  the  domicil  of  the  proprietor.  The  certificate  of  the  inspector  of  roads 
and  levees  is  not  conclusive  proof  of  notice,  as  against  the  proprietor ;  and  parol 
evidence  is  admissible  to  prove  that  no  sufficient  notice  was  given. 

Appeal  from  the  Parish  Court  of  West  Baton  Rouge,  Fav^ 
roty  J. 

Elaniy  for  the  plaintiflf,  cited  act  of  8  Februaryj  1831,  §  4, 
Bui.  &  Curry's  Digest,  764.  Newcomb  v.  Police  Jury  of  East 
Baton  Rouge,  4  Rob.  233. 

G.  S*  Lacey,  for  the  appellants 

Bullard,  J.  The  defendant  is  appellant  from  a  judgment 
perpetuating  an  injunction  obtained  by  the  heirs  of  Blackman, 
to  stay  proceedings  on  an  order  of  seizure  and  sale,  sued  out 
by  the  defendant  against  their  land  fronting  on  the  Missis- 
sippi, in  pursuance  of  an  adjudication  by  the  Overseer  of  Road£^ 
and  Lev^es^  for  making  a  lev6e  on  the  same,  according  to  law, 
and  the  regulations  of  the  parish.  Th%  injunction  was  made 
perpetual  because,  in  the  opinion  of  the  Parish  Judge,  the  notice 
was  not  legally  given,  and  the  works  were  not  made  according 
to  law  ;  but  Micbel^s  claim  was  allowed  for  about  $100,  for  la- 
bor done  by  his  slaves  on  the  requisition  of  the  proprietor.  As 
this  part  of  the  judgment  is  not  complained  of,  we  confine  our 
attention  to  the  question,  whether  there  has  been  such  a  compli- 
ance with  the  law  and  the  police  regulations  relative  to  the  let- 
ting out  of  the  making  of  levies  to  the  lowest  bidder,  as  justified 
the  resort  to  a  summary  proceeding  in  rem. 

The  police  regulations  as  shown  in  the  record,  (section  19,) 
require,  that  notice  in  writinoc  shall  be  given  of  the  works  and 
repairs  to  be  made  on  the  road,  bridges,  ditches  and  levees,  per- 
sonally, or  at  their  domicil,  to  resident  proprietors,  and  by  publi- 
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cation  in  the  Baton  Rouge  Gazette  to  non-residents.  It  is  shown 
(hat  the  plaintiff  is  a  resident  within  the  parish  of  West  Batcn 
Rouge,  and  no  personal  notice  is  shown. 

But  it  was  contended  on  the  trial  below,  that  the  certificate  of 
the  inspector  is  conclusive  as  to  the  notice  given,  and  was  not  to 
be  contradicted  by  parol  evidence,  so  long  as  it  was  not  annulled 
by  a  direct  action.  But  the  court  ruled  otherwise,  and  a  bill  of 
exceptions  was  taken.  We  think  the  court  did  not  err.  The 
law  does  not  make  the  certificate  of  the  inspector,  made  long  after 
the  adjudication,  full  and  conclusive  evidence  against  the  proprie- 
tor, that  the  notices  required  by  law  had  been  previously  given. 
In  this  case  it  is  shown  that,  although  the  residence  of  the  tutor 
of  the  minor  heirs  was  within  the  parish,  no  notice  was  given, 
other  than  through  the  Baton  Rouge  Gazette,  published  in  an- 
other parish- 

Judgment  affirmed. 


EsTEVAL  Baudoin  V.  JosEPH  NicoLAs  and  others. 

A  party  to  the  record  is  iDadmisBihle  as  a  witness. 

An  overseer  being  entitled  to  one-fourth  of  the  crop  for  his  serrices,  a  creditor  of 
the  owner  of  the  plantation  seised  under  a^.  fa.  three-fourths  of  the  growing 
crop,  and  became  the  purchaser  thereof  at  the  sheriff's  sale.  In  an  action  by 
the  overseer  agaust  the  purchaser  :  Held,  that  the  seizure  did  not  operate  ss  a 
partition  between  the  overseer  and  his  employer,  nor  restrict  the  right  of  Uie  for- 
mer to  the  fourth  not  seized  ;  aiid  thlit  the  purchaser,  acquiring  no  greater  right 
than  his  debtor  had,  is  liable  to  the  overseer  for  one-foiirth  of  the  price  for  which 
the  three-fourths  of  the  crop  were  sold. 

Appeal  by  R.  P.  Gaillard,  one  of  the  defendants,  from  a  judg- 
tnent  of  the  District  Court  of  Lafourche  Interior,  Nicholts^  J.,  in 
favor  of  the  plaintiff. 

Bullard,  J.  The  plaintiff  alleges,  that  Nicolas  is  indebted 
to  him,  nine  hundred  dollars  for  wages  as  overseer,  for  the  year 
1844,  and  a  part  of  the  year  1845,  and  that  he  has  a  privilege  for 
that  amount  upon  the  crops  of  those  two  years.  He  represents,  that 
the  plantation  and  slaves  belonging  to  said  Nicolas,  together  with 
(he  crops  made  in  several  previous  years,  and  that  now  growing 


FEBRUARY,  1846.  695 


Baudoin  v.  Nicolas  and  othen. 


thereon,  have  been  seized  by  the  Sheriff  at  the  suit  of  Toledano  & 
Gaillard,  and  are  about  to  be  sold,  and  the  proceeds  paid  over  to 
said  Toledano  &  Gaillard,  unless  enjoined.  He  therefore  prays 
for  judgment  for  the  $900,  and  that  the  Sheriff  may  be  ordered 
to  retain  in  his  hands,  a  sufficient  amount  to  pay  him. 

Nicolas  made  only  a  nominal  defence.  Toledano  &  Gaillard, 
the  seizing  creditors,  answer,  that  the  plaintiff  contracted  with 
Nicolas  for  one-fourth  of  the  crop,  as  a  compensation  for  his  ser- 
vices  as  overseer,  and  that  his  portion  of  the  crop  has  not  been 
included  in  the  seizure  nor  sold,  but  still  remains  subject  to  his 
disposition. 

The  Sheriff's  return  shows,  that  he  seized  "  three-fourths  of 
the  present  crop"  and  three-fourths  of  thirty-one  stacks  of  rice, 
the  crop  of  the  previous  year ;  that  the  portion  of  the  stacks  of 
rice  seized  was  appraised  at  $1976,  and  the  growing  rice  at  $320. 
The  whole  property  seized  was  sold  in  globo^  and  Gaillard  be- 
came the  purchaser  at  something  over  the  appraisement. 

We  are  of  opinion,  that  the  court  erred  in  permitting  Nicolas, 
one  of  the  defendants,  to  be  sworn  as  a  witness  on  the  trial  of  the 
cause.  It  is  well  settled,  that  a  party  to  the  record  is  inadmissi* 
ble  as  a  witness. 

The  evidence  shows  clearly,  that  the  plaintiff,  Baudoin,  was  to 
have  one-fourth  of  each  crop  of  rice,  for  his  services  as  overseer, 
and  consequently  he  could  not  recover  a  specific  sum  in  lieu  of 
his  fourth,  so  far  as  Toledano  &  Gaillard  are  to  be  affected.  He 
had  one  undivided  fourth  of  the  growing  crop,  and  of  the  thirty- 
one  stacks  of  rice,  the  produce  of  the  previous  year.  The  credi- 
tors of  Nicolas  could  only  levy  on  his  undivided  three-fourths  in 
the  whole,  because  the  right  of  Baudoin  extended  to  every  part. 
The  Sheriff,  by  seizing  three-fourths,  could  not  operate  a  parti- 
tion between  the  overseer  and  his  employer.  Baudoin's  right  to 
one-fourth  was  not  defeated  by  such  a  proceeding,  and  his  right 
restricted  to  the  fourth  not  seized.  Gaillard  having  purchased 
the  three-fourths  seized,  acquired  no  greater  right  than  Nicolas 
had,  to  wit,  three  undivided  fourths  of  what  was  seized.  For 
one-fourth,  he  is,  in  our  opinion,  accountable  to  Baudoin,  the.  co- 
proprietor  of  the  rice,  reserving  to  the  latter  his  right  to  one  un- 
divided fourth  of  the  part  not  seized  by  the  Sheriff.    The  rice 
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seized  appears  to  have  been  bought  in  by  Gaillard  for  $229&, 
and  consequently  he  is  to  account  for  one-fourth,  that  is  to  say, 
$573  75,  to  the  plaintiff.  The  judgment  we  think  erroneous, 
in  allowing  the  plaintiff  the  full  amount  of  $906,  against  Gail- 
lard, the  appellant. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  reversed,  and  that  the  plaintiff  recover  of  R.  P. 
Gaillard,  five  hundred  and  seventy-three  dollars  and  seventy- 
five  cents,  with  interest  at  five  per  cent  from  judicial  demand, 
with  costs  in  the  District  Court,  those  of  the  appeal  to  be  borne 
by  the  plaintiff  and  appellee,  reserving  to  him  his  right  to  claim 
one  undivided  fourth  of  any  part  of  the  crops  not  seized. 

Beatiy,  for  the  plaintiffs. 

Bovford,  for  the  appellant. 


The  Mechanics  and  Traders  Bank  op  New  Orleans  v, 
Henry  D,  Richardson  and  others. 

The  act  of  22  March,  1843,  ch.  66,  which  provides  (sect.  5,)  that  the^priTilege 
granted  to  the  city  of  Lafayette  on  property  withia  its  limits,  for  the  proportion 
to  which  the  owner  is  liable  for  any  work  done,  or  for  taxes  assessed  thereon, 
shall  only  exist  where  an  account  thereof,  daly  certified,  has  been  recorded  in 
the  office  of  the  Recorder  of  Mortgages  of  the  parish  of  Jefferson,  does  not  apply 
to  work  done  or  taxes  assessed  before  the  date  of  that  act ;  tho  right  of  the  city 
to  recover  the  cost  of  sach  work,  or  anch  taxes,  must  be  governed  by  aects.  6  and 
6  of  the  act  of  12  March,  1836.  The  act  of  1836,  gives  a  pri? ilege  only  for  work 
done,  and  not  for  taxes ;  no  law  previous  to  the  act  of  1843  gave  any  privilege  for 
the  latter. 

Appeal  from  the  District  Court  of  the  First  District,  Biuha- 
narij  J 

L.  Peirce,  for  the  plaintiflfs, 

Michel,  for  the  appellants,  contended,  that  to  say  there  was  no 
privilege  allowed  to  the  city  of  Lafayette  for  taxes  on  property 
within  its  limits,  would  frequently  deprive  the  corporation  of  the 
power  of  collecting  any  taxes  whatever  on  ujortgaged  property. 
9  Bing.  Rep.  128.  Hoke  v.  Henderson,  3  D.  IS.  0.  Rep- 17.  3 
Blackstone,  435.    Civ.  Code,  art.  3246, 
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Martin,  J.  The  statement  of  facts  in  this  case  ihows,  that 
the  plaintiffs  caused  certain  property  of  the  defendants  to  be  sold 
under  an  execution  issued  upon  a  judgment  obtained  by  them, 
in  April,  1841 ;  that  the  Mayor  and  Council  of  Lafayette  claim  to 
be  creditors  of  the  defendants,  with  a  privilege  on  the  property  sold, 
in  the  following  sums,  to  wit:  for  $93  10,  on  a  judgment  ren- 
dered in  August,  1840,  for  the  taxes  of  1839 ;  for  8170  87,  on  a 
judgment  rendered  in  April,  1842,  for  the  taxes  of  1840  and 
1841 ;  for  $115  90,  on  a  judgment  rendered  in  December,  1842, 
for  banquettes  made  during  that  year  in  front  of  the  property 
sold ;  for  $99  92,  on  a  judgment  rendered  in  May,  1843,  for  the 
taxes  of  1842  ;  and  for  $170,  being  the  amount  of  two  bills  for  the 
taxes  of  1813,  duly  recorded  in  the  books  of  the  Recorder  of  Mort- 
gages of  the  parish  of  Jefferson ;  making  altogether  the  sum  of 
$649  79,  which  they  prayed  might  be  paid  by  preference  out  of 
the  proceeds  of  the  sale  of  the  property  aforesaid.  They  were  al- 
lowed the  sum  of  $170,  for  the  recorded  bills  of  1843,  but  their 
pretensions  for  the  rest  were  rejected  on  the  ground,  that  the  gen- 
eral mortgages  resulting  from  the  inscription  of  their  judgments, 
did  not  come  within  the  provisions  of  the  act  of  1843,  the  fifth 
section  of  which  gives  to  the  city  of  Lafayette  a  special  privilege 
for  work  done,  or  taxes  assessed  on  property  situated  within  its 
limits,  but  provides  that  this  privilege  shall  only  take  effect  where 
an  account  of  the  same,  certified  by  the  Treasurer  and  Comp- 
troller of  said  city,  shall  have  been  recorded  in  the  office  of  the 
Recorder  of  Mortgages  of  the  parish  of  Jefferson.  Laws  of  1843, 
42.    The  interveners  have  appealed. 

Their  counsel  contends,  that  that  part  of  their  claim  which  is 
rejected,  being  for  taxes  due,  and  work  done  before  the  act  of  1843, 
cannot  be  affected  by  it,  but  comes  within  the  provisions  of  the 
6th  and  8th  sections  of  the  act  of  1836.  (Laws  of  1836,  p.  132.) 
We  agree  to  this.  But  as  the  act  of  1836  gives  a  privilege  for 
work  done  only,  and  none  for  taxes,  we  are  of  opinion,  that  the 
judgment  complained  of  is  incorrect,  so  far  only  as  it  disallows  the 
sum  of  $116  90,  due  to  the  interveners  for  banquettes  made  in  1842, 
in  front  of  the  property  sold.  The  privilege  accorded  by  the 
judgment  relied  on  cannot  be  allowed,  as  there  is  no  law  autha- 
izing  it. 
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It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  re- 
versed and  annulled,  and  that  the  city  of  Lafayette  be  paid,  by 
preference  out  of  the  proceeds  in  the  hands  of  the  Sheriff,  the  sum 
of  $285  90,  with  interest  at  six  per  cent  on  $170  from  the  29th 
of  May,  1844,  and  at  eight  per  cent  on  $115  90,  from  the  1st  of 
June,  1842,  till  paid ;  the  costs  of  the  appeal  to  be  borne  by  the 
plaintiffs,  and  those  below  by  the  intervenors. 


jg2    SS^I        Jean  Philippe  Lapon  and  another  v.  Christoval  Guillaume 

De  Armas  and  others. 

Plaintiff's  vendor  sold  him  a  lot  of  ^und  in  the  possession  of  a  third  person,  for  a 
certain  sum  payable  whenever  plaintiff  should  recover  poasessioni  and  in  consider* 
ation  of  his  institutingr  and  carrying  on,  at  his  expense,  the  necessary  proceedings 
to  recover  the  property.    The  vendor's  title  was  founded  on  occupation  by  bis 
ancestor,  under  a  permission  from  a  Spanish  Governor.    Plaintiff  obtained  a  pa- 
tent from  the  United  States  for  the  lot,  but  several  years  after,  and  before  any 
action  had  been  commenced  by  plaintiff  against  the  party  in  possession,  or  the 
price  had  been  paid,  his  vendor  sold  the  lot  to  defendants,  who  recovered  posses* 
sion,  and  paid  the  price  stipulated  in  the  act  of  sale  to  them.    The  first  sale  was 
made  while  the  Code  of  1808,  and  the  Spanish  laws  were  yet  in  force.     In  an  ac- 
tion by  the  fiist  purchaser  against  the  defendants  to  recover  the  lot :  Held,  that 
the  plaintiff  not  having  complied  with  the  terms  of  the  first  sale,  bis  right  to  the 
lot  was  bat  inchoate  at  the  time  of  the  second  ;  that  the  sale  to  defendants  hav- 
ing been  followed  by  the  delivery  of  the  thing  and  the  payment  of  the  price,  most 
prevail ;  and  that  the  only  remedy  of  the  plaintiff  is  by  an  action  ex  empto  for 
damages  against  his  vendor. 
Though  the  right  to  demand  the  thing  sold,  on  complying  with  the  terms  of  the 
•ale,  is  acquired  by  the  purchaser,  as  to  the  seller,  as  soon  as  there  exists  an  agree- 
ment between  them  as  to  the  thing  and  the  price,  the  sale  is  not  complete  as  to 
third  persons,  until  the  price  has  been  paid,  unless  a  definite  term  has  been  grant- 
ed for  the  payment,  and  the  possession  delivered.    Code  of  1808,  book  3,  tit  0, 
arts.  1>  4, 24,  36,  36,  82,  86. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Mauriafij  J. 
The  nature  of  the  pleadings,  and  the  facts  necessary  to  under- 
stand the  decision  in  this  case,  are  fully  and  accurately  recited  in 
the  opinion  delivered  by 

Simon,  J,  The  object  of  this  action  is  to  evict  and  dispossess 
the  defendants  from  the  property  which  they  recovered,  several 
years  ago,  under  the  judgment  of  this  court  in  the  case  of  De  Ar- 
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fnas  and  Cucullu  v.  The  Mayor,  Aldermen,  f^c.  of  New  Orleans, 
reported  in  5  La.  132. 

The  pretensions  of  the  plaintiflFs  are  based  upon  the  following 
allegations :  That,  in  the  year  1788,  one  Thomas  Beltran,  alias 
Bertrand,  obtained  from  Estevan  Miro,  then  the  Spanish  Gover- 
nor of  Louisiana,  a  permission  to  inhabit  and  build  a  house  on 
the  lot  of  ground  which  is  the  subject  of  this  controversy,  which 
permission  was  confirmed  and  renewed,  in  the  year  1794,  by  the 
Earon  de  Carondelet,  the  successor  in  office  of  Estevan  Miro ; 
and  that  in  virtue  of  the  said  permission,  Beltran  built  a  house  on 
the  said  lot,  which  he  and  his  family  inhabited  for  a  considerable 
number  of  years.  That  Thomas  Beltran  died  on  the  24th  of 
April,  1803,  leaving  Catharine  Maudes,  alias  Gonzalez,  his  widow, 
and  seven  children  by  his  marriage  with  her,  viz.;  Antoine, 
Raphael,  Rosalie,  Manuel,  Margarita,  Gertrude,  Joseph  and 
Thomas  Beltran. 

That  the  said  widow,  acting  for  all  the  parties  interested,  pro- 
cured the  lot  to  be  surveyed  in  1807,  and  filed  said  survey  with 
the  permission  and  other  documents,  in  the  Land  Office  at  New 
Orleans,  claiming  the  confirmation  of  said  title  to  the  lot ;  that  in 
1812,  a  report  was  made  by  the  l^and  Commissioners,  stating  that 
they  could  not  make  any  decision  on  this  claim,  but  that  they 
thought  the  government  should  confirm  it. 

They  further  state,  that  on  the  29th  of  October,  1819,  the 
widow  and  her  two  sons,  Manuel  and  Joseph  Beltran,  conveyed 
by  a  notarial  act  passed  before  Philippe  Pedesclaux,  then  a  notary 
public,  all  their  right,  title  and  interest,  in  and  to  the  said  lot,  to 
the  late  Barthelemy  Lafon ;  the  said  vendors  being  then  the  only 
persons  having  any  claim  thereto,  in  consequence  of  the  deaths 
of  Rosalie,  Margarita,  Gertrude,  Thomas  and  Antoine  Bertrand, 
previous  to  the  date  of  the  said  act ;  that  the  three  first  named 
deceased  heirs  of  Thomas  Bertrand  died  intestate;  btit,  that 
Antoine  Bertrand  left  a  nuncupative  testament  by  public  ac^ 
which  was  duly  ordered  to  be  executed,  and  by  which  he  insti- 
tuted his  mother  his  sole  and  universal  legatee.  And  that  as  a 
part  of  the  consideration  agreed  on  in  the  act  of  sale,  the  said  La- 
fon was  to  take  at  his  own  expense,  such  proper  measures,  and 
prosecute  such  suit,  if  necessary,  as  to  obtain  the  possession  and 
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peaceable  enjoyment  of  the  said  property,  the  vendors  being 
aware  that  their  title  was  imperfect. 

That  the  said  vendee  accordingly  exerted  himself  to  procure  a 
patent  for  the  said  lot ;  but  that  after  all  the  preparatory  measures 
for  that  purpose,  and  the  assurance  that  the  patent  should  be 
granted,  the  said  Barthelemy  Lafon  died  in  New  Orleans,  on  the 
29th  of  September,  1820,  leaving  an  olographic  will,  which  was 
duly  ordered  to  be  executed,  and  in  which  he  instituted  his  bro- 
ther Pierre  liafon  as  his  universal  residuary  legatee,  and  Jean 
Gravier  and  John  Poumairat,  his  testamentary  executors. 

They  further  represent,  that  the  patent  was  signed  by  the  Pre- 
sident of  the  United  States,  on  the  17th  of  February,  1821,  fixing 
the  extent  and  location  of  the  lot,  the  title  to  which  became  vest- 
ed in  the  heirs  of  the  late  B.  Lafon  ;  and  that  said  patent  was 
soon  after  brought  to  this  city  by  John  Poumairat,  who  put  it, 
together  with  the  other  title  papers  to  the  said  lot,  into  the  hands 
of  Etienne  Mazureau,  Esq.,  an  attorney  and  counsellor  at  law, 
and  one  of  the  defendants  in  this  action,  for  the  purpose  of  insti- 
tuting a  suit  in  the  name  of  the  estate  of  Lafon,  against  the  Cor- 
poration of  New  Orleans,  to  recover  possession  of  the  property. 
That  afterwards  Pierre  Lafon  came  to  this  city,  and  died  in  Oc- 
tober, 1822,  leaving  a  nuncupative  will  by  public  act,  which  was 
duly  ordered  to  be  executed,  and  by  which  he  instituted  the  plain- 
iiSs,  who  are  his  legitimate  children,  his  only  heirs.  That  the 
estate  of  Barthelemy  Lafon  was  subsequently,  grossly  misman- 
aged, wasted,  and  fraudulently  administered  by  the  executors, 
against  whom  it  became  necessary  to  bring  various  law  suits ;  in 
consequence  of  which,  the  affairs  and  claims  of  the  estate  were 
neglected,  and  the  petitioners  prevented  from  taking  possession  of 
the  said  lot,  or  bringing  a  suit  for  that  purpose.  That  the  validi- 
ty of  the  sale  to  B.  Lafon  was  never  contested  by  Catharine  Gon- 
zalez, (who  died  on  the  25th  of  March,  1826,)  and  her  two  chil- 
dren Manuel  and  Joseph  Bertrand,  until  the  latter  were  persua- 
ded by  the  defendants,  who  were  well  acquainted  with  the  said 
sale,  to  sell  their  claims  to  Christoval  G.  De  Armas  and  Manuel 
S.  Cucullu.  That  accordingly,  on  the  6th  of  May,  1830,  the 
said  Manuel  and  Joseph  Bertrand,  and  other  persons  calling  them-^ 
selves  the  heirs  of  Rosalie  Bertrand,  pretended  to  sell  the  said  lot 
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again  to  the  saidDe  Armas  and  Cncullu,  by  a  notarial  act  which 
they  executed,  and  in  which  it  was  stipulated,  that  the  price  of 
$12,000,  should  be  paid  by  the  purchasers,  only  after  they  should 
have  obtained  peaceable  possession  of  the  property.  That  since 
that  sale,  the  said  De  Armas  and  CucuUu  have  taken  possession  of 
the  lot,  and  have  conveyed  one-third  thereof  to  Etienne  Mazu- 
reau,  Esq.,  in  pursuance  of  an  agreement  entered  into  between 
them  at  the  time  of  the  original  conveyance  from  Manuel  and 
Joseph  Beltran,  in  compliance  with  which,  one-third  of  the  lot 
was  to  belong  to  the  said  Mazureau  in  case  of  recovery,  although 
he  does  not  appear  as  a  party  to  the  said  act. 

They  further  allege,  that  the  sale  to  De  Armas  and  Gucullu,  and 
the  sale  from  them  to  Mazureau,  were  executed  in  bad  faith  on 
the  part  of  all  the  parties  therein  concerned,  they  having  a  perfect 
knowledge  of  the  sale  to  B.  Lafon.  That  this  knowledge  was 
acquired  particularly  by  the  said  De  Armas  and  Mazureau,  who 
Were  attorneys  and  counsellors  at  law ;  that  the  latter  was  ap- 
pointed by  the  Probate  Court  of  New  Orleans,  the  attorney  to 
represent  the  absent  heirs  of  the  late  B.  Lafon,  and  acted  as  such ; 
and  that  0.  G.  De  Armas  acted  in  various  suits  as  the  attorney  at 
law  of  one  of  the  petitioners,  (Jeanne  Yictoire  Lafon,)  having  been 
employed  for  that  purpose  by  the  late  Christoval  G.  De  Armas, 
who  had  been  substituted  to  the  late  Antoine  Sedeila,  to  whom 
Jeanne  Yictoire  Lafon  had  exeouted  a  full  power  of  attorney  on 
the  3d  of  March,  1823,  for  the  recovery  of  her  share  in  the  said 
estate,  which  power  of  attorney  and  substituiions  were  not  re- 
voked before  the  death  of  her  attorney  in  fact.  That  the  claim 
of  the  estate  to  the  said  lot  was  frequently  mentioned  in  the  pro' 
ceedings  of  the  estate,  and  that  in  the  suits  which  the  petitioners 
and  their  father  had  instituted  against  the  testamentary  execu- 
tors, the  said  Etienne  Mazureau  gave  his  testimony  on  two  dif- 
ferent occasions,  on  circumstances  connected  with  the  claim  rela- 
tive to  the  lot.  They  pray  that  the  three  defendants  be  ordered 
to  answer  certain  interrogatories ;  that  the  petitioners  be  declared 
to  be  the.  true  and  lawful  owners  of  the  said  lot ;  that  a  writ  of 
possession  may  issue  accordingly ;  and  that  said  defendants  be 
condemned  to  pay  $200  per  month,  from  the  6th  of  May,  1830, 
for  rent  and  profits,  &c* 
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The  defendants  answered  separately :  C.  G.  De  Armas  first 
pleaded  the  general  issne,  and  set  up  the  sale  of  the  6th  of  May, 
1830,  by  which  he  and  his  co-defendant  Manuel  S.  Cncullu  pur- 
chieised  jointly  of  Manuel  Bertrand,  since  deceased,  but  represented 
by  his  widow  and  heirs,  of  Joseph  Bertrand,  yet  liying  and  re* 
siding  in  New  Orleans,  and  of  the  heirs  of  Rosalie  Bertrand,  de* 
ceased  wife  of  Joseph  Taquino,  Sen.,  the  lot  in  controyersy, 
which  sale,  he  says,  was  afterwards  ratified  by  all  the  parties. 
He  further  avers  that,  on  the  day  of  said  sale,  Manuel,  Joseph 
and  the  three  heirs  of  Rosalie  Bertrand,  were  the  only  and  law- 
ful owners  of  said  lot,  and  that  they  have  never  been  dirested  of 
the  same.  That  besides  the  sum  of  $12,000  which  wa.s  pro- 
mised to  be  paid  by  the  purchasers  to  the  vendors,  as  being  the 
price  of  the  property  sold,  the  respondent  and  his  co-purchaser 
also  promised  to  sue  for  and  recover  the  possession  of  said  lot, 
and  for  that  purpose  to  take  all  necessary  measures  and  make 
the  necessary  expenses,  all  which  was  done  at  their  costs,  to 
the  amount  of  820,000 ;  and  that  since  the  recovery  of  the  lot, 
he  and  his  co-purchaser  have  caused  brick  buildings  to  be  raised 
thereon,  to  the  amount  of  $26,000.  He  further  says,  that  one  of 
the  plaintifis  is  indebted  to  him  in  the  sum  of  $2000,  for  profes- 
sional services  rendered  to  her  from  1822  to  1827.  He  prays  that 
his  vendors  be  called  in  warranty ;  and,  should  the  plaintifis 
succeed  in  establishing  their  claim  to  the  property  in  dispute, 
that  said  vendors  be  condemned  to  reimburse  him  his  share  of 
the  sum  of  $45,000,  expended  for  the  recovery  of  the  lot  and  its 
improvements  ;  and  that  Jeanne  Y.  Lafon  be  also  condemned  to 
pay  him  $2000  for  services  rendered,  &c. 

Manuel  Simon  CucuUu  filed  a  similar  answer,  calling  his  ven- 
dors in  warranty,  and  praying  for  the  same  judgment,  (except 
what  relates  to  his  co-defendant's  claim  for  $2000,)  with  general 
relief. 

And  Etienne  Mazureau  joined  issue  by  denying  all  the  facts, 
and  all  the  allegations  of  bad  faith  contained  in  the  plaintiffs' 
petition,  putting  said  plaintiffs  to  the  strict  proof  thereof,  and  de- 
nying specially  that  the  petitioners  have  any  right  or  legal  pre- 
tension or  claim  to  the  property  sued  for. 
The  defendants'  vendors  also  answered  separately:   Joseph 
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Bertrand  pleaded  the  general  issue,  and  averred,  that  a  legal  title 
to  the  premises  had  never  been  made  to  B.  Lafon  by^  the  respon- 
dent, his  mother,  nor  by  any  other  person  by  the  act  of  sale  re- 
ferred to  in  plaintiffs'  petition ;  that  he,  respondent,  was  then  a 
minor ;  that  his  said  mother  was  legally  married  to  one  Do- 
mingo Gonzalez,  then  living ;  and  that  in  the  pretended  sale,  his 
said  mother  was  not  legally  authorized,  &c. 

Joaquin  Gomez,  and  his  wife,  as  natural  tutrix  of  the  minor 
children  of  Manuel  Bertrand,  deceased,  denied  the  plaintiffs'  alle- 
gations going  to  show  that  they  derive  any  title  to  the  property  in 
contest  from  the  late  Manuel  Bertrand.  They  further  allege,  that 
the  sale  to  Lafon  is  invalid  and  void,  as  it  never  was  recorded  as 
the  law  requires ;  that  it  is  also  void,  because  Lafon  has  never 
complied  with  the  stipulations  therein  contained ;  and  that  Catha- 
rine Gonzalez,  their  grandmother,  was  not  legally  authorized  to 
execute  the  act.  They  recognize  the  sale  of  Manuel  Bertrand  to 
the  defendants  for  his  undivided  third  part  of  the  property  in  dis- 
pute, for  the  sum  of  $4000,  which  is  yet  unpaid ;  and  pray  that 
the  plaintiffs'  demand  be  dismissed  ;  and  that  the  defendants  De 
Armas  and  Cucullu,  be  condemned  to  pay  the  price  by  them 
due,  &c. 

In  the  mean  time,  a  supplemental  petition  was  filed  by  the 
plaintiffs,  for  the  purpose  of  increasing  their  demand  for  rents 
and  profits  to  $600  per  month,  instead  of  $200,  as  originally 
prayed  for ;  and  of  pointing  out  the  manner  in  which  the  im- 
provements should  be  paid  for,  and  the  property  divided,  in  case 
they  were  not  entitled  to  recover  the  whole.  This  supplemental 
petition  was  answered  by  the  three  defendants,  who  pleaded  the 
general  issue. 

Another  supplemental  petition  was  filed  by  the  plaintiffs,  for  the 
purpose  again  of  increasing  their  demand  for  rents  and  profits  to 
$1200  per  month,  instead  of  $600  previously  prayed  for,  making 
four  hundred  dollars  per  month  to  be  paid  by  each  defendant 
from  a  certain  period  ;  and  they  accordingly  propounded  interro- 
gatories to  the  defendants,  in  order  to  ascertain  from  them  the 
amount  of  any  lease  which  they  may  have  made  of  the  property, 
&c.f  and  from  the  defendant  Cucullu,  whether  he  ever  sold  his 
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portion  of  the  same,  to  whom,  and  by  what  act,  and  for  what 
price,  &c. 

This  petition  was  answered  by  the  defendant  CucuUu,  who 
pleaded  the  general  issue,  and  who,  under  oath,  stated,  that  h  e 
had  leased  his  portion  of  the  property  after  the  buildings  were 
finished,  for  the  term  of  five  years,  by  contract  with  one  La- 
farge,  &c. ;  that  he  sold  his  said  portion  to  the  house  of  Cucullu,' 
Lapeyre  &  Co.,  who  sold  it  subsequently  to  M^™«  Rosalie  Des- 
londe,  wife  of  Barth.  Jourdan ;  and  he  gives  the  dates  of  the 
acts,  iSbc. 

In  an  answer  subsequently  filed  by  several  of  the  defendants' 
warrantors,  the  latter,  after  pleading  certain  exceptions  to  the 
plaintiffs'  original  and  supplemental  petitions,  further  say,  that 
the  pretended  sale  to  B.  Lafon  is  null  and  void,  because  Catha- 
rine Gonzalez,  being  then  a  married  woman,  was  not  legally  au- 
thorized to  sign  the  act ;  because  Joseph  Bertrand,  one  of  the 
respondents,  was  a  minor,  and  because  his  sister  Rosalie  Ber- 
trand was  then  deceased,  and  represented  by  her  children  ^ind 
heirs,  all  minors.  They  further  aver,  that  the  lot  of  ground  sued 
for  was  the  private  property  of  the  late  Thomas  Bertrand,  and 
made  no  part  of  the  community  which  existed  between  him  and 
his  widow,  Catharine  Gonzalez;  that  if  she  inherited  afterwards 
any  portion  of  the  lot,  she  was  divested  of  her  title  to  the  same 
by  her  second  marriage,  whereby  the  naked  property  returned 
ipso  facto  to  the  children  of  the  first  marriage ;  and  that  the  sale 
to  Lafon  is  also  null,  because  he  never  complied  with  the  condi- 
tions of  the  sale,  failed  to  pay  the  price,  which  was  less  than  one- 
half  the  value  of  the  lot,  and  never  had  possession  of  it. 

Manuel  Bertrand,  one  of  the  children  and  heirs  of  Manuel 
Bertrand,  deceased,  also  filed  another  answer,  in  which  he  says, 
that  he  is  ready  to  defend  his  father's  vendees  against  the  plain- 
tiffs, and  pleads  in  substance  the  same  matters  which  were  pleaded 
by  his  co-warrantors,  &c. 

This  detailed  exposition  of  the  pleadings,  necessary  for  a  cor- 
rect and  proper  understanding  of  the  real  merits  of  the  controver- 
sy, and  of  the  true  position  in  which  the  parties  stand  before  us, 
presents  mainly  a  mere  question  of  title  between  two  purchasers 
of  the  same  property,  from  the  same  vendors,  at  different  periods. 
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On  the  one  hand,  the  title  of  the  plaintiffs,  originating  from  a 
sale  passed  to  their  ancestors  by  persons  who  pretended  to  be  the 
owners  of  the  property  in  dispute,  is  attacked  by  the  defenc'ants 
and  thetr  warrantors,  as  being  insufiQcient  to  transfer  the  owner- 
ship of  the  thing  sold,  and  as  amounting  only  to  an  inchoate  title, 
which  did  not  prevent  the  vendors  from  selling  it  again  to  an- 
other. On  the  other  hand,  the  sale  to  the  defendants  is  contest- 
ed as  being  an  invalid  one,  proceeding  from  persons  who  were 
divested  of  their  title  to  the  knowledge  of  the  vendees,  and  who 
therefore  could  not  make  an  effectual,  or  valid  transfer  of  rights 
which  they  did  not  possess,  and  which  had  been  previously  vest- 
ed in  other  persons. 

The  Judge,  a  quoy  thought  that  the  defendants'  title  must  pre- 
vail. He  rendered  judgment  accordingly,  and  after  a  vain  at- 
tempt to  obtain  a  new  trial,  the  plaintiffs  have  appealed. 

L,  Janin,  for  the  appellants.  We  claim  the  lot  because  we 
have  a  notarial  sale,  whereby  it  became  our  property.  Code  of 
1808,  p.  346,  art.  4.  Civ.  Code,  2431.  French  Code,  1583.  We 
attack  the  sale  to  the  defendants,  because  it  was  the  sale  of  the 
property  of  another,  and  therefore  null.  Code  of  1808,  348,  art. 
20.    Civ.  Code,  2427.    French  Code,  1599. 

Thase  articles  are  literally  the  same  in  the  three  Codes. 

The  defendants  assert,  that  the  property  never  was  delivered 
to  us,  an  assertion  which  we  shall  experience  no  difficulty  in  re- 
futing. 

Starting  with  this  assumption,  they  contend,  that  a  sale  without 
delivery  and  without  the  payment  of  the  price  is  not  perfect,  and 
does  not  transfer  the  property ;  that,  if  the  vendor  sells  the  pro- 
perty a  second  time,  the  second  purchase,  accompanied  by  de- 
livery, will  prevail  over  the  first,  not  followed  by  delivery ;  that 
if  the  vendor  refuses  to  deliver,  the  purchaser  cannot  compel  him 
to  do  so,  but  can  only  recover  damages  against  him ;  that  hav- 
ing no  jus  in  re,.but  only  ad  rem,  not  being  the  owner,  he  cannot 
institute  the  action  of  revendication,  but  only  the  action  ex  empto, 
which  is  an  action  of  damages. 

Such,  it  is  admitted,  was  the  Roman,  Spanish  and  old  French 
law. 

But,  we  shall  show,  that  even  by  those  systems  of  law,  the  pro- 
perty was  transferred  without  the  payment  of  the  price,  if  time 
was  given ;  and  the  second  purchaser  was  not  protected  against  the 
first,  if  he  was  informed  ot  the  former  sale,  before  he  bought  him- 
self and  took  possession.  And  lastly,  we  shall  put  it  beyond 
doubt,  that  the  French  Code,  and  alter  it,  our  Code  of  1808, 
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wrought  a  radical  change  in  the  law  of  sale,  since  when,  neither 
payment  of  the  price,  nor  delivery,  has  been  necessary  to  trans- 
ifer  the  property. 

Nowhere  is  the  old  law  explained  with  more  clearness  than,  in 
Pothier's  Treatise  on  the  Contract  of  Sale,  from  No.  319  to  No.  324. 
He  goes  even  further  than  the  counsel  for  the  defendants.  So 
little  was  the  property  transferred  without  delivery,  that  until  de- 
livery took  place,  the  creditors  of  the  vendor  might  seize  the  pro- 
perty in  payment  of  their  judgments.    Pothier,  No.  321. 

But  Pothier,  No.  320,  also  adds,  that  it  is  only  from  a  second 
purchaser  in  good  faith,  inscius  prioris  vendiiionis,  that  the  pro- 
perty cannot  be  recovered  back.  If  he  knew  of  the  first  sale, 
the  first  purchaser  had  against  him  a  revocatory  action.  Thus 
Gomez,  Variae  Resolutiones,  Vol.  2,  Cap.  II,  §  20,  says : 

^'  Hem  qucBro,  si  aliqiia  res  vendatur  duobus,  vel  pluribus  di- 
ver sis  temporibus,  quis  eorum  prceferatur  7  Dico  quod  tile 
prcefertur  cut  prius  resfuerit  tradita,^^  And  further  on  he  lim- 
its this  :  "  Secundo  principaliter  limita  et  intellige,  ut  procedai 
quando  secunda  veyiditio  alieri  facia  fuii  celebrata  bona  fide, 

secus poterit  primiis  emptor  rem  et  traditionem  revo- 

care  actione  in  factum  revocatoria,^^ 

Thus  also  Lopez,  in  a  note  to  the  law  quoted  by  the  defend- 
ants (Part.  5,  tit.  5,  L.  1)  says  :  "  Sed  limitari  potest,  quod  pro- 
pter scientiam  emptoris  de  prima  emptione^  competat  primo 
emptori  actio  revocatoriaJ^ 

In  proof  that  the  property  is  not  transferred  without  the  pay- 
ment of  the  price,  the  defendants  quote  Part.  3,  tit.  28,  L.  46,  in 
which  occurs  the  following  passage  : 

"  EmperOy  si  el  que  ouiesse  vendido  su  cosa  a  otri,  le  apode- 
rasse  delta  ;  si  el  comprador  non  ouiesse  pagado  el  precio,  o  dado 
fiadort  0  penos,  o  tomado  plazo  parapagar  ;  por  tal  apoderami- 
ento  conio  este  non  passaria  el  senorio  de  la  cosa,  fasta  que  el 
precio  se  pagasse  " 

To  which  we  beg  leave  to  add  the  concluding  part  of  the  same 
law: 

''  Massifiador,  o  penos  ouiesse  dado,  o  tomado  plazo  para  pa- 
gary  0  si  el  vendedor  se  fiasse  en  el  comprador  del  precio  ;  es- 
tonce  passaria  el  senorio  de  la  cosa  a  el  porel  apoderamiento, 
maguer  el  precio  non  ouiesse  pagado.  Empero  tenudo  seria  de 
lo  pagar.^^ 

Thus,  if  the  vendor  granted  time,  or  the  purchaser  gave  secu- 
rity, the  property  passed  to  the  purchaser,  although  be  had  not 
paid  the  price. 

So  says  also  Pothier,  Vente,  150,  No.  322 : 

''  11  est  particulier  d,  la  tradition,  qui  sefait  en  execution  du 
contrat  de  vente^  qu^elle  ne  transfere  la  propriete  a  Pacheteur  , 
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que  lorsque  le  vendeur  a  etc  paye  ou  satis/ait  du  prix.  Instit. 
tit  de  rev.  divis,  §  41. 

"  La  raison  est  que  le  vendeur j  qui  vend  au  contptant,  est 
censS  n^avoir  voIojM  de  transferer  la  propri^ti  que  sous  cette 
condition.  Mais  lorsque  le  vendeur  a  bien  voulu  /aire  credit 
du  prix  a  Pacheteur,  la  tradition^  qui  lui  estfaite  de  la  chose, 
lui  en  transfere  la  propriety  avant  quHl  en  ait  pay€  la  prix. 
CPest  pourquoi  apres  que  Justinien  a  dit :  Vendiise  'et  tradi- 
tsB  res  non  aliler  emptori  acquiruntur  quam  si  is  vendilori 
pretium  solverit,  vel  ei  alio  modo  satisfecerit,  etc.,  il  ajoute  : 
Sed  si  is  qui  vendiderit,  fidem  emptoris  secutus  fuerit,  dicendum 
eat  statim  rem  emptoris  fieri.    Diet.  §  41." 

The  defendants,  in  transcribins;  the  Spanish  law,  add  the  word 
derto  after  the  word  ^^plazo?^  This  is  not  to  be  found  in  our 
edition  (Madrid,  1789,  with  Greg.  Lopez'  notes,)  though  we  have 
seen  it  in  another.  But  though  several  limes  repeated,  it  is  quite 
immaterial.  Id  certum  est,  quod  certum  reddi  potest.  Lafon, 
in  payment  of  the  lot,  was — First  to  perfect  the  title,  and  that  he  did 
successfully.  Second,  to, institute  suit  if  necessary.  The  court  is 
now  informed,  that  for  this  also  measures  were  taken,  and  why 
they  proved  abortive.  Third,  to  pay  $2000,  when  he  should  be 
in  possession.  This  part  of  the  agreement  we  are  not  bound 
to  fulfil,  because  the  defendants  themselves  prevent  our  taking 
possession.  A  term  may  be  designated  not  only  by  a  day  of  the 
the  calendar,  but  also  by  an  event  which  is  to  happen.  And 
when  the  event  is  to  be  the  result  of  the  exertions  and  measures 
of  the  purchaser,  it  will  in  law  be  considered  as  lapsed,  whenever, 
in  the  exercise  of  due  diligence,  the  purchaser  might  have  brought 
it  about.  "Equity,"  says  Story,  (1  Eq.  §  61,)  "  looks  upon  that 
as  done  which  ought  to  be  done."  This  is  precisely  the  same 
term,  "piaaro,"  which  was  given  to  the  defendants  in  their  pur- 
chase from  the  Bertrands ;  they  were  to  pay  only  after  recovery. 

The  position  of  the  defendants  leads  to  this  absurdity,  that  un- 
til the  plaintiffs  had  paid  the  $2000,  and  although'they  had  brought 
suit  against  the  corporation,  and  obtained  a  judgment  of  the  Su- 
preme Court,  they  had  no  title ;  that  even  after  such  a  judg- 
ment they  might  have  made  a  second  and  valid  sale  to  another 
person.  How  could  the  plaintiffs  have  maintained  a  petitory  action, 
if  their  sale  had  not  immediately  vested  a  title  in  them  ?  Was  it  not 
executed  for  this  very  purpose  ? 

The  portion  of  the  law  of  the  Partidas,  applicable  to  this  state 
of  facts  is  rather  that  which  says  the  property  is  transferred,  even 
without  the  payment  of  the  price,  if  the  vendor  trusted  the  pur- 
chaser for  the  price,  ^^  o  si  el  vendedor  se  Jiasse  en  el  compra- 
dor del  precio.^^ 
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But  the  plaintiffs  had  a  sufficient  delivery  of  the  lot.  Art.  29,  p. 
350  of  the  old  Code,  explains  very  particularly  how  the  delivery 
of  immoveables  is  made.  This  article,  which  is  entirely  conform- 
able  to  the  Roman  and  Spanish  law,  is  in  the  following  words: 

"  Tradition  or  delivery  of  immoveables  is  made  by  the  seller, 
when  he  leaves  to  the  purchaser  the  free  possession  of  the  same, 
by  dispossessing  himself,  either  by  delivery  of  the  titles,  if  any, 
or  of  the  keys,  if  it  is  a  place  shut  np,  such  as  a  house,  a  park,  a 
garden,  and  the  like ;  or  by  putting  the  buyer  on  the  premises; 
or  only  by  letting  him  have  a  view  of  the  same,  or  by  consenting 
that  he  become  a  possessor ;  or  by  an  acknowledgment  on  the 
part  of  the  seller,  that  if  he  still  retains  possession,  it  is  only  in  a 
precarious  way,  that  is  to  say,  as  a  person  who  possesses  the  pro- 
perty of  another  person,  on  condition  of  giving  up  said  property 
at  the  request  of  the  owner." 

It  will  be  recollected  that  since  1812,  the  Bertrands  had  ceased 
to  occupy  the  lot,  (5  La.  186,)  and  that  until  1822,  the  cor- 
poration did  no  act  whatever  evincing  a  design  to  prevent  Lafon's 
possession.  He  never  enclosed  or  built  on  it,  but  this  was  not 
necessary  for  the  purpose  of  delivery.  In  the  words  of  tlie  arti- 
cle, he  had  the  view  of  the  property ;  the  vendors  consented  that 
he  should  take  possession  ;  no  one  else  was  in  possession  ;  they 
had  delivered  their  titles  to  him.  Plaintiffs  still  have,  and  Sfave 
in  evidence,  the  original  permission  of  settlement,  signed  by  Gov- 
ernor Miro ;  and  another  document,  the  survey  of  1807,  was  de- 
livered to  Mazureau  by  Poumairat.  This  is  the  symbolic  deliv- 
ery, not  existing,  it  is  true,  in  our  present  law,  nor  in  France 
since  the  Civil  Code,  but  well  known  to  the  Roman  and  Spanish 
and  former  French  law,  and  expressly  sanctioned  by  our  first 
Code.  It  produces,  both  for  the  purposes  of  delivery  and  pre- 
scription, all  the  effects  of  a  corporeal  apprehension  and  occupa- 
tion. Pothier,  Vente,  No.  322.  2  Gomez,  Variae  Resolutiones, 
No.  20,  p.  IS.  The  French  Code,  and  after  it,  our  Code  of  1808, 
introduced  an  important  change  in  the  law. 

Art.  4,  p.  346,  of  the  old  Code,  art.  2431  of  the  present  Code, 
and  art.  1683  of  the  French  Code,  say  in  the  same  words,  that 
<^  the  sale  is  considered  to  be  perfect  between  the  parties,  and  the 
property  is  of  right  acquired  to  the  purchaser  with  regard  to  the 
seller,  as  soon  as  there  exists  an  agreement  for  the  object  and  the 
price  thereof,  although  that  object  has  not  yet  been  delivered, 
nor  the  payment  made." 

The  seller  is  bound  to  deliver  the  property,  (Old  Code,  p.  348, 
art.  24 ;  Civ.  Code,  2450,  French  Code,  1603,)  unless  the  sale 
has  been  made  for  cash,  (Ibid,  p.  350,  art.  36,  Civ.  Code,  2403, 
French  Code,  1612,)  in  which  case  alone  he  can  demand  previ- 


FEBRUARY,  1846.  609 

Lafon  and  aDother  v.  De  Armas  and  othera. 

ons  payment.  And  art.  38,  p.  266  of  the  Old  Code,  1903  of  the 
Civ.  Code,  and  1 138  of  the  French  Code  say : 

'•The  obligation  to  deliver  Ihe  thing  is  perfect,  through  the 
mere  consent  of  the  contracting  parties :  it  renders  the  creditor 
the  owner,  and  makes  the  thing  be  at  his  risk,  from  the  time  when 
it  was  to  be  delivered,  although  the  delivery  may  not  have  taken 
place,  unless  the  debtor  delayed  to  deliver  it,  in  which  case  the 
chinff  remains  at  the  risk  of  the  latter." 

What  can  be  in  more  direct  opposition  with  these  articles  than 
the  Roman,  Spanish  and  old  French  laws,  which  say  throughout, 
that  the  sale  is  not  perfect  and  the  purchaser  is  not  the  owner, 
without  delivery  and  payment  of  the  price?  Any  attempt 
to  comment  on  so  plain  a  proposition,  could  only  obscure  it. 

But  say  the  defendants,  the  sale  is  perfect  by  consent  betytreen 
the  parties  only ;  [Old  Code,  346,  art.  4  ;]  as  to  third  persons,  de- 
livery is  required.  I'his  is  a  gratuitous  assumption — the  Code 
says  expressly  what  is  necessary  to  give  effect  to  the  sale,  as 
against  third  persons.  It  is  not  delivery  but  registry.  Code  of 
1808,  p.  344,  art.  3.  It  is  for  the  protection  of  third  persons,  that 
registry  laws  have  been  enacted  in  modern  times,  in  most  civi- 
lized countries ;  they  have  superseded,  and  most  effectually,  the 
formerly  existing  necessity  of  delivery.  Sales  of  moveables, 
which  are  not  subject  to  registry,  still  require  to  be  followed  by 
delivery.    Code  of  1808,  p.  266,  art.  41.    Civ.  Code,  2453. 

All  the  commentators  on  the  French  Code  represent  the  for- 
mer law  as  we  have  stated  it,  and  explain  and  admit,  that  the 
Code  in  the  articles  we  have  quoted,  and  which  have  been  copied 
into  both  our  Codes,  have  entirely  departed  from  it.  1  Troplong, 
Vente,  p.  54,  ^  39,  Duvergier,  Vente,  Nos.  24.  37,  39,  254.  Ro- 
gron  a  I'art.  1683.  4  Toullier,  p.  57,  No.  59  ;  p.  59,  No.  61.  7 
Id.  p.  88,  No.  37.  See  particularly  Lahaye's  Code  Civil  Annote, 
where  under  art.  1583,  numerous  authorities  are  collected. 

We  shall  not  trouble  the  cofUrt,  with  references  to  its  own  de- 
cisions. The  points  here  raised  have  certainly  the  merit  of  no- 
velty, but  the  reason  is,  that  they  are  too  well  understood  ever  to 
have  been  questioned.  The  only  cases  quoted  by  the  defendants 
are,  Garritaon  v.  His  Creditors^  7  La.  51,  and  Monday  v.  Wil- 
son, 4  La.  338  ;  the  one  a  case  of  a  steamboat,  a  moveable,  the 
other  of  slaves,  for  both  of  which  the  law  yet  requires  an  actual 
delivery.  Code  of  1808,  p.  351,  art.  28 ;  p.  266,  art.  41.  Civ. 
Code,  2454,  1916. 

It  is  urged  that  the  sale  is  null  in  consequence  of  the  non-per- 
formance  of  the  conditions  on  which  it  was  made.  But  the  plaintiffs 
should  have  been  put  in  mora^  before  claiming  the  rescission  of 
the  sale  on  account  of  the  non-payment  of  the  price.    Thisques- 
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tion  was  discussed  in  the  case  of  Ferrari^  Administratrix^  v. 
Rice  et  al.  11  La.  101.  There  also,  the  same  individual  had 
sold  the  land  twice.  The  first  purchaser  sued  the  second  in  pos* 
session,  who  retorted  that  the  price  had  not  been  paid,  and  claim- 
ed the  rescission  of  the  first  sale.  The  plaintiff's  counsel  main- 
tained, that  "  a  suit  for  the  rescission  of  a  sale  must  always  be 
preceded  by  a  suit  for  the  price,  and  can  be  resorted  to,  only  after 
the  latter  has  proved  ineffectual.  Code  of  1808,  p.  360,  arts.  87, 
88.  Civ.  Code,  art.  2541.  Or,  at  least,  that  a  judicial  demand 
must  be  made  for  the  price,  and  subsidiarily  only  for  the  rescis- 
sion, if  the  price  is  not  paid  within  the  time  fixed  by  the  judg- 
ment. 10  Toullier,  260.  3  Delvincourt,  78  and  notes.  The 
purchaser  must  be  put  in  default ;  Civil  Code,  arts.  2041,  2042, 
1006 ;  and  this  can  be  done  by  the  vendor,  only  if  ready 
and  willing  to  perform  his  part  of  the  contract,  and  when  he 
offers  to  do  so.  6ut  if  he  at  the  same  time  withholds  the  pro- 
perty, under  color  of  a  title  adverse  to  that  which  he  had  trans- 
ferred to  the  vendee,  and  threatens  the  vendee  with  rescission, 
his  demand  will  not  be  listened  to.  2  Troplong,  Vente,  76.  A 
rescission  cannot  be  ordered  when  the  vendee  is  disturbed  or  dis- 
possessed, as  in  this  case,  by  the  act  of  the  vendor,  or  his  heirs." 

And  the  court  said  :  "  The  rescission  of  the  sale  was  properly 
overruled,  on  the  ground  of  the  absence  of  any  evidence  of  the 
plaintiff  having  been  put  in  mora,  a  circumstance  which  must  es- 
sentially precede  a  demand  for  the  rescission  of  a  sale.  It  has 
been  contended  that  the  party  was  put  in  mora,  by  the  plea 
claiming  the  rescission  of  the  sale,  and  the  absence  of  any  tender, 
on  her  part,  of  the  balance  of  the  price  due.  To  this  it  has  been 
correctly  objected,  that  those  who  have  succeeded  to  the  rights 
of  Ferrari's  vendor,  have  manifesied  an  unwillingness  to  receive 
this  balance,  and  consent  to  a  rescission,  if  they  could  succeed 
in  repelling  the  plaintiff's  claim  on  the  score  of  simulation,  or 
any  other." 

And  the  same  authorities  prove,  that  the  law  is  the  same,  whe- 
ther the  rescission  of  the  sale  be  demanded  for  the  non-payment 
of  the  price,  or  for  non-compliance  with  any  other  conditions  to 
which  the  purchaser  has  subjected  himself.  They  are  indeed  a 
part  of  the  price. 

While  it  is  admitted,  that  if  the  heirs  of  Rosalie  Bertrand  still 
retained  their  interest,  the  plaintiffs  could  not  recover  against  them, 
the  plaintiffs  contend,  that  Mazureau  and  De  Armas,  who  now  own 
two-thirds  of  that  interest,  have  become  their  trustees  in  invitum^ 
and  must  be  deemed  to  have  purchased  for  their  account.  See 
Story's  Equity  Jurisp.  §§  218,  219,  311,312,  313, 392,  633,  1195, 
1254,  1261,  1262.  1265.    M Michael  v.  Davidson,  7  Rob.  53. 
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Mazurpau,  for  the  defendants.  This  case  nniust  be  decided 
under  the  provisions  of  the  Code  of  1808,  which  was  in  force  at 
the  time  oi  the  sale  to  B.  Lafon.  This  Code  declares,  p.  344,  art. 
1,  that  the  contract  of  sale  is  an  agreement  by  which  one  gives 
a  thing  for  a  price  in  current  money,  and  the  other  gives  the 
price  in  order  to  have  the  thing  itself."  Enumerating  the  obliga- 
tions created  by  the  contract  of  sale,  it  declares,  p.  S48  art,  24, 
that  "  the  seller  is  bound  to  two  principal  obligations,  that  of  de- 
livering and  warranting  the  thing  sold  ;"  adding,  p.  350,  art.  36, 
that  'Mhe  seller  is  not  bound  to  make  a  delivery  of  the  thing  if 
the  buyer  does  not  pay  the  price,  and  the  seller  has  not  granted 
him  any  term  for  the  payment."  The  same  Code  declares,  p. 
360,  art.  82,  that  "  the  principal  obligation  of  the  buyer  is  to 
pay  the  price ;"  and  art.  86,  that  "  if  the  buyer  does  not  pay  the 
price  the  seller  may  sue  for  the  dissolution  of  the  sale."  This 
definition  of  the  contract  of  sale  is  taken  verbatim  from  Domat, 
.  Lois  Civiles,  Vente,  book  1,  tit.  2^  sect.  I,  art.  1.  It  is  evident 
from  this  definition  that  until  the  purchaser  has  psiid  the  price  he 
cannot  have  the  thing  sold.  From  the  moment  that  the  parties 
have  agreed  as  to  the  thing  and  the  price,  the  purchaser  may 
have  a  rifflU  to  have  the  thing,  but  it  is  not  his  until  the  price 
has  been  paid. 

The  ownership  or  property  {propriety)  of  a  thing  is  distinct 
from  the  thing  itself.  Code  ot  1808,  p.  103,  art.  L  Civ.  Code, 
of  1325,  arts.  480,  482,  483,  484.  Art.  4,  p.  346  of  the  Code  of 
1808,  identical  with  art.  2431  of  the  present  Code,  declares,  "  that 
the  sale  is  considered  to  be  perfect  between  the  parties,  and  the 
property  {propriStej)  is  of  right  acquired  to  the  purchaser  with 
regard  to  the  seller,  as  soon  as  there  exists  an  agreement  for  the 
object,  and  for  the  price  thereof,  although  said  object  has  not  yet 
been  delivered,  nor  the  payment  made."  This  article  does 
not  declare  that  the  things,  but  that  the  property  or  ownership 
alone,  is  of  right  acquired  as  soon  as  there  exists  an  agreement ; 
and  this  property  or  ownership  is  only  acquired,  de  droits  by  the 
effect  of  the  agreement ;  it  is  acquired,  rfe/ai^,  only  by  delivery 
and  payment  of  the  price.  "  The  tradition  or  delivery  is  the 
transferring  of  the  thing  sold  into  the  power  and  possession  of 
the  buyer."  Code  of  1808,  p.  350,  art.  26.  Code  of  1825,  art. 
2452.  It  is  evident  then,  that  mere  agreement  as  to  the  thing  and 
the  price,  does  not  transfer  the  thing,  though  it  suffices  to  transfer 
the  property  or  ownership.  The  words  power,  {puissance,)  and 
possession,  used  in  the  article  just  quoted,  express  very  different 
things.  One  may  have  the  possession  of  a  thing,  without  having 
the  power  to  dispose  of  it  at  his  will.  The  delivery  made  in  pur- 
suance of  a  sale  puts  the  thing  both  in  the  power  and  possession  of 
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the  purchaser.  This  d^i^ery  is  made  because  the  price  has  been 
paid  or  surety  given  for  its  payment ;  then  only  is  the  property 
in  the  thing  acquired,  de  droit  and  defaiij  and  the  title  perifect.  So 
long  as  the  price  has  qot  been  paid,  and  the  thing  not  delivered 
into  the  power  and  possession  of  the  purchaser,  the  latter  has  but 
an  imperfect  ownership  or  property :  for,  1.  if  the  sale  was  not 
on  a  credit,  the  purchaser  cannot  cause  the  thing  to  be  delivered 
to  him  but  on  paying  the  price ;  2.  if  on  a  credit,  and  the  price 
is  not  paid  at  the  time  fixed,  the  vendor  may  rescind  the  sale  ;  3, 
the  vendor  retains  a  priviiege  to  secure  the  price  which  follows 
the  thing,  into  whosesoever  hands  it  may  pass.  Code  of  1808,  p. 
351,  art.  36 ;  p.  361,  art.  86  ;  p.  471,  art.  75.  Code  of  1826,  arts. 
2463,  2539,  3216.  "  La  vented'  says  Domat,  ''renferme  la  con- 
dition que  Vachateur  ne  sera  le  maitre  qu'en  payant  le  prisJ* 
Lois  Civiles,  book  3,  tit.  1,  §  5,  No.  4.  The  principle  established 
by  the  Code  of  1808,  is  founded  on  the  Roman  law.  "  Sipecu- 
niam  dem,  ut  rem  accipiam,  vendUio  est.'^  Law  5,  i  1,  ff.  De 
prsescrip.  verbis.  "  Quod  vendidit,  nan  aliter  sit  accipientis^ 
quam  si  aut  pretium  nobis  solutum  sit^  aut  satis  eo  nomine  foe- 
tumP     Law  19,  ff.  De  contraheuda  emptione. 

"  Le  premier  engagement  de  Cacheteur^^  says  Domat,  "  est 
de  payer  le  prix  — ^—  car  Pacheteur  rlest  rendu  le  maitre  de  la 
chose  vendue,  que  par  ce  payement,  ou  autre  surety  qui  en 
tienne  lieuJ  Contr.  de  Yente,  book  I,  title  2,  sect.  3,  No.  1. 
Now  there  was  neither  price  paid  nor  security  given  by  Lafon, 
nor  any  proceedings  commenced  by  him  to  obtain  possession  of 
the  land ;  and  when,  in  1830,  eleven  years  after  his  purchase, 
the  land  was  sold  to  De  Armas  and  Cucullu,  it  was  not  Lafon's, 
nor  his  heirs. 

Art.4,  p.  346  of  the  Code  of  1808,  is  not  to  be  understood  literally. 
If  interpreted  according  to  its  letter,  the  purchaser  would  be  en- 
titled, immediately  after  the  agreement  as  to  the  object  and  price, 
to  an  action  to  cause  the  thing  to  be  delivered  to  him,  which  is 
not  the  case.  I'he  provisions  of  art  242,  p.  311,  and  art.  2  and  3, 
p.  344  of  that  Code,  show  that  art.  4,  p.. 346,  cannot  be  understood 
literally.  But  even  if  this  article  were  to  be  construed  in  the 
sense  contended  for  by  the  plaintiffs,  it  could  not  be  applied  to 
third  persons.  The  Code  of  1808  declares  a  contract  of  sale  to  be 
a  convention,  and  that  such  conventions,  p.  270.  art.  65,  have 
no  effect  but  between  the  contracting  parties.  The  sale  to  Lafon 
can  have  no  effect,  consequently,  against  De  Armas  and  Cucullu, 
who  were  third  persons. 

It  is  contended,  that  by  art.  20,  p.  348  of  the  Code  of  1808, 
(Code  of  1825,  art.  2472.)  "  the  sale  of  a  thing  belonging  to  an- 
other person  is  null."  But  "  Quod  nullum  est  nonproducit  ef- 
fectum^^^  and  *•  Quod  ab  initij  viiiosum  est  non  potest  tractu 
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temporis  convalescereJ^  Now  both  the  old  Code,  p.  486,  art.  67, 
and  the  new  Code,  art.  3442,  declare,  that  one  "  who  becomes 
possessed  of  an  immoveable  estate  fairly  and  honestly,  and  by 
virtue  of  just  title,  may  prescribe  for  the  same,  after  the  expira- 
tion of  ten  years  if  the  true  proprietor  resides  in  the  territory,  and 
after  twenty  years  in  case  said  proprietor  resides  abroad;"  and 
(Code  of  1808,  p.  488,  art.  85,  Code  of  1825,  art.  3449,)  that  "  a 
just  title  is  one  by  virtue  of  which  property  may  be  transferred, 
such  as  a  sale,  a  donation,  and  the  like,"  &c ;  and  the  Code  of 
1826,  to  dissipate  all  doubt,  declares,  art.  3450;  that  "  by  the 
ieTm  just  title,  in  cases  of  prescription,  we  do  not  understand 
that  which  the  possessor  may  have  derived  from  the  real  owner, 
for  then  no  prescription  would  be  necessary,  but  a  title  which 
the  f)ossessor  may  have  received  from  any  person  whom  he  hon- 
estly believed  to  be  the  real  owner,  provided  the  title  were  such  as 
to  transfer  the  properly ;"  and  art.  3451,  that  "  in  this  case  by  the 
phrase  transfer  the  property,  we  understand  not  such  a  title  as 
shall  have  really  transferred  the  property,  but  a  title  which  by  its 
nature  would  have  been  suflSicient  to  transfer  the  property,  pro- 
vided it  had  been  derived  from  the  real  owner,  such  as  a  sale, 
exchange,  legacy,  or  donation."  Here,  then,  is  a  case  in  which 
the  sale  of  a  thing  belonging  to  another  does  not  produce  an 
effect;  in  which  a  sale,  vicious  in  its  origin,  acquires  by  time  the 
same  force,  against  the  true  proprietor  himself,  as  if  the  sale  had 
been  made  by  him  personally.  The  sale  pf  a  thing  belonging 
to  another  is  only  null,  where  the  true  proprietor  revendicates  it 
before  the  expiration  of  the  term  necessary  to  prescribe. 

The  sale  of  a  thing  belono^ing  to  another  is  absolutely  null 
only  in  the  following  case.  Peter  cannot  sell  to  Paul,  nor  Paul 
purchase  from  Peter,  a  thing  which  both  know  to  belong  to 
James.  Such  a  sale  is  null,  and  produces  no  effect.  Paul  can- 
not demand  the  delivery  of  the  thing,  nor  Peter  the  price.  Paul 
has  a  title  translative  of  property,  but  not  being  in  good  faith, 
he  cannot  avail  himself  of  the  prescription  of  ten  or  twenty  years. 
He  may  prescribe  by  thirty  years ;  but  this  is  not  the  prescrip- 
tion of  a  purchaser;  his  title  being  of  no  importance  in  acquiring 
by  this  prescription,  and  his  bad  faith  being  no  obstacle  to  it. 
This  is  the  prescription  of  the  usurper — of  the  robber.  If  the 
land  be  claimed,  it  suffices  for  him  to  say :  possideo  quia  possi- 
deo — my  possession  is  my  title.  Such  a  sale  of  a  thing  belonging 
to  another  is  null  by  the  Spanish  law.  5  Partida,  tit.  5,  laws  19 
and  54.  By  that  law,  as  by  our  Codes,  if  the  purchaser  was  ig- 
norant of  the  fact  that  the  thing  belonged  to  another,  he  had  re- 
course against  his  vendor  in  damages. 

To  sustain  this  action,  the  plaintifiSs  in  this  case  must  show, 
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that  the  defendants  knew  that  the  thing  purchased  by  them  be- 
longed to  the  plaintiffs,  and  not  to  those  from  whom  they  bought 
But  even  supposing  the  sale  to  Lafon,  who  never  was  in  pos- 
session, to  have  been  perfect,  it  could  not  affect  the  defendants, 
who  were  at  the  institution  of  this  suit,  and  still  are,  in  possession 
of  the  thing  sold.  *'  Vaction  ex  empto,^^  says  Pothier,  Vente, 
No.  62,  ^^estune  action  simplement  personelle,  qui  ne  pent  avoir 
lieu  que  contre  le  vendeur  et  ses  heritiers ;  elle  ne  pent  avoir 
lieu  contre  un  tiers  d^tenieur  a  qui  celui  qui  nCa  vendu  la 
chose  Vaurait  depuis  vendue  et  livr€e  contre  la  foi  du  contrat 

SiHl  aurait  fait  auparavant  avee  moiy  See  also  Domat,  Lois 
iviles,  Vente,  book  1,  title  2,  sect.  2,  art.  13.  Denizart,  Collection 
des  Decisions,  verbo,  Vente.  vol.  4,  p.  600,  says :  **  En  matiere 
d'immeubles,  it  faut  que  la  vente  soil  suivie  de  tradition  reelle 
de  possession ;  parce  que,  lors  qu^  une  mhne  chose  a  ^t€  rcn- 
due  successivement  a  deux  personnes  diffirentes^  on  ria  pas 
recours  a  la  date  des  contrats  pour  juger  lequel  des  deux  ache- 
teurs  doit  etre  pr€f€re  ;  Panterioriti  n^est  ctaucune  considira- 
tion.  La  loi  a  imprint^  des  caracteres  a  la  vente  qui  deter- 
minent  sa  r€alit€y  telles  sont  la  tradition  de  la  part  du  vendeur 
et  la  possession  de  Vacheteur.  Tout  contrat  de  vente  qui  n^est 
pas  suivie  de  la  delivrance  est  moins  une  vente  effective,  rela- 
tivement  au  second  acheteur^  qu  'un  simple  engagement  de  la 
part  des  contractans  tPexecuter  r^dproquement  ce  qu  His  pro- 
mettent.  Ainsi  le  second  acqtiereur  qui  a  la  tradition  et  la  pos- 
session reelle  en  sa  faveur  est  prefere  au  premier  qui  n^a  ni 
tradition  ni  possessions^ 

These  are  the  true  principles  of  the  contract  of  sale.  Such  is 
the  law  of  Spain.  6  Partidu,  tit.  5,  law  50.  Such  also  is  the  law 
of  France  since  the  Code  Napoleon.  Bousquet,  Explication  du 
Code  Civil,  ed.  1806,  vol.  4,  p.  50,  No.  4.  Bernardi,  Com- 
mentary on  Pothier,  note  to  No.  321  of  the  Treatise  on  the  Contract 
of  Sale,  says :  "  Uon  vient  de  voir  que  Pothier  rappelle  la  maxime 
du  droit  Homain  que  ce  n^est  pas  par  une  simple  convention,  mais 
par  la  tradition  reelle  que  le  domaine,  ou  la  propriety  de  la  chose 
vendue  est  transferee,  Cette  doctrine  n^avait  lieUy  dans  notre 
droit  Frangais  qu'  a  FSgard  du  tiers.  La  vente^  quoique  non 
suivie  de  tradition,  etait  parfaite  entre  le  vendeur  et  Vacheteur^ 
mais  non  a  regard  du  tiers,  Le  Code  Civil  a  adopte  cette  maxi- 
me, art.  1583.       Varticle  1583,"  he  continues,  "  di7 

qiLe  la  vente  est  parfaite,  parle  seul  consentement,  entre  le  vendeur 
et  Vacheteur.  II  faut  done  quelque  chose  de  plus  a  regard  du 
ft«r5."  Art.  1583  of  the  Code  Napoleon  is  adopted  verbatim  in 
the  Code  of  1808,  which  has,  consequently,  also  adopted  the  doc- 
trine of  Pothier,  that  it  is  the  tradition  reelle,  and  not  the  simple 
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consent  ot  the  parties,  which  renders  the  sale  perfect.  Thus  it 
is  provided  by  the  present  Civil  Code,  art.  2456,  that,  "  in  all  cases 
where  the  thing  sold  remains  in  the  possession  of  the  seller,  be- 
cause he  has  reserved  to  himself  the  usufruct,  or  retains  possession 
by  a  precarious  title,  there  is  reason  to  presume  that  the  sale  is 
simulated,"  &c  ;  and  art.  3399,  that  "  to  be  able  to  acquire  posses- 
sion of  a  property,  two  distinct  things  are  requisite:  1.  the  inten- 
tion of  possessing  as  owner ;  2.  the  corporeal  possession  of  the 
thing."  Art.  2456  is  founded  on  the  Spanish  law.  Curia  Feli- 
pica,  book  2,  ch.  13,  verbo,  Revocaioria,  No.  14. 

It  is  then  the  tradition  reelie,  the  corporeal  possession  of  the 
thing  sold,  which  perfects  the  sale.  This  is  so  true,  that  the 
Code  of  1808,  p.  478,  art.  23,  declares,  that  "  the  natural  connec- 
tion between  the  possession  and  the  property  makes  the  law  pre- 
sume that  they  are  joined  in  the  person  of  the  possessor ;  and 
until  it  be  proved  that  the  possessor  is  not  the  right  owner,  the 
law  will  have  him,  by  the  bare  effect  of  his  possession,  to  be  con- 
sidered as  such."  Common  sense  would  tell  us,  that  it  is  only 
the  real  delivery  of  the  thing  which  can  notify  third  persons  of 
the  sale.  The  sale  to  Lafon  being  imperfect,  gave  the  purchaser 
no  jus  in  rem,  but  only  an  action  ex  empto  against  his  vendor 
for  damages,  unless  the  latter  preferred  to  deliver  the  thing  on  re- 
ceiving the  price. 

At  the  time  of  the  sale  of  Lafon,  the  law  46,  tit.  28  of  the  third 
Partida,  was  in  force  in  this  State.  That  law  is  in  these  words : 
"Apoderan  vnos  omes  a  otros  en  sus  cosas,  vendiendogelas  o 
dandogelas  en  dote,  o  en  otra  manera,  o  cambiandolas,'  o  por  al- 
guna  otra  derecha  razon.  E  porende  dezimos,  que  por  tal  apo- 
deramiento  como  este,  que  faga  vn  ome  a  otro  de  su  cosa,  o  que  lo 
faga  otro  alguno  por  su  mandado,  que  passa  el  senorio  de  la  cosa, 
a  quel  a  quien  apoderasse  della.  Empero,si  el  que  ouiesse  vendido 
su  cosa  a  otri,  le  apoderasse  della ;  si  el  comprador  non  ouiesse 
pagado  el  precio,  o  dado  fiador,  o  penos,  o  tomado  plazo  cierto 
para  pagar ;  por  tal  apoderamiento  como  este  non  passaiia  el 
senorio  de  la  cosa,  fasta  que  el  precio  se  pagasse.  Mas  si  fiador, 
o  peiios  ouiesse  dado,  o  tomado  plazo  para  pagar,  o  si  el  vende- 
dor  se  fiasse  en  el  comprador  del  precio  ;  estonce  passaria  el  se- 
norio de  la  cosa  a  el  por  el  apoderamiento,  maguer  el  precio  non 
ouiesse  pagado.    Empero  tenudo  seria  de  lo  pagar. 

Thus,  in  general,  the  dominion,  {el  senorio,)  passes  by  de- 
livery, but  in  matters  of  sale,  the  simple  delivery  does  not  trans- 
fer the  dominion,  {el  senorio.)  The  purchaser  does  not  become 
master  of  the  thing  until  the  price  is  paid,  unless  he  have  given 
security  therefor,  or  unless  a  fixed  certain  term  or  delay,  {plazo 
cierto,)  has  been  granted  to  him  to  make  such  payment.    Thus, 
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though  Lafon  had  even  obtained  possession,  (el  apoderatniento,) 
of  the  thing,  he  would  not  have  become  the  owner  or  master  oi 
it ;  and  could  only  have  become  so  by  paying  the  price,  or  giving 
security,  or  by  proving  that  a  fixed  term  or  delay  had  been  grant- 
ed to  him  to  make  payment. 

The  doctrine  of  the  Partida  is  in  perfect  accordance  with  the 
principles  laid  down  by  Domat.  Vente,  book  1,  sec.  1,  arts.  1, 
2 ;  sec.  2,  arts.  1,  10  and  note  theretp.  The  law  46,  tit.  28,  of 
the  3d  Partida  is  not  inconsistent  with  the  6th  law,  tit.  5  of  the 
5th  Partida,  any  more  than  the  2d  art.  of  the  1st  sect,  of  the  Jst 
book  of  the  contract  of  sale  of  Domat,  is  with  the  10th  article  of 
the  same  section  and  book. 

Art.  38,  p.  266,  of  the  Code  of  1808,  which  declares,  that  "  the 
obligation  to  deliver  the  thing  is  perfect,  through  the  mere  con- 
sent of  the  contracting  parties ;"  and  that,  '*  it  renders  the  credi- 
tor the  owner,  and  makes  the  thing  be  at  his  risk,  from  the  time 
when  it  was  to  be  delivered,  although  the  delivery  may  not  have 
taken  place,  unless  the  debtor  delay  to  deliver  it,  in  which  case 
the  thing  remains  at  the  risk  of  the  latter,"  applies  only  to  movea- 
bles.    But  supposing  this  article  applicable  to  sales  of  immove- 
ables, it  could  have  no  effect  on  the  present  case.    This  rule, 
which  places  the  thing  at  the  risk  of  the  purchaser,  is  not  founded 
on  the  idea  that  the  sale  is  perfect  by  the  consent  of  the  parties. 
The  reason  of  the  rule  is  clearly  explained  by  Domat,  in  a  note  to 
art.  2,  sec.  7,  tit.  2,  of  his  Treatise  on  Sale.     He  says :  *'  Quoique 
Vacheteur  ne  soit  rendu  proprement  le  maitre  qu^apres  la  d€- 
livra?ice,  il  ne  laisse  pas  de  souffrir  ces  pertes  qui  arrivent  en- 
tre  la  vente  et  la  delivrance,  car,  le  contrat  etant  accompli^  il  a 
cet  effet  que  Vacheteur  peut  contraindre  le  vendeur  a  la  deliv- 
rance, et  que  le  vendeur  ne  possede  la  chose  vendue  qu'avec  la 
n€cessite  de  la  remettre  a  Vacheteur,    It  is  then  because  the  pur- 
chaser has  neglected  to  obtain  delivery  after  the  contract  has  been 
perfected,  that  the  loss  is  at  his  risk.    Such  was  the  Roman  law  ; 
and  the  same  principle  was  incorporated  into  that  of  Spain,  (5 
Partida,  tit.  6,  laws  23,  27,)  and  was  the  law  under  which  the 
sale  to  Lafon  was  made. 

When  the  contract  is  perfect  by  the  signature  of  the  act,  the  ven- 
dor is  under  an  obligation  to  deliver  the  thing,  on  the  demand  of 
the  purchaser,  accompanied  by  an  offer  of  the  price,  and  if,  after 
such  a  demand,  he  delays  to  do  so,  the  thing  is  at  his  risk ;  if,  on 
the  other  hand,  the  debtor  is  ready  to  deliver  the  thing  sold,  and 
the  purchaser  delays  to  receive  it,  the  thing  is  at  the  risk  of  the 
latter.  Nothing  can  be  more  just  than  this  principle  ;  nor  is  it  at 
all  inconsistent  with  the  doctrine,  that  payment  and  delivery  alone 
render  the  purchaser  the  absolute  master  of  the  thing.  The 
thing  is  not  at  the  risk  of  the  purchaser,  after  the  agreement,  but 
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before  the  delivery  and  payment  of  the  price,  because  he  is  its  ab- 
solute owner ;  but  because  he  has  neglected  to  do  what  he  was 
bound  to  have  done.  It  is,  in  this  sense,  that  the  maxira,  res 
perit  do'nino^  is  to  be  understood.  ^'*  Is  qui  actionem  habet, 
ipsam  rem  habere  videtur^ 

'  It  has  been  contended,  that  the  reg^istry  of  the  sale  supplies  the 
want  of  delivery.  The  acts  of  1810  and  1813,  providing  for  the 
registry  of  sales,  &c.,  were  passed  to  protect  third  persons 
against  the  effect  of  art.  75,  p.  470,  of  the  Code  of  1808,  which 
ffrants  a  privilege  to  the  vendor,  on  the  estate  or  slave  sold  by 
him,  for  the  payment  of  the  price,  whetjper  a  mortgage  has  been  re- 
ceived or  not.  There  is  nothing  in  the  registry  laws  which  show, 
that  the  registry  of  the  sale  was  designed  to  supply  the  place 
of  the  actual  delivery  of  the  thing  sold.  They  provide,  on  the 
contrary,  that  though  there  has  been  an  actual  delivery,  the  sale 
must  still  be  registered,  to  have  effect  against  third  persons.  The 
same  remarks  apply  to  the  registry  act  of  1827,  which  was  be- 
sides, long  posterior  to  the  sale  to  Lafon. 

Art.  3,  p.  344,  of  the  Code  of  1808,  (Code  of  1825,  art.  2417,) 
prescribing  the  registry  of  acts  of  sale  sous  seing  prive  of  im- 
moveables in  the  office  of  a  notary,  was  designed  only  to  give 
such  acts  a  certain  date.  No  one  ever  dreamt  that  such  registry 
was  intended  to  supply  the  want  of  an  actual  delivery  of  the 
thing  sold. 

Simon,  J.  The  origin  of  the  title  of  Thomas  Bertrand  to  the 
lot  of  ground  in  question,  is  fully  described  in  the  report  of  the 
case  of  De  Armas  and  Cucullu  v.  The  Mayor,  Aldermen  and 
Inhabitants  of  New  Orleans,  5  La.  132.  He  died  in  1803,  lea- 
ving a  widow  and  seven  children.  Some  of  those  children  died. 
His  widow  was  married,  in  1804,  to  Domingo  Gonzalez.'  She 
was  separated  in  property  from  him  in  1817,  and  after  divers  at- 
tempts to  obtain  a  confirmation  of  their  title  to  the  lot  from  the 
government  of  the  United  States,  the. widow  and  two  of  her  chil- 
dren, named  Manuel  and  Joseph  Bertrand,  sold  said  lot  to  Bar- 
thelemy  Lafon,  by  a  notarial  act.  This  act  was  executed  on  the 
29th  of  October,  1819,  and  purports  to  be  made  by  Catharine 
Gonzalez,  stating  herself  to  be  the  wife  by  a  second  marriage, 
and  separated  in  property,  of  Domingo  Gonzalez,  and  authorized, 
on  account  of  his  absence,  to  pass  all  acts,  by  a  judgment  of  the 
Parish  Court  of  New  Orleans,  stipulating  as  widow  in  communi- 
ty of  Thomas  Bertrand,  her  first  husband  ;  and  by  Manuel  and 
Joseph  Bertrand,  as  heirs,  each  for  one-half  of  their  father's  estate. 
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They  sell  all  the  rights  and  pretensions  whatever,  which  they 
have  or  may  have  to  a  lot  of  ground  therein  described,  the 
purchaser  declaring  himself  well  acquainted  with  it,  and  the 
titles  whereof  are  presently  delivered  to  the  purchaser,  for  his 
use  and  benefit,  ^^pour  lui  servir  et  valoir  ce  que  de  droit :  \°w 
Moyennant  la  somme  de  detix  mille  piastres  qve  Vacqu^eur 
s'oblige  de  payer  aux  vendeurs  aussitot  qu^il  sera  en  paisible 
possession  et  jouissance  du  dit  tntplacetnenty  et  non  pas  avant. 
2o.  Et  en  outre  a  la  charge  par  i^acqu€reur  qui  5'y  oblige  d^em- 
ployer  tous  les  moyens  Snvenahles  pour  entrer  en  possession 
et  jouissance  du  dit  emplacement,  dHntenter  et  supporter  tous 
proces  a  cet  €gard,  le  tout  a  sesfrais?^  The  heirs  of  Rosalie 
Bertrand,  in  representation  of  their  mother,  as  one  of  the  heirs  of 
Thomas,  did  not  join  their  co-heirs  in  the  act,  and  their  portion 
never  was  sold  to  Lafon.  The  record  further  shows,  thai  the 
Bertrands  had  ceased  to  occupy  the  lot  from  1812 ;  that  about 
the  year  1817,  the  Corporation  bought  certain  lots  of  two  indi- 
viduals ;  that  in  1822  there  was  no  trace  of  any  house  or  improve- 
ment on  said  lot ;  and  that,  at  that  time,  the  Corporation  widen- 
ed the  lev6e,  and  extended  a  portion  of  it,  and  of  the  public  road, 
over  a  part  of  the  lot  in  dispute. 

Lafon,  immediately  after  the  sale,  took  certain  steps  to  obtain 
a  patent  from  the  government.  He  carried  on  a  correspondence 
with  his  friends  at  Washington,  particularly  with  one  Poumairaf, 
who  was  charged  by  him  to  attend  to  the  business,  but  died  on 
the  29ih  of  September,  1820,  leaving  an  olographic  will  by  which 
he. appointed  Poumairat  and  Gravier  his  testamentary  executors, 
and  named  his  brother  Pierre  Lafon,  as  bis  universal  legatee. 
After  Lafon's  death,  Poumairat  continued  to  exert  himself  in  ob- 
taining the  patent,  which  a  few  months  afterwards,  (17th  of  Feb- 
luary,  1821,)  was  signed  by  the  President,  and  Poumairat  came 
to  New  Orleans.  It  appears  from  the  testimony  of  one  of  the  de- 
fendants, (E.  Mazureau,)  taken  in  the  Court  of  Probates,  in  1822 
and  1823,  that  the  patent  and  other  title  papers  were  put  into  his, 
Mazureau's  hands,  by  Poumairat,  with  a  request  to  institute  a  suit 
against  the  city  corporation  in  order  to  put  the  estate  in  posses- 
sion of  the  property ;  but  it  does  not  appear  that  any  such  suit 
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was  instituted,  owing  to  certain  reasons  disclosed  by  the  evi- 
dence, which  we  shall  have  occasion  to  notice  hereafter. 

The  sale  to  the  defendants  Cucullu  and  De  Armas,  under  whom 
their  co-defendant,  Mazureau,  holds,  was  passed  by  authentic  act, 
on  the  6th  of  May,  1830.  It  was  executed  by  Manuel  Bertrand 
and  Joseph  Bertrand,  and  by  the  heirs  of  Taquino,  (R,osalie  Ber- 
trand's  heirs,)  as  the  only  and  legitimate  heirs  of  the  late  Catha- 
rine Gonzalez,  widow  of  Tliomas  Bertrand,  deceased.  It  de- 
scribes the  lot  sold,  and  refers  to  the  patent  issued  and  signed  by  the 
President  of  the  United  States,  in  the  name  and  in  favor  of 
the  said  Catharine  Gonzalez ;  recites  that  said  lot  was  inherited 
.by  the  vendors  from  their  father  and  mother ;  and  states,  that  it 
was  made  for  and  in  consideration  of  the  sum  of  $12,000  cash. 
On  the  same  day,  however,  (the  date  of  6th  of  April  1830,  on  the 
document  is  evidently  a  mistake,)  a  counter-letter  was  executed 
under  private  signature  by  the  parties,  stipulating  the  same  price, 
which  the  vendees  promised  to  pay  to  the  vendors,  **  aussitotqne 
nous  serons  en  possession  et  en  jouissance  paisible  de  la  pro- 
priete  du  dit  lot  de  terre  en  son  entier,  et  que  nous  rCaurons 
aucune  raison  de  craindre  cfy  etre  troublis,  et  que  le  dit  acte  de 
ventCf  (by  notarial  act,  above  referred  to,)  aura  6te  ratifi€  par 
ladite  Adelaide  Taquino  a  sa  majorit^,^  It  further  stipulates  : 
"  11  est  bien  entendu  que  si  nous  ne  pouvons  obtenir  une  jouis- 
sance et  une  possession  paisible  de  la  dite  proprietSj  que  nous 
ne  pourrons  jamais  etre  tenus  de  payer  aux  dits  h€ritiers  de 
Thomas  Bertrand^  ou  a  qui  que  ce  soit,  aucune  somme  d?ar- 
gent,  ou  partie  de  sommCj  sous  quelque  pretexte  que  ce  soit.^ 
The  sale  was  subsequently  ratified.  On  the  14th  of  September, 
1831,  Mazureau,  as  counsel  for  his  co-defendants,  instituted  a  suit 
against  the.  city  corporation ;  said  suit  was  decided  in  favor  of 
the  plaintiffs  by  a  judgment  of  this  court,  rendered  in  February, 
1833,  and  they  were  put  in  possession  of  thS  lot.  They  erected 
three  brick  buildings  upon  it,  at  an  expense  of  25,000,  and  on  the 
21st  of  December,  1833,  they  conveyed  to  Marzureau  one-third 
of  the  lot  and  buildings,  for  the  sum  of  $12,200.  It  further  ap- 
pears, that  two  of  the  branches  of  heirs  of  Thomas  Bertrand'  re- 
ceived their  portions  of  the  price,  to  wit :  $4000  each ;  but  that 
the  $4000  coming  to  Manuel  Bertrand's  heirs  are  still  unpaid. 
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owing  to  the  pendency  of  this  suit,  which  was  instituted  on  the 
2d  of  March,  1835. 

Thus,  it  is  shown,  and  this  is  even  admitted  by  the  plaintitfs' 
counsel,  that  his  clients  can  only  pretend  by  virtue  of  their  sale, 
to  claim  two-thirds  of  the  property,  the  other  undivided  third  be- 
longing at  the  time  of  the  sale  to  Lafon,  to  the  minor  heirs  of 
Rosalie  Bertrand,  deceased ;  that  Joseph  Bertrand,  vendor  of  one 
of  the  other  two- thirds,  being  born  on  the  2d  of  February,  1799, 
was  yet  a  minor  at  the  time  of  tl]e  sale,  and  has  never  ratified  it ; 
that  Lafon,  or  his  representatives,  who  had  obtained  the  patent, 
were  never  put  in  possession  of  the  lot,  and  never  brought  any 
suit  for  that  purpose  ;  that  his  said  representatives  never  paid  the 
price  of  the  property,  as  said  payment  of  price  was  only  the  re- 
sult of  their  successful  exertions ;  that  the  same  lot  was  sold 
again  subsequently  by  the  heirs  of  Bertrand  to  two  of  the  de- 
fendants, who  transferred  one-third  thereof  to  their  co-defendant 
after  having  been  put  in  possession  of  the  property ;  that  agree- 
ably to  the  conditions  of  the  counter-letter,  they  brought  a  suit  to 
obtain  said  possession  against  the  city  corporation,  which  suit 
was  brought  to  a  successful  termination  ;  and  that  the  original 
purchasers,  CucuUu  and  De  Armas,  have  paid  two-thirds  of  the 
price,  the  other  third  remaining  unpaid  and  in  suspense  on  ac- 
count of  the  present  suit. 

With  regard  to  the  other  facts  of  the  case,  disclosed  by  the 
answers  of  the  defendants  to  the  interrogatories  propounded  to 
them  by  the  plaintiffs,  and  by  the  evidence  adduced  on  both 
sides,  it  will  only  be  necessary  to  notice  them  hereafter,  as  they 
may  then  become  important  for  the  decision  of  the  questions  that 
may  fall  under  our  investigation. 

Under  the  state  of  facts  nbove  noticed,  and  taking  the  respec- 
tive sales  of  the  parties  as  the  main  subject  of  tlieir  controversy, 
the  first  question  which  presents  itself  to  our  solutfon,  is  one  of 
title,  to  wit :  Which  of  the  sales  from  the  same  vendors  ought  to 
prevail,  and,  consequently,  who  has  the  best  title  to  the  property 
in  dispute  ? 

This  question  is  one  of  great  importance  ;  it  is  not  free  from, 
nay,  it  is  even  full  of  the  greatest  difficulties,  and  the  conclusion 
which  we  l.ave  adopted  is  the  result  not  only  of  the  most  strict 
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and  minute  examination  and  attention  which  we  have  been  able  to 
bestow  upon  the  subject,  but  also  of  our  long  and  mature  delibe- 
ration. The  case  has  been  ably  and  elaborately  argued  on  both 
sides,  and  the  assistance  we  have  derived  from  the  very  able 
written  arguments  of  the  learned  counsel,  has  contributed  in  no 
small  degree  to  bring  usf  to  suoh  conclusion. 

The  plaintiffs  say,  that  they  claim  the  lot,  because  they  have  a 
notarial  sale  whereby  it  became  their  property ;  and  that  they 
attack  the  sale  to  the  defendants,  because  it  was  the  property  of 
another  and  therefore  null.  The  defendants  assert,  that  the  pro- 
perty never  was  delivered  to  the  plaintiffs ;  and  they  contend,  that 
such  a  sale  without  delivery  and  without  the  payment  of  the 
price,  is  not  perfect,  does  not  transfer  the  thing  sold ;  and  that,  if 
the  vendee  sells  the  property  a  second  time,  the  second  sale,  with 
delivery,  must  prevail  over  the  first  where  no  delivery  has  taken 
place.  They  further  pretend,  that  the  only  remedy  of  the  vendee 
without  delivery,  is  thfe  action  ex  empto,  which  is  an  action  of  da- 
mages against  the  vendor. 

The  respective  positions  of  the  parties  mainly  depend,  upon  a 
proper  and  correct  interpretation  of  the  laws  which  governed  the 
State  at  the  time  of  the  first  sale,.  At  that  time,  besides  our 
Civil  Code  of  1S08,  the  laws  of  Spain  were  yet  in  force  in  Loui- 
siana so  far  as  their  provisions  had  not  been  repealed  by,  or  were 
not  contrary  to  those  of  our  Code,  and  were  also  used  and  refer- 
red to  in  most  cases  as  the  basis  of  construction  or  interpretation 
of  the  nev(  laws. 

Art.  4,  p.  366,  of  the  old  Code,  relied  on  by  the  plaintiffs'  coun- 
sel as  conclusive  as  to  his  clients'  rights,  says  :  "  The  sale  is  con- 
sidered to  be  perfect  between  the  parties,  and  the  property  is  of 
right  acquired  to  the  purchaser  with  regard  to  the  seller,  as  soon 
as  there  exists  an  agreement  for  the  object  and  for  the  price 
thereof,  although  said  object  has  not  yet  been  delivered,  nor  the 
payment  made."  This  article  however  is  preceded  by  art.  1,  p. 
344,  which  gives  the  definition  of  the  contract  of  sale  to  be :  "an 
agreement  by  which  one  gives  a  thing  for  a  price  in  current  mo- 
ney, and  the  other  gives  the  price  in  order  to  hive  the  thiug  it- 
self ;"  and  is  followed  by  art.  24,  p.  349,  which  says,  that  "  the 
seller  is  bound  to  two  principal  obligations,  that,  of  delivery^  and 
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warranting  the  thing  which  he  sells  ;"  by  art.  36.  p.  350,  which 
provides,  that  "  the  seller  is  not  bound  to  make  a  delivery  of  the 
thing,  if  the  buyer  does  not  pay  the  price^  and  the  seller  has  not 
granted  him  any  term  for  the  paynient ;"  by  art.  82,  p.  360, 
which  says,  that  *'  the  principal  obligation  of  the  buyer  is  to  pay 
the  price  on  the  day  and  at  the  place  mentioned  in  the  sale ;"  and 
by  art.  86,  p.  360,  which  states,  that  "  if  the  buyer  does  not  pay 
the  price,  the  seller  may  sue  for  the  dissolution  of  the  sale."' 
Thus  it  would  seem  from  these  texts,  that  although  the  property, 
and  we  should  say,  the  right  of  property,  is  acquired  to  the' pur- 
chaser with  regard  to  the  seller  onlt/,  as  soon  as  there  exists  an 
agreement  between  them  as  to  the  thing  and  the  price,  the  thing 
itself  is  irrevocably  acquired  by  the  purchaser  only  after  he  has 
paid  the  price ;  and  that  if  such  thing  has  not  been  delivered  at 
the  time  of  the  sale,  such  delivery  cannot  be  claimed  by  the  pur- 
chaser, unless  he  has  paid  the  price,  or  unless  time  has  been 
granted  to  him  to  make  the  payment.    There  is  clearly  a  vast 
difference  between  the  right  of  property  acquired  by  the  purcha- 
ser with  regard  to  the  seller,  and  the  right  to  the  thing  itself, 
which  he  cannot  be  said  to  have  acquired,  before  he  has  paid  the 
price ;  this  latter  right  is  called  absolute  ownership  ;  which,  ac- 
cording to  art.  1,  p.  102,  of  the  old  Code,  "gives  a  right  to  enjoy 
and  to  dispose  of  one's  property  in  the  most  unlimited  manner.'' 
See  also  arts.  480,  482,  483,  484,  of  the  present  Code.    It  is  not 
the  thing  which  is  acquired  of  rights  but  only  a  right  to  have 
the  thing,  to  demand  it  from  the  vendor.    The  sale  is  perfect  in 
this  sense,  that  the  purchaser,  on  his  complying  with  the  condi- 
tions of  the  contract,  may  demand  the  object  sold,  and  that  the 
vendor  cannot  refuse  to  deliver  it ;  but  the  thing  is  not  yet  his  ; 
his  right  to  it  is  imperfect,  is  incomplete,  until  he  has  put  himself 
in  a  condition  to  say,  "it  is  mine^^^  and  to  enjoy  and  dispose  of  it 
in  the  most  unlimited  mannei\    This  shows,  that  taking  all  the 
dispositions  of  the  law  together,  as  long  aci  there  is  not  a  delivery 
of  the  thing,  or  a  payment  of  the  price,  the  sale,  although  perfect 
between  the  parties  as  to  the  right  of  property,  that  is  to  say,  as 
to  the  right  to  demand  the  thing  on  the  part  of  the  seller,  such 
right  at  least  with  regard  to  third  persons,  is  yet  inchoate ;  and 
does  not  become  complete,  until  possession  of  the  thing  itself 
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has  been  delivered  and  the  purchaser  has  performed  his  prin- 
cipal obligation  which  is  that  of  paying  the  price.  Art.  26, 
p.. 350,  defines  delivery  to  be  "the  transferring  of  the  thing 
sold,  (not  the .  transferring  of  the  right  to  the  property,)  "  into 
the  power  and  possession  of  the  buyer."  This  again  makes  the 
distinction  between  the  right  to  the.  thing  itself,  and  the  right 
to  demand  the  thing ;  this  right  to  demand  may  exist  without 
the  thing  being  in  the  power  and  possession  of  the  purchaser,  and 
under  art.  36  following,  it  cannot  be  exercised,  unless  the  price 
has  been  paid  or  lime  has  been  given.  This  is  the  purport  of 
the  law  46,  Partida  3,  tit.  28,  which  says :  *^  Empero,  si  el  que 
ouiesse  vendido  su  cosa  a  otri,  le  apodarasse  deila  ;  si  el  com- 
prador non  ouiesse  pagado  el  precio,  o  dado  fiador,  o  penos,  o  to- 
rnado plazo  para  pager ;  por  tal  apoderamiento  como  este  non 
passaria  el  senorio  de  la  cosa,  fasta  que  el  precio  se  pagasse.  Mas 
si  fiador,  o  peilos  ouiesse  dado,  o  tornado  plazo  para  pagar,  o  si  el 
vendedor  se  fiasse  en  el  comprador  del  precio ;  estonce  passaria 
el  sefiorio  de  la  cosa  a  el  por  el  apoderamiento,  maguer  el  precio 
non  ouiesse  pagado.  Empero  tenudo  seria  de  lo  pagar."  This 
law  clearly  demonstrates,  that  the  property  in  the  thing  sold  will 
not  pass  to  the  purchaser  until  he  has  paid  the  price,  and  that  he 
will  not  be  allowed  to  demand  it  unless  he  has  given  security 
for  the  payment  of  the  price,  or  has  obtained  a  term  for  such 
payment,  which  term  should  be  definitive,  and  not  left  to  his  dis- 
cretion ;  and  thus  the  sale  cannot  be  said  to  be  complete,  as  long 
as  the  price  has  not  been  paid.  See  also  L.  6,  fF.  De  praescriptis 
verbis ;  and  L.  19,  ff.  De  contrahenda  emptione.  Domat,  book 
J,  tit.  2,  sec.  3,  No.  1.  "  L'acheteur  rCest  rendu  le  maitre  de  la 
chose  vendue  que  par  ce  pat/ement,  ou  autre  surete  qui  en.  tienne 
lieu.''  Pothier,  Vente,  Nos.  319, 320,  321.  Gomez,  Variae  Reso- 
lutiones,  tom.  2,  ch.  11,  §  17. 

Here,  it  is  true,  Lafon  or  his  representatives,  having  only  ac- 
quired by  virtue  of  their  sale  a  right  to  the  property,  and  to  de- 
mand the  thing  sold  from  their  vendors,  might  have  claimed  the 
delivery  thereof  from  their  said  vendors,  after  the  expiration  of 
the  delay,  or  on  the  happening  of  the  event  stipulated  in  the  sale 
as  the  second  condition,  on  paying  the  price  stipulated  in  the 
contract,  if  the  thing  sold  had  remained,  and  was  in  the  posses- 
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sion  of  their  said  vendors  ;  and  it  cannot  be  doubted,  that  in  ordi- 
nary cases,  the  sellers  would  have  been  bound  to  make  such  de- 
livery, on  the  payment  of  such  price.  But  it  is  also  true,  that  the 
event  upon  the  happening  of  which  Lafon  was  to  pay  the  price, 
never  took  place  ;  that  no  time  is  specified  in  the  act  within  which 
Lafon  is  to  perform  the  condition ;  that  by  the  contract,  he  was  to 
take  certain  measures  to  obtain  the  possession  and  enjoyment  of 
the  property,  not  as  against  his  vendors,  in  whose  possession  the 
thing  was  not  at  the  time  of  the  sale,  but  as  against  others,  against 
whom  suits  were  to  be  instituted  for  that  purpose ;  that  no  suit 
was  ever  brought  by  him  or  his  heirs,  nor  any  proceeding  had  to 
obtain  such  possession  ;  that  the  payment  of  the  price,  and  the 
right  of  the  vendors  to  claim  it,  depended  upon  the  result  of  his 
exertions  ;  that  neither  he,  nor  his  representatives,  ever  had  the 
possession  of  the  lot ;  that  several  years  had  elapsed  between  the 
issuing  of  the  patent  and  the  second  sale,  without  any  step  being 
taken  by  the  plaintiffs  to  obtain  the  possession  and  enjoyment  of 
the  property ;  and,  suppose  the  defendants'  vendors  had  them- 
selves instituted  the  suit  necessary  to  attain  the  object  of  the  sale, 
and  had  succeeded  to  recover  the  lot  and  taken  possession  of  it, 
what  would  have  been  the  consequence?  Could  the  plaintiffs 
have  called  upon  their  vendors  for  the  delivery  of  the  thing,  on 
offering  the  price  ?  or  t^rould  they  not  be  barred  by  their  having 
failed  to  comply  with  the  condition  ?  Certain  it  is,  that  at  the 
time  of  the  second  sale,  their  right  to  the  thing  sold  was  yet  in- 
choate ;  that  they  had  never  become  the  absolute  owners  or  mas- 
ters of  the  said  thing,  and  that  although  they  had  a  necessary 
delay,  for  complying  with  the  second  condition  of  the  contract, 
their  silence  during  at  least  seven  years,  was  perhaps  a  presump- 
tion that  they  had  abandoned  the  speculation,  and  this  may  have 
indaced  their  vendors  to  sell  it  to  others.  Be  this  as  it  may,  the 
laws  in  force  at  the  time  of  Lafon's  purchase,  bad  provided  for  a 
case  like  the  present, and  we  think  they  ought  to  govern  it:  The 
law  50,  Partida  6,  tit.  6,  says  ;  '<  Una  cosa  vendiendo  vn  ome  dos 
vezes  a  dos  omes  en  tiempos  departidos  &c.  Otrosi  dezimos,  que 
si  el  postrimero  comprador  passasse  a  la  tenencia,  e  a  la  posses- 
sion, e  pagasse  el  precio,  que  el  la  deve  aver,  e  uon  el  primero. 
£  es  otrosi  el  vendedor  tenudo  de  tornar  el  precio  si  lo  avia  re- 
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cebido,  con  los  danos,  e  los  menoscabos,  que  vinieron  por  esla  ra- 
zon  al  primer  comprador."  And  Gregorio  Lopez,  iq  his  commen- 
tary on  this  law,  says :  ^*  Quia  in  traditione  consistit  tota  virtus 
alietiatianisjquia  exea^et  non  ex  vendiiione,transferiur  domini- 
um.^ It  seems  from  the  terms  of  this  law,  that  the  second  sale  must 
prevail,  if  it  has  been  followed  by  the  delivery  of  the  thing,  and 
the  payment  of  the  price ;  and  that  the  only  remedy  of  the  pur- 
chaser is,  to  claim  the  reimbursement  of  the  price  he  may  have 
paid,  with  damages.  Gomez,  Variae  Resolutiones,  loco  citato^ 
puts  the  question  :  "  Item  qvceroj  si  aliqua  res  vendatur  duobus^ 
vel  pluribus  diversis  temporibuSj  quis  eorum  prceferatur  7 
Dico  quod  ille  prafertur^  cui  prius  res  fuerit  tradita"  It  is' 
true  he  says  also  :  *'  Secundo  principaliter  limitaj  et  intelligey 
nt  procedatj  quando  secunda  venditio  alteri  facta,  fuit  celebra- 
ia  bona  fide  ^c,  secus  ^c,  primus  emptor  poterit  rem  et  tra- 
ditUmem  revocare  actione  in  factum  revoccUoria"  And  this  is 
in  concordance  with  the  commentary  of  Gregorio  Lopez  on  the 
law  I  of  the  6th  Partida,  tit.  6 ;  and  with  Polhier,  Vente,  Nos. 
319  and  320 ;  but  this  part  of  the  case  belongs  to  another  branch 
of  the  question,  which  we  shall  hereafter  examine.  Pothier, 
however,  in  his  Contrat  de  Vente,  No.  320,  says  :  "  De-la  il  suit 
que  si  le  proprietaire  (Tune  chose,  aprhs  Vavoir  vendue  a  un 
premier  acheteur,  sans  la  lui  livrer,  avail  la  mauvaise  foi  de 
la  vendre  et  livrer  a  un  second,  ce  serait  a  ce  second  acheteur 
que  la  propriete  serait  transferee.  Le  premier  n'aurait  qu^une 
action  personnelle  centre  le  vendeur  pour  ses  domm^ffes,^  &c. 
Denizart,  verbo,  Yente,  vol.  4,  p.  609.  It  is  clear,  therefore,  that 
the  only  relief  the  first  purchaser  would  be  entitled  to,  would  be 
the  action  ex  empto :  "  Qui,"  says  Pothier,  "  est  une  action  sim- 
jdement  personnelle,  qui  ne  pent  avoir  lieu  que  contre  le  ven- 
deur et  ses  ASritiers,^^  (fcc.  See  Pothier,  Vente,  Nos.  61,  62. 
Filladigo,  Instruccion  Politica,  p.  325,  Nos.  62,  63,  64,  65. 

But  it  has  been  urged,  under  art.  20,  p.  348  of  the  Code  of 
180S,  that  "  the  sale  of  a  thing  belonging  to  another  is  nulL^ 
We  have  already  said,  that  although  the  right  to  the  property 
had  been  acquired  by  Lafon,  still  he  had  never  acquired  his  right 
to  the  thing  itself  under  the  contract,  inasmuch  as  he  never  was 
in  a  situation  to  be  able  to  demand  it,  to  wit,  by  complying  with 

Vol.  XII.  79 


626  NEW  ORLEANS, 


Lafon  and  another  ▼.  De  Armas  and  others. 


the  conditions  of  the  sale.  Then,  the  thing  was  not  absolutely 
his  at  the  time  of  the  second  sale ;  and  it  cannot  be  said,  that  the 
lot  was  a  thing  belonging  to  another.  But  the  sale  of  the  thing 
of  another  is  only  null,  when  the  vendor  thereof  has  no  title  or  right 
whatever  to  it.  It  is  null  in  a  certain  sense,  that  is,  so  as  not  to 
operate  a  transfer  of  the  property  against  the  real  owner ;  but 
it  is  not  null  in  a  certain  other  sense,  as  respects  the  parties,  since 
it  may  give  rise  to  damages.  If  it  was  absolutely  null,  it  would 
produce  no  effect — •'  quod  nullum  est,  non  producii  effectum  /" 
and,  on  referring  to  art.  3451,  of  our  new  Civil  Code,  we  see  that 
*'  by  the  words  transfer  the  property,  (used  in  the  preceding  ar- 
ticle,) the  law  maker  understands  not  such  a  title,  as  shaU  have 
really  transferred  the  property,  but  a  title,  which  by  its  nature, 
would  have  been  sufficient  to  transfer  the  property,  provided  it 
had  been  derived  from  the  real  owner J^  Thus,  a  certain  effect 
is  given  to  such  a  sale ;  it  may  be  the  basis  of  a  just  title,  suffi- 
cient to  prescribe  under ;  and  if  it  was  absolutely  null,  it  would 
have  no  such  effect.  By  the  law  19,  Part.  5,  tit.  5,  it  is  provi- 
ded, that  if  a  man  sell  a  thing  belonging  to  another,  the  sale  will 
be  valid.  But  here,  again,  the  lot  could  not  be  considered  as 
being  the  thing  of  another ;  Lafon  and  his  representatives  had 
nothing  but  an  inchoate  title  thereto ;  it  was  not  complete,  and 
never  was  in  a  condition  to  be  completed  ;  the  vendors  had  not 
lost  the  right  of  dissolving  the  contract,  and  of  disposing  again 
of  the  property  as  their  own,  if  the  conditions  were  not  complied 
with  ;  and  it  seems  to  us,  that  under  the  doctrine  above  recog- 
nized, and  the  laws  quoted,  the  plaintiffs  never  acquired  the  right 
of  considering  the  lot  as  theirs.  If  so,  it  could  be  sold  a  second 
time,  as  it  was  not  the  thing  of  another. 

We  think  we  have  fully  demonstrated,  that  the  second  sale 
made  by  the  heirs  of  Bertrand  to  Cucullu  and  De  Armas,  ought  to 
prevail  over  that  to  Lafon,  and  that  the  defendants  are  entitled  to 
keep  the  lot,  unless  from  the  evidence  it  has  been  shown,  that 
the  vendees  were  in  bad  faith,  and  that  the  object  of  the  second 
sale  was  to  defraud  the  plaintiffs.  This  will  be  the  subject  of 
the  next  branch  of  the  case. 

The  sale  made  to  two  of  the  defendants  was  executed  in  May, 
1830,  and  the  patent  to  the  lot  was  signed  by  the  President,  in 
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February,  1821,  after  Lafon's  death.  Poumairat,  who  had  acted 
as  his  agent  in  his  efforts  to  obtain  the  patent,  was  one  of  his  tes- 
tamentary executors,  and  he  came  to  New  Orleans  immediately 
afterwards,  and  left  it  in  the  hands  of  the  defendant  Mazureau^ 
with  a  request  to  institute  a  suit  against  the  corporation,  in  order 
to  pnt  the  estate  in  possession  of  the  lot ;  he  gave  Mazureau  at 
the  same  time  the  survey  of  the  lot,  and  showed  him  a  transcript 
of  the  notarial  sale  to  Lafon,  which,  so  far  as  Mazureau  recoIlectS| 
was  not  certified.  A  short  time  afterwards,  Pierre  Lafon  came  to 
Louisiana ;  he  was  the  universal  legatee  of  his  brother ;  and  mis-^ 
understandings  broke  out  very  soon  between  him  and  the  execu- 
tors. Contestations  arose  which  lasted  a  long  time,  and  in  which, 
in  1822  and  1823,  Mazureau  gave  his  testimony,  in  which  he 
stated  his  communications  with  Poumairat  in  relation  to  the  lot 
and  to  the  titles.  On  the  arrival  of  Pierre  Lafon,  (in  1821,)  Ma- 
zureau was  by  him  engaged  to  continue  the  management  of  the 
business,  and  he  consented  to  act  as  his  counsel  against  the  exe- 
cutors ;  Poumairat  was  then  absent^  but  soon  returned,  and  felt 
disposed  to  settle  the  matter  amicably ;  and  it  was  at  that  time 
that  Poumairat  delivered  to  Mazureau  the  titles  to  the  lot.  Some 
time  afterwards,  Pierre  Lafon  grew  impatient,  reproached  Mazu-^ 
reau  with  neglect,  and  the  latter  getting  tired  of  his  clients,  re-^ 
turned  iheir  papers,  after  which  they  employed  Canonge.  Ma- 
zureau had  nothing  further  to  do  with  Lafon^s  estate ;  he  had 
never  made  any  contract  with  P.  Lafon,  nor  received  a  fee  from 
him.  In  May,  1822,  Grymes  and  Canonge  became  Lafon's  coun- 
sel. The  executors  filed  an  account,  to  which  opposition  was 
made  by  the  heirs ;  the  lot  in  question  was  alluded  to  in  their 
answer.  In  1823,  Mazureau's  testimony  was  again  taken  in  re- 
lation to  the  lot,  and  he  said,  that  the  patent  belonged  to  B.  Lafon, 
as  be  had  purchased  the  right  thereto.  It  appears  also,  that  the 
patent  and  survey  remained  in  Mazureau's  possession,  and  that 
he  found  it  at  a  later  period  when  he  removed  to  a  new  ojfice ; 
he  then  requested  Antoine  Abat  to  inform  the  persons  concerned, 
that  he  had  those  papers  in  his  hands,  and  that  they  were  at  theii 
disposal ;  and  by  persons  concerned,  he  meant  the  heirs  of  Lafon, 
with  whom  he  had  no  relations  since  1823,  and  Bertrand's  heirs^ 
whom  he  did  not  know.    It  is  also  shown  by  the  interrogatories, 
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that  in  1828,  a  copy  of  the  sale  to  Lafon  was  left  at  Mazureau's 
office,  he  thinks,  by  Moreau  Lislet,  and  that  he  and  Moieau  ex- 
fonined  it  very  attentively,  and  concluded  that  it  was  good  for 
nothing.  The  object  of  the  examination  was  to  ascertain  whether 
there  was  any  chance  of  success,  in  case  they  should  bring  a  suit 
to  obtain  the  possession  of  the  property  under  that  act,  in  which 
suit,  Moreau  Lislet  proposed  to  Mazureau  to  join  him.  It  is  not 
shown,  that  Poumairat  had  any  further  communication  with  Ma- 
zureau, since  1823. 

With  regard  to  the  defendant  De  ^rmas  the  record  shows,  that 
he  was  employed  as  counsel  by  the  attorney  in  fact  of  one  of  the 
plaintiffs ;  that  he  acted  as  such  during  the  litigation  with  the 
executors,  from  1823  to  1827,  during  which  the  executors  made 
the  allegations  concerning  the  lot.  De  Armas'  answers  to  the 
interrogatories  prove,  that  he  is  not  positive  as  to  the  time  he  ac- 
quired the  knowledge  of  the  sale  to  Lafon ;  he  thinks  it  was 
about  the  6th  of  May,  1830,  but  that  it  might  have  been  previous- 
ly ;  but  there  is  no  proof  that  he  was  aware  of  the  existence  of 
the  sale,  whilst  he  was  counsel,  other  than  a  mere  presumption 
that  he  might  have  known  it,  in  defending  the  interest  of  his 
client,  in  the  litigations  and  discussions  concerning  the  delivery 
of  the  estate  to  the  heirs  by  the  executors. 

From  this  evidence  we  are  unable  to  see,  that  any  fraudulent 
intention  existed  on  the  part  of  De  Armas,  when  he  and  Cucullu, 
against  the  latter  of  whom  no  such  pretence  can  be  raised,  pur- 
chased the  lots  from  the  Bertrands.  True  it  is^  he  had  been  the 
counsel  of  one  of  the  plaintiffs,  but  not  for  the  purpose  of  recover- 
ing possession  of  the  lot ;  his  employment  was  in  different  mat- 
ters altogether ;  and  we  cannot,  even  if  we  could  presume  it,  as- 
sert it  as  a  fact  established,  that  he  was  sufficiently  acquainted 
with  Lafon's  title  to  the  lot,  to  have  ascertained  that  it  was  de- 
fective,  or  that  it  could  be  defeated  by  getting  a  second  sale  from 
the  same  vendors.  The  fraud,  or  intention  to  defraud,  if  any 
there  was,  is  not  brought  home  to  him ;  it  cannot  be  presumed ; 
and  it  does  not  seem  to  us  extraordinary  that  he  should  have,  in 
1830,  three  years  after  his  services  as  attorney  had  ceased,  made 
a  purchase,  from  which  he  was  to  derive  a  certain  profit,  jointly 
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with  another  person,  against  whom  no  allegation  of  fraud  is  made, 
or  can  be  made. 

As  to  Mazureau,  the  third  defendant,  we  are  not  prepared  to 
conclude  from  the  evidence  adduced,  that  his  employment  by  his 
co-defendants  in  the  suit  against  the  City  Corporation,  and  the 
sale  made  to  him  in  1833,  were  the  consequence  of  any  fraudu- 
lent intention  on  his  part,  to  avail  himself  of  the  defect  that  may 
have  existed  in  Lafon's  title,  as  derived  from  Bertrand's  heirs. 
It  is  true,  be  knew  of  the  existence  of  the  sale  to  Lafon,  but  he 
had  ceased  to  be  the  counsel  of  the  heirs  since  1S23 ;  nay,  he 
states  that  he  had  no  further  relations  with  them,  since  that  time ; 
and  although  it  would  perhaps  have  been  his  duty  to  bring  the 
suit,  when  he  was  employed  by  Poumairat,  who  had  trusted  him 
with  the  title  papers,  yet  circumstances  are  showh  from  which 
his  negligence,  if  it  may  be  called  so,  cannot  be  attributed  to  any 
fraudulent  purpose.  A  knowledge  of  the  sale,  without  fraud,  is 
insufficient.  It  is  not  pretended,  that  any  compensation  for  his 
services  was  ever  agreed  on  between  him  and  Poumairat ;  on 
the  contrary,  it  is  proved  that  the  parties  interested  were  litiga- 
ting between  themselves;  that  he  was  employed  against  the 
executors ;  that  he  returned  the  papers  to  his  clients ;  that  he  re- 
ceived no  fee  from  them ;  and  that  he  had  nothing  to  do  with  the 
estate  since  1 823.  They  employed  other  counsel,  through  whom 
they  were  at  liberty  to  institute  their  suit  against  the  Corpora- 
tion ;  this  they  never  did ;  they  lost  sight  of  their  rights  ;  and  if, 
seven  years  after  Mazureau  had  ceased  to  be  their  counsel,  the  lot 
was  sold  to  other  persons,  who  employed  him  to  prosecute  the 
claim,  we  cannot  say  that  there  is  any  fraud,  or  even  unfairness, 
in  his  accepting  the  defence  of  his  new  clients.  Certain  it  is,  that 
he  was  not  the  counsel  of  the  heirs  of  Lafon,  at  the  time  of  the 
l^e  in  1830 ;  there  is  no  proof  that  he  had  any  hand  in  procuring 
that  sale ;  that  he  made  any  disclosure  of  the  knowledge  he  had  of 
the  titles ;  that  he  had  originally  any  interest  in  the  purchase ;  nor 
that,  in  accepting  to  act  in  the  suit  against  the  city,  he  was  prompt- 
ed by  any  improper  motive  of  taking  advantage  of  the  defective 
title  of  the  heirs  of  Lafon,  to  make  an  undue  speculation.  They  had 
lain  dormant  for  more  than  seven  years :  other  persons  may  have 
thought  that  they  did  not  intend  to  exercise  their  rights;  their 
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act  of  sale  was  an  authentic  and  notarial  one,  subject  to  be  looked 
at  and  read  by  any  one;  they  were  bound  to  proceed  under  their 
contract  within  a  reasonable  time ;  they  could  not  deprive  their 
vendors,  by  their  negligence,  of  the  value  or  price  of  the  proper- 
ty ;  and  if  third  persons  are  to  benefit  from  a  similar  speculation, 
for  which  they  have  given  six  times  as  much  as  the  plaintifis 
were  to  give,  they  cannot  attribute  it  to  any  fraudulent  act  of  their 
opponents.     ^'  Leges  vigilantibus,  non  dormientibus  serviuntP 

We  have  been  referred  to  the  case  of  McMichael  v.  Davidsouj 
7  Robinson,  as  a  case  in  point  on  this  subject,  but  it  does  not 
seem  to  us  to  be  applicable.  There,  Davidson  had  been  acting 
as  the  counsel  of  the  person  whose  rights  he  attempted  to  defeat  y 
he  stood  in  no  other  relation  with  the  plaintiff  than  that  of  attor- 
ney and  client ;  and  we  said,  that  the  attorney,  owing  fidelity  ta 
the  client,  was  bound  to  hold  on  to  any  advantage  he  had  acquir- 
ed for  the  latter,  and  could  not  gratuitously  part  therewith.  This 
case  is  quite  different ;  and,  notwithstanding  our  disposition  to 
hold  attorneys  at  law,  who  derive  their  authority  to  act  as  coun- 
sel from  licences  obtained  from  this  court,  to  the  strictest  prinei^ 
pies  of  honor  and  probity  towards  their  clients,  in  the  practice  of 
their  noble  profession,  and  to  allow  them  no  benefit  from  any  un^ 
due  advantage  which  they  may  get  over  the  persons  who  entrust 
them  with  their  business,  we  have  been  unable  to  discover  in  the 
evidence  any  fact  going  to  show,  that  the  two  defendants  against 
whom  fraud  or  improper  conduct  has  been  alleged,  deserve  to 
lose  the  benefit  of  the  transaction  on  which  their  defence  is  based, 
or  merit  our  unqualified  disapprobation. 

On  the  whole,  we  conclude  that,  independently  of  other  views 
under  which  the  plaintiffs'  claim  could  be  defeated,  it  is  sufficient 
that  their  sale  was  inchoate,  and  that  they  never  acquired  the 
right  of  being  put  in  possession  of  the  lot,  before  it  was  sold  to  the 
defendants ;  and  that  nothing  shows  that  the  second  sale,  whiciii 
we  think,  must  prevail,  was  not  a  fair  and  honest  transaction. 

Judgment  affirmed. 


*  Janin  for  a  re-hearing.  The  coart  have  declared  that  no  title  pased  to  Lafon 
for  want  of  delivery  and  payment  of  the  price.  It  is  admitted,  that  snch  was  the 
Romas,  Spanish,  and  the  old  French  law ;  but  these  laws  were  repealed  by  the 
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Code  of  1808,  which  is  identical  with  the  new  Code.  Art  4,  p.  346  of  the 
old  Code,  art.  2431  of  the  present  Code,  and  art.  1583  of  the  French  Code,  say, 
in  the  same  words,  that  ^  the  sale  is  considered  tor  be  perfect  between  the  parties 
and  the  property  is  of  right  acquired  to  the  purchaser  with  regard  to  the  seller, 
as  soon  as  there  exists  an  agreement  for  the  object  and  the  price  thereof,  although 
that  object  ha$  not  yet  been  delivered,  nor  the  payment  made."  Art  38,  p  266  of 
the  old  Code,  the  same  as  art  1903  of  the  present  Code,  and  art.  1138  of  the 
French  Code,  say:  <*The  obligation  to  deliver  the  thing  is  perfect,  through  tlie 
mere  consent  of  the  contracting  parties.  It  renders  the  creditor  the  owner,  and 
makes  the  thing  to  be  at  his  risk,  from  the  time  when  it  was  to  be  delivered,  a1- 
thongb  the  delivery  may  not  have  taken  place,  unless  the  debtor  delay  to  deliver  it, 
in  which  case  the  thing  remains  at  the  risk  of  the  latter."  All  the  French  com- 
mentators agree,  that  these  articles  were  enacted  for  the  purpose  of  changing  the 
old  law  which  made  the  perfection  of  the  sale  dependent  upon  delivery  and  pay- 
ment Being  contrary  to  the  old  law  they  repealed  it,  and  the  effect  they  produc- 
ed in  France  they  produced  in  Louisiana. 

Even  by  the  Spanish  law,  the  title  and  full  ownership  was  transferred  to  the 
purchaser  before  the  payment  of  the  price,  provided  time  was  given  for  such  pay- 
ment   Parttda  3,  tit.  S8,  law  46. 

*'  This  law,"  the  court  proceed  to  say,  '*  clearly  demonstrates  that  the  property 
in  the  thing  sold  will  not  pass  to  the  purchaser  until  he  has  paid  the  price,  and 
that  he  will  not  be  allowed  to  demand  it,  unless  he  has  given  security  for  the  pay- 
roent  of  the  price,  or  has  obtained  a  term  for  such  payment,  which  term  should  be 
definite  and  not  left  to  his  discretion,  and  that  the  sale  cannot  be  said  to  be  com- 
plete as  long  as  the  price  has  not  been  paid." 

Now,  the  price  or  consideration  stipulated  by  Lafon  was,  that  he  should,  at  his 
own  expense,  take  all  necessary  measures  to  perfect  the  title  and  acquire  pos- 
session, and  that  he  should  pay  (2000  as  soon  as  be  should  be  in  the  peaceable 
possession  and  enjoyment  of  the  property. 

Did  **  the  seUer  not  trust  the  purchaser  for  the  payment  of  the  price  ?**  To  this 
the  court  have  replied,  that  **  the  term  should  be  definite  and  not  left  to  the  dis- 
cretion of  the  purchaser"  This  distinction  is  not  in  the  words  nor  in  the  spirit 
of  the  law.  No  authority  supports  it.  But  a  term  may  be  designated  as  well  by 
the  happening  of  an  event  as  by  naming  a  day.  Id  certum  est  quod  certum  reddi 
potest.  Pothier,  Vente,  No.  323,  says :  **  Lorsque  le  vendeur  a  bien  voulu  fairs 
credit  du  prix  d  Vacheteur,  la  tradition  qui  lui  est  faite  de  la  chose  lui  en  trans- 
fh-t  la  propriiti  avant  qu*il  en  ait  pay i  le  prix."  So  also  says  Justinian,  Inst.  De 
rer.  divisi  ^  41,  **  Si  is  qui  vendideritfidem  emptoris  seeutus  fuerii,  dieendum  est 
statim  rem  emptoris  fieri."  In  the  case  of  Ferrari^ s  Administratrix  v.  Lambeth 
and  others,  11  La.  107,  a  case  also  governed  by  the  old  Code,  Gravier  had  sold  the 
same  property  twice.  The  first  purchaser  sued  the  second  in  possession,  and  pre* 
vailed.  Non-payment  of  the  price  was  also  the  main  defence,  and  it  was  held 
that,  under  the  old  Code  (p.  360,  arts.  87  and  88,)  different  in  this  respect  from 
the  Spanish  law,  a  sale  was  never  null,  ipso  facto,  on  account  of  the  non-payment 
of  the  price,  but  that  the  purchaser  must  be  pot  in  mora  by  a  suit  for  the  price. 

FhuntiA  have  paid  a  part,  the  most  important  part,  of  the  consideration,  by 
obtaining  the  patent.    Do  the  defendants  not  maintain  an  absurdity  when  they 
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contend,  that  plaintifi  have  no  title,  because  they  had  not  paid  the  $^^0,  when 
the  sale  had  been  expressly  made  for  the  purpose  of  enabling  them  to  inatitnte  a 
suit  7  How  could  such  a  petitory  action  have  been  instituted  without  a  title  in  the 
plaintiff!!  7 

Plaintiffs  have  also  proved  such  facts  as  constituted  a  delivery  made  under  the 
old  Code,  if  indeed  a  delivery  had  been  necessary  to  the  perfection  of  their  title. 

Art  29,  p.  320  of  the  old  Code,  which  is  entirely  conformable  to  the  Spanish 
and  Roman  law,  says :  **  Tradition  or  delivery  of  immoveables  is  made  by  the  sel- 
ler, when  he  leaves  to  the  purchaser  the  full  possession  of  the  same,  by  dispoGsess- 
incr  himself  either  by  delivery  of  the  titles,        ,  or  by  putting  the  buyer 

on  the  premise*,  or  by  letting  him  have  a  view  of  the  oamtf  or  by  coneenting  that 
he  become  the  poseeeeor,  Slc" 

Plaintiffs*  delivery  had  all  these  requisites,  and  onp  of  them  would  have  sufficed. 
We  shall  only  add  a  word  concerning  the  delivery  of  the  titles.  The  sale  states 
that  the  titles  were  delivered  to  the  plaintiffs  at  the  time  of  passing  the  sale.  One 
of  them,  the  permission  of  settlement,  granted  by  Grovernor  Miro,  the  root  ef  the 
title,  is  still  in  their  possession,  and  was  produced  in  evidence.  The  other  titles 
were  delivered  by  Lafon*s  executor  to  Mazureau.  This  delivery,  which  in  the  civil 
law  is  called  the  symbolic  delivery,  is  sufficient  for  the  purpose  of  acquiring  both 
possession  and  prescription.  Gregorio  Lopez  says  in  his  second  note  to  the  6th  law 
of  Part.  3,  tit.  30,  that  there  are  cases  in  which  possession  is  acquired  without  cor- 
poreal apprehension^  as  is  seen  in  that  law,  and  in  the  three  following.  And 
the  second  of  these  laws,  ( Part.  3,  tit.  30,  law  8,)  is  thus  translated  by  Moreaa 
and  Charleton :  *'  A  roan  acquires  possession  of  a  thing  by  the  delivery  of  the 
title  to  him."  '<  Where  one  man  gives  another  an  estate,  or  any  other  thing  what- 
ever, and  delivers  to  him  the  title  he  already  has,  or  makes  and  delivers  to  him  a 
new  one,  the  donee  will  acquire  possession  of  the  thing,  though  it  had  not  been 
delivered  to  him  corporally."  This  law  was  commented  on  with  great  care  and 
research  by  the  Supreme  Court,  in  the  case  of  Co/ieZ/y  and  Deverges,  \l  Martin» 
170.  That  was  also  a  case  in  which  the  property  had  been  sold  twice,  and  the 
court  fully  admitted,  that  if  the  original  titles  had  been  delivered,  their  delivery 
would  have  produced  the  same  effect  against  the  second  purchaser  as  the  corporal 
possession  of  the  thing.  The  same  doctrine  is  maintained  by  Pothier,  Vente,  No. 
332,  and  Gomez,  Var.  Res.,  No.  20,  p.  18. 

If  the  Spanish  law  had  not  been  changed  by  the  Code  of  1808,  and  if  plaintiffs 
had  had  neither  tradition  nor  delivery,  still  their  title  would  prevail.  For  the 
civil  law  says  expressly,  that  if  the  second  purchaser  knew  of  the  existence  of 
the  first  sale,  the  first  puehaser  can,  before  delivery  and  payment,  recover  the 
property  from  him. 

Speaking  of  a  double  sale  of  the  same  property,  all  the  old  Civilians  agree  that, 
as  a  general  rule,  the  second  purchaser  must  prevail,  if  the  property  was  delivered 
to  him,  and  not  to  the  first.  But  they  all  acknowledge  the  exception  we  now 
contend  for.  So  Gregorio  Lopez,  in  a  note  to  7aw  1,  Part  5.  tit  5,  says,  that 
if  the  second  purchaser  was  informed  of  the  first  sale,  the  first  purchaser  has 
against  him  the  revocatory  action.  Pothier,  Vente,  No.  320,  says,  that  it  is  only 
from  a  second  purchaser,  ignoiant  of  the  first  sale,  inscitts  prioris  venditionis,  that 
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the  property  cannot  be  recovered  back  ;  and  that  if  he  knew  it,  the  fint  purchaser 
has  against  him  the  revocatory  action. 

And  Gomez,  Var.  Res.  vol.  2,  chap.  1,  §  17,  (p.  17,)  says,  that  the  prior  deli- 
very will  avail  the  second  purchaser  only  if  he  was  in  good  faith ;  and  that,  in 
the  contrary  case,  the  first  purchaser  can  recover  both  the  thing  and  its  delivery, 
in  a  revocatory  action. 

And  we  have  seen  that  the  authorities  agree  in  considering  a  second  pur* 
chase,  made  with  a  knowledge  of  a  prior  sale,  as  made  m  bad  faith. 

Re-hearing  refused* 


ISr  839 
49 56 

Benjamin  Franklin   French   and  another,  Commissioners    isr  6831 

123     Mil 

for  the  Liquidation  of  the  Atchafalaya  Railroad  and  Banking  ■! 

Company,  v*  Joseph  Landis  and  others. 

Commissioners  appointed  under  the  act  of  14  March,  1842,  ch.  98,  to  liqui- 
date a  bank,  may  maintain  an  action  against  the  late  officers  and  directors  for 
damages  for  maladministration  of  its  affairs.  Sects.  12,  24.  Per  Curiam :  Any 
action  against  bank  directors  for  maladministration  may  be  maintained  by  their 
successors  ;  and  any  action  which  the  directors  might  have  maintained,  while  the 
Corporation  was  in  existence,  to  increase  the  fund  out  of  which  the  debts  of  the 
body  corporate  are  to  be  paid,  may  be  instituted  by  the  commissioners  after  its 
dissolution. 

AppEikL  from  the  District  Court  of  the  First  District,  Bu- 
chanaUf  J. 

Hoffman  and  Roselius,  for  the  appellants. 

Peyton,  and  /.   W,  Smith  for  the  defendants. 

BuLLARP,  J.  This  is  an  action  instituted  by  the  commission- 
ers appointed  to  liquidate  the  Atchafalaya  Bank,  against  the  late 
president,  directors  and  cashier  of  that  institution,  to  recover  dam- 
ages for  the  maladministration  of  the  Bank  previous  to  the  de- 
cree of  the  court  vacating  its  charter. 

The  defendants  pleaded  various  exceptions:  1st.  That  the 
plaintiffs  have  no  power  to  bring  this  suit ;  that  there  is  no  law- 
authorizing  their  appointment ;  and  that  they  have  not  been  duly 
appointed  and  qualified  :  2d.  That  as  mandataries  they,  the  re- 
spondents, are  accountable  only  to  the  stockholders,  whom  the 
plaintifis  do  not  represent :  3d.  That  the  petition  is  vague  and 
indefinite.  There  are  several  other  exceptions  similar  in  cha- 
racter to  the  last ;  but  as  the  case  went  off  on  the  two  first 
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which  alone  appear  to  have  been  considered,  and  the  latter 
exceptions  do  not  go  to  the  dismissal  of  the  suit,  but  might  au- 
thorize leave  being  given  to  amend  in  the  discretion  of  the 
court  below,  we  confine  ourselves  to  the  j^question,  whether  the 
court  erred  in  sustaining  the  two  first  exceptions,  and  in  deciding 
that  the  commissioners  have  no  authority  to  maintain  this  action, 
and  that  if  any  such  right  of  action  exist,  it  can  only  be  prosecu- 
ted by  the  stockholders. 

The  commissioners  derive  their  authority  from  the  act  of  the 
Legislature  of  1842,  entitled  "an  act  to  provide  for  the  liquida- 
tion of  Banks."  The  12th  section  provides,  that  "  they  shall  forth- 
with demand  from  the  board  of  directors  of  the  Bank,  or  such  offi- 
cer, or  officers,  as  they  may  delegate  for  that  purpose,  all  the  pro- 
perty and  effects  of  every  description  thereunto  belonging,  and  all 
books,  accounts  and  papers  thereunto  pertaining,  &c."  It  goes  oa 
to  provide  a  mode  of  administration  and  distribution,  and  final- 
ly section  24th  provides,  <<  that  in  all  matters  not  herein  spe- 
cially provided  for,  the  powers,  duties  and  liabilities  of  the  com- 
missioners shall  be  the  same  as  those  conferred  or  imposed  on 
syndics  of  insolvent  estates,  and  the  proceedings  the  same  as 
those  provided  by  the  acts  now  in  force,  relative  to  the  volunta- 
ry surrender  of  property." 

The  analogy  is  striking  between  an  insolvent  who  has  made  a 
cessio  honorumy  and  a  corporation  put  in  liquidation  by  virtueof 
the  act  of  1842.  All  the  property,  rights  and  actions  of  the  insol- 
vent become  vested  in  his  creditors,  to  be  administered  by  the 
syndic.  It  never  has  been  supposed,  that  an  insolvent,  after  his 
surrender,  could  maintain  an  action  against  a  faithless  agent,  or 
mandatary.  Such  an  action,  and  even  a  right  to  maintain  revo- 
catory actions,  passes  to  the  syndic,  and  can  be  maintained  by 
him  alone  for  the  benefit  of  the  creditors.  By  the  decree  of  for- 
feiture, the  corporation  no  longer  has  the  faculty  of  suing  in  its 
corporate  name ;  and  as  it  relates  to  delinquent  debtors,  or  unfaith- 
ful mandataries,  it  cannot  be  conceded,  that  the  right  of  action 
vests  from  tbdt  moment  in  the  corporators  individually.  In  the 
case  of  Percy  et  al.  v.  White  et  al,  decided  in  May,  1844,  we 
held,  that  the  action  against  Bank  directors  for  maladministration, 
might  be  maintained  by  their  successors  in  the  direction.    Mow 
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we  think  that  any  action  which  the  directors  might  have  maintain- 
ed, while  the 'corporation  was  in  existence,  tending  to  increase  the 
fiind  out  of  which  the  debts  of  the  body  corporate  are  to  be  paid, 
may  well  be  instituted  by  the  commissioners  after  its  dissolution. 
The  stockholders  may  still  be  called  on  to  pay  what  may  be  due 
on  their  stock,  as  a  part  of  the  assets,  and  may  be  entitled  to  any 
residue  after  all  the  liabilities  of  the  Bank  shall  have  been  paid. 
See  Miliaudon  v.  CarroUton  Bank,  6  Rob.  488. 

By  the  23d  section  of  the  act,  two  commissioners  are  compe- 
tent to  do  any  act,  except  to  pledge  or  mortgage  property. 

It  is  contended  by  the  appellees'  counsel,  that  the  judgment  is 
correct,  by  reason  of  the  misjoinder  of  parties ;  that  the  defen- 
dants are  sued  in  different  capacities,  charged  with  responsibility 
for  different  acts,  and  on  different  causes  of  action,  and  that  some 
of  the  allegations  are  inconsistent  with  each  other.  To  this  it  may 
be  answered,  that  the  court  belowdid  not  decide  upon  such  a  point, 
and  that  no  injustice  can  be  done,  as  each  party  has  a  right  to 
plead  separately,  and  have  a  separate  trial  and  judgment ;  and 
that  the  court  below  will  allow  such  amendments  as  may  be  ne- 
cessary and  proper. 

The  evidence  in  the  record  satisfies  us,  that  the  commissioners 
who  sue,  have  been  duly  appointed  and  qualified. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  avoided  and  reversed,  and  that  the  case  be  re- 
manded for  further  proceedings,  according  to  law ;  and  that  the 
costs  of  the  appeal  be  paid  by  the  appellees. 


Same  Case. — On  a  Re-hearino. 

Plaintifis,  commiBsioners  for  the  liquidation  of  a  bank,  having  sued  the  cashier  and 
his  sureties  in  his  official  bond,  for  damages  for  misconduct  of  the  cashier,  institu- 
ted, pending  the  first  suit,  a  second  action  against  the  cashier,  president,  and  di- 
rectors for  malfeasance.  The  demand  in  the  first  case  was  limited  to  the  amount 
of  the  official  bond  of  the  cashier.  On  an  exception  by  the  cashier  of  lis  pen- 
dens :  Held,  that  the  action  cannot  be  divided,  and  a  part  of  the  damages  sued 
for  in  one  case,  and  a  part  in  the  other  ;  and  that  the  cause  of  action  being  the 
same,  though  ibe  amounts  demanded  are  aot,  the  exception  ishonld  be  sustained. 
C.  P.  335. 
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G.  Strawbridge,  for  C.  Uarrod,  prayed  for  a  re-bearing. 

BuLLARD,  J.  In  this  case  a  re-hearing  was  granted,  as  relates 
to  C.  Harrod,  the  late  cashier,  upon  the  question  alone  arising 
on  his  exception  lUis  pendentis. 

It  appears  by  the  record,  that  the  plaintiffs  had  already  insti- 
tuted a  suit  against  Harrod  and  bis  sureties  on  bis  official  bond, 
which  was  pending  at  the  time  this  action  was  brought.  The 
allegations  of  the  petition  in  that  case  show,  that  the  cause  of  ac- 
tion  is  the  same  in  both  cases,  to  wit  the  official  miscondoct 
of  the  cashier,  although  the  amount  demanded  is  not  the  same. 
In  the  first  suit  the  amount  is  fifty  thousand  dollars  only,  which 
is  the  limit  of  the  liabiUty  of  the  sureties  who  are  sued  with  him. 
But  it  is  clear,  that  the  action  cannot  be  divided,  and  a  part  sued 
for  in  that  case  and  a  part  in  this.  If  judgment  were  rendered 
against  the  defendant  in  that  case,  for  the  sum  demanded  as 
damages  for  malfeasance  in  office,  we  think  it  clear  it  could  be 
pleaded  in  bar  to  the  present  action  founded  on  the  same  cause. 
Code  of  Pract.  art.  336.  9  La.  386.  Merlin,  Report,  de  Jurisp. 
verbo,  Litis  Pendence, 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court,  so  far  as  it  sustained  the  exception  of  Charles  Har- 
rod, be  affirmed ;  and  that,  in  all  other  respects,  the  judgment 
first  rendered  by  this  court  remain  undisturbed ;  and  that  the 
case  be  remanded  for  further  proceedings  according  to  law. 


James  Mitchell,  Natural  Tutor  of  his  Minor  Children,  v. 
Thomas  Jefferson  Coolet. 

A  natarai  tutor,  though  the  Uw  doee  not  require  him  to  be  coDfirmed  or  appointed 
by  the  jodge,  mast,  like  other  tutors,  take  an  oath  before  he  can  act  as  soch. 
C.  P.  949.  And  where  an  action  has  been  commenced  by  a  natural  tntor  before 
takinfr  such  oath,  it  will  be  dismissed  on  an  exception  to  his  want  of  authority. 

Appeal  from  the  Commercial  Court  of  New  Orleans,  Watts,  J. 

J.  and  G.  Strawbidge^  for  the  appellant. 

Cooley,  pro  se,  contended,  that  the  plaintiff  was  not  authorized 
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to  act  as  tutor,  not  having  been  sworn  as  required  by  law.    Civ. 
Code,  art.  328.    Code  of  Pract  art.  949. 

MoRPHT,  J.  The  appeal  is  from  a  judgment  of  nonsuit  ren- 
dered upon  an  exception  taken  to  the  plaintiff's  right  and  autho- 
rity to  sue  as  the  natural  tutor  of  his  children,  on  the  ground,  that 
he  was  not  qualified  to  act  in  that  capacity,  never  having  taken 
the  oath  required  by  law.  It  is  urged  in  behalf  of  the  appellant, 
that  it  is  not  necessary  for  the  natural  tutor  to  take  any  oath  be- 
fore he  enters  upon  the  discharge  of  his  oiScial  duties,  and  arti- 
cles 265  and  268  of  the  Civil  Code,  are  relied  on  in  support  of  this 
position.  They  provide,  that  the  tutorship  by  nature  takes  place 
of  right,  on  the  dissolution  of  the  marriage  by  the  death  of  one 
of  the  spouses,  but  that  every  other  kind  of  tutorship  must  either 
be  confirmed  or  given  by  the  Judge.  The  French  commentators 
on  the  corresponding  articles  of  the  Napoleon  Code,  to  which  we 
have  been  referred  by  the  counsel,  can  assist  us  but  little,  as  no 
oath  is  required  by  that  Code  from  any  kind  of  tutor ;  whereas 
art.  328  of  our  Code  requires  an  oath  of  office  to  be  taken  by  both 
the  tutor  and  the  under-tutor,  before  they  can  enter  upon  the  ex- 
ercise of  their  duties.  This  requirement,  it  is  true,  is  not  men- 
tioned in  the  section  of  the  Code  relating  to  the  tutorship  by 
nature,  nor  is  it  in  the  sections  relating  to  the  other  kinds  of 
tutorship ;  but  it  is  to  be  found  in  that  which  treats  of  the  ad- 
ministration of  the  tutor  in  general.  Hence  it  should  seem,  that 
all  tutors  are  required  to  take  an  oath,  and  that,  although  the  sur* 
viving  father  becomes  of  right  the  natural  tutor  of  his  children, 
and  need  not,  like  other  tutors,  any  confirmation  or  appointment, 
he  is  nevertheless  as  much  bound  as  the  latter  to  fulfil  that  for- 
mality. If  there  could  be  any  doubt  on  'the  subject,  it  is  removed 
by  article  949  of  the  Code  of  Practice,  which,  in  express  terms, 
requires  an  oath  to  be  administered  to  the  father  who  claims  the 
tutorship  of  his  minor  child.  The  case  of  Verrett  et  al.  v.  Au-^ 
berU  quoted  from  6  La.  350,  was  that  of  a  testamentary  tutor 
who  had  assumed  to  act  as  such  without  being  confirmed,  taking 
the  oath,  or  giving  security  as  required  by  law.  After  enumerat- 
ing these  several  requisitions,  the  court  remarked  generally,  that 
the  only  exception  (with  regard  to  them)  had  relation  to  tutors 
by  nature  and  to  no  others.    What  the  court  then  said  can  surely 
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not  be  considered  as  deciding  a  point  which  did  not  present  itself 
in  the  case ;  but  at  our  last  session  in  the  Western  District  we 
had  the  question  directly  before  us  in  relation  to  certain  attach- 
ment proceedings  instituted  by  a  natural  tutor,  who  had  not 
qualified  as  such  by  taking  his  oath.  On  the  exception  being 
taken  the  suit  was  dismissed.     Mayes  v.  Smith,  11  Rob.  503. 


Judgment  affirmed. 


IsAiic  Bridge  v.  Samuel  W.  Oakey. 

Au  iuspector  of  elections  who  has  illegally  and  maliciously  prevented  one  from 
voting,  will  be  responsible  to  the  latter  in  damages. 

Appeal  from  the  Parish  Court  of  New  Orleans,  Maurian^  J. 

Martin,  J.  The  plaintiff  is  appellant,  from  a  judgment  dis- 
missing his  suit  on  an  exception  of  the  defendant,  whom  he  pro- 
secuted with  the  view  of  obtaining  damages,  in  consequence  of 
his  having  been  prevented  from  voting  at  the  late  presidential 
election,  by  the  defendant,  who  was  one  of  the  inspectors.  The 
plaintiff  charged,  that  in  so  doing  the  defendant  acted  malicious- 
ly and  without  just  ground. 

The  First  Judge  has  not  favored  us  with  any  of  the  reasons, 
nor  the  citation  of  any  law  on  which  his  judgment  is  based  The 
plaintiff  has  not  complained  of  this,  but  has  built  his  hope  of  re- 
lief at  our  hands,  on  an  allegation  that  he  has  shown  a  cause  of 
action,  thus  denying  the  only  ground  of  the  defendant's  excep- 
tion, to  wit :  that,  on  the  face  of  the  petition,  no  cause  of  action 
is  shown. 

On  the  part  of  the  plaintiff  and  appellant,  it  has  been  insisted, 
that  the  law  gives  a  remedy  for  every  wrong.  The  counsel  of 
the  defendant  and  appellee  has  likened  the  case  of  bis  client,  to 
that  of  a  judge  who  is  riot  responsible  in  damages  for  his  judi- 
cial opinions.  To  this  it  was  replied,  that  inspectors  of  elections 
are  not  judges,  and  that  although  the  latter  may  not  be  answer- 
able in  damages  for  erroneous  judgments,  they  may  be,  when  the 
injury  they  have  inflicted  does  not  proceed  from  error,  but  from 
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malice.  The  plaintiff's  counsel  is  fully  supported  by  the  case  of 
Jenkins  v.  Waliron,  11  Johnson,  114,  which  is  one  in  point, 
and  the  grounds  on  which  it  was  decided,  conclusive. 

The  First  Judge,  in  our  opinion,  erred  in  sustaining  the  ex- 
ception. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  be  an- 
nulled and  reversed,  the  exception  overruled,  and  the  case  re- 
manded for  further  proceedings  ;  the  defendant  paying  the  costs 
of  this  appeal. 

RawUy  for  the  appellant. 

T.  Slidell,  for  the  defendant. 
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George  Keller  and  others.  Heirs  of  Mary  McCalop,  deceased,    '"^  ^^^' 
V.  James  McCalop  and  another. 

The  son-in-law  of  a  legatee  is  competent  as  a  witness  to  the  will.  The  relations 
and  connections  of  a  legatee  are  not  incompetent  to  prove  a  will.  C.  G.  1585. 
Arts  2260,  2261  of  the  Civil  Code  do  not  apply  to  witnesses  to  a  will.  ' 

Ab  a  general  rule,  all  persons  are  competent  as  witnesses  to  a  will  unless  expressly 
exdnded. 

It  is  no  objection  to  a  will  by  pnblic  act,  that  it  was  not  ezecnted  at  the  office  of 
the  notary,  nor  that  it  was  executed  on  a  Sunday. 

Where  a  testament  by  public  act  recites,  **  that  this  last  will  was  dictated  by  the 
testatrix  to  me,  theu  said  notary  public,  by  whom  it  was  written  as  dictated  to 
me,  and  then  read  to  the  testatrix,  who  declared  to  have  perfectly  understood  it 
and  to  persist  thereiui  all  of  which  was  done  in  the  presence  of  the  said  attend- 
ing witnesses,"  it  is  sufficient  proof  that  the  will  was  read  to  the  testatrix  in  the 
presence  of  the  witnesses,  that  it  was  dictated  by  her  at  the  time  it  purports  to 
have  been  signed,  that  it  was  written  as  dictated,  and  that  it  was  read  to  the 
testatrix  by  the  notary. 

The  formalities  prescribed  by  art  1571  of  the  Civil  Code  for  the  execution  of  nun- 
cupative testaments  by  public  act,  must  be  fulfilled  at  one  time,  without  inter- 
ruption, and  without  turning  aside  to  other  acts ;  but  it  is  not  necessary  that 
express  mention  should  be  made  in  the  will  that  they  have  been  so  fulfilled.  It 
is  for  the  party  who  attacks  the  will  to  show  that  they  have  not  been  so  fulfilled. 

A  bequest  by  a  testatrix  of  **  all  her  property,"  includes  moveables  as  well  as  im- 
moveables, separate  as  well  as  partnership  property,  and  all  transmissible  rights, 
whether  dotal,  paraphernal,  or  belonging  to  the  community. 

Appeal  by  the  plaintiffs  from  a  judgment  of  the  Court  of  Pro- 
bates of  West  Baton  Rouge,  Favrot,  J.    This  was  an  action  by 
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the  plaintiffs,  to  annul  the  will  of  Mary  McCalop,  deceased.    The 
judgment  below  sustained  the  will. 

Muse,  Merrick  and  Crrymes,  for  the  appellants. 

Lohdell  and  W.  D.  Hennen^  for  the  defendants. 

MoRPHY,  J.  This  is  an  action  brought  by  the  heirs  at  law  of 
the  late  Mary  Keller,  to  annul  and  set  aside  a  nuncupative  will 
by  public  act,  wherein,  after  making  a  legacy  of  $5000  to  her 
sister  Nancy  Keller,  and  ordering  the  emancipation  of  two  of  her 
slaves,  the  deceased  left  the  balance  of  her  property  to  her  Hus- 
band, James  McCalop.  A  variety  of  points,  or  grounds  of  nullity 
have  been  presented  by  the  counsel  for  the  plaintiffs  and  appel- 
lants, of  which  we  have  deemed  it  necessary  to  notice  only  the 
following,  which  have  been  insisted  upon  at  some  length  in 
this  court,  to  wit : 

I.  That  Noland  Stewart,  one  of  the  subscribing  witnesses  to 
the  will,  was  the  son-in-law  of  James  McCalop,  the  principal 
legatee,  and  therefore  incompetent.  It  is  urged,  that  in  order  to 
determine  who  are  competent  witnesses  to  a  will,  reference  must 
be  had^  not  only  to  articles  1584  and  1586  of  the  Code,  but  also 
to  articles  2260  and  2261,  which  treat  of  the  competency  of  wit- 
nesses in  general ;  and  that  therefore,  Noland  Stewart  was  an 
incompetent  witness,  both  on  the  ground  of  relationship,  and  of 
interest.  These  several  articles  of  the  Code  apply  clearly  to  two 
distinct  classes  of  witnesses,  and  establish  for  each  different  quali- 
fications. The  former  point  out  those  persons  who  cannot  be 
witnesses  to  testaments,  and  the  latter  refer  to  those  called  upon 
in  judicial  proceedings,  to  testify  to  any  fact  or  covenant  This 
distinction,  which  results  from  the  very  language  of  the  Code, 
was  taken  in  the  case  of  Sigur^s  Heirs  v.  Sigurt  12  La.  25, 
in  which  it  was  held,  that  the  grand-father  of  a  legatee  in  a.  will, 
was  competent  to  attest  it.  The  general  principle  in  relation  to 
the  capacity  of  a  testamentary  witness  is,  that  all  persons  are  ca- 
pable, with  the  exception  of  those  who  are  excluded  by  some 
express  law.  In  the  French  jurisprudence  as  it  existed  before 
the  adoption  of  the  Napoleon  Code,  relationship  however  close  to 
a  legatee,  was  not  a  ground  of  incompetency  to  serve  as  a  wit- 
ness to  a  will.  Poihier,  Donations  Testamentaires,  chap.  1,  art. 
3,  §  3.    Merlin,  Rep.  verbo,  T^moin  Instrumentaire,  §  11,  No.  11 1. 
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The  law  was  modified  in  France  on  this  subject,  by  article  975 
of  the  Code,  which  prohibits  either  legatees,  or  their  connections 
or  relations  to  the  fourth  degree  inclusively,  from  being  testamen- 
tary witnesses  ;  but  the  Louisiana  Code,  art.  1585,  has  adopted 
the  prohibition  only  as  regards  the  legatees  themselves;  its 
silence  as  to  their  relations  and  coimections  shows,  that  they 
were  not  intended  to  be  excluded  by  our  law-givers.  Expressio 
uniiis  exclusio  est  alterius.  In  the- case  of  Heberfs  Heirs  y. 
Heberfs  Legatees,  in  1 1.  La.  364,  to  which  we  have  been  re- 
ferred, the  only  point  decided  is,  that  a  witness  who  does  not 
understand  the  language  in  which  a  will  is  written,  is  incompe- 
tent to  attest  it,  such  a  person  coming  within  the  purview  of  arti- 
cle 1584,  and  being  in  no  better  situation  than  the  deaf,  who  are 
therein  expressly  excluded,  because  unable  to  understand  the  will, 
when  read  to  the  testator  in  their  presence.  There  is  nothing  in 
the  reasoning  or  language  of  that  decision  to  justify  the  inference 
drawn  from  it,  that  the  qualifications  required  by  art.  2260,  for  a 
witness  to  testify  to  a  covenant  or  fact,  are  also  essential  to  a  testa- 
mentary witness.  In  the  late  case  of  Sigur's  Heirs  v.  Sigur^s 
Legatees,  this*  court  said, :  "  It  is  true  that  witnesses  to  a  tes- 
tament by  public  act,  must  possess  not  only  the  qualities  required 
for  that  particular  act,  but  for  notarial  acts  in  general ;  but  it  does 
not  follow  that  they  must  be  competent  as  judicial  witnesses  in 
any  controversy  growing  out  of  the  will."  The  same  doctrine 
was  recognized  in  the  case  of  Waters  v.  Petrovic  ^  Blan- 
chard,  19  La.  592.  See  also  14  La.  28  and  15  La.  289,  therein 
referred  to. 

II.  That  the  will  was  executed  on  a  Sunday,  and  not  at  the 
office  of  the  notary  public. 

We  are  unaware  of  any  law  declaring,  on  pain  of  nullity,  that 
the  acts  of  a  notary  are  to  be  passed  at  any  particular  place  within 
the  parish  for  which  he  is  appointed.  It  is  true,  that  the  5th  sec- 
tion of  an  act  approved  the  3d  of  July,  1805,  directs  generally,  that 
all  notarial  acts  shall  be  executed  at  the  office  of  the  notary ;  but 
it  provides  at  the  same  time,  that,  in  case  of  sickness  of  a  party 
or  some  other  sufficient  cause,  the  notary  can  pass  them  else- 
where. In  the  present  case,  the  evidence  shows,  t}iat  the  testa- 
trix was  confined  to  her  bed,  and  her  strength  so  much  exhausted 
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that  she  could  not  have  left  her  room.  A  subsequent  law  con- 
templates that  notaries  may  pass  acts  out  of  their  office,  as  well 
as  in  it,  by  providing  that  for  the  former  they  shall  be  entitled  to 
double  fees.  B.  &  C.'s  Dig.  443.  In  support  of  the  objection 
that  the  will  was  executed  on  a  Sunday,  art.  207  of  the  Code  of 
Practice,  has  been  relied  on.  It  provides,  that  on  that  day»  and 
certain  others  therein  named,  no  citation  can  issue,  no  demand 
can  be  made,  no  proceeding  can  be  had,  nor  suit  instituted,  &c. 
This  enactment  relates,  in  our  opinion,  only  to  judicial  proceed- 
ings ;  but  it  does  not,  we  apprehend,  prevent  a  citizen  from  mar- 
rying, or  making  any  other  contract  on  those  days.  It  could 
hardly  be  contended,  that  an  olographic  will  cannot  be  validly 
made  on  a  Sunday  or  any  other  day  of  rest ;  if  so,  why  should  a 
person  unable  to  write,  through  ignorance  or  physical  infirmity^ 
be  deprived  of  the  power  of  making  a  will  on  such  a  day,  with 
the  assistance  of  a  notary  ?  In  France,  it  is  only  notarial  acts 
which  partake  of  a  judicial  character,  such  as  inventories,  pro- 
tests, judicial  partitions,  &c.,  which  cannot  be  executed  on  a 
Sunday ;  but  it  is  otherwise  with  regard  to  wills,  and  to  all  other 
acts  which  are  purely  voluntary.  Diet,  de  Droit  Civil,  verbo^  Fete, 
Nos.  9  and  10;  and  ^verbo,  Acte  Notarie,  i  3,  Nos.  20  and  21. 
There  is  nothing  in  the  Code  of  Practice,  or  in  the  act  of  the  7th 
of  March,  1838,  also  relied  on,  which  can  authorize  us  to  consider 
as  null  a  will  by  public  act,  merely  because  it  is  executed  on  one 
of  the  days  of  rest  therein  prescribed.  To  avoid  the  will  of  the 
deceased  on  this  ground,  would  be  to  pronounce  a  nullity  not  es- 
tablished by  law,  and  for  which  there  is  no  foundation  in  reason. 

III.  That  the  will  does  not  sufficiently  appear  to  have  been 
read  to  the  testatrix  in  the  presence  of  the  witnesses,  nor  to  have 
been  dictated  by  her  at  the  time  it  purports  to  have  been  signed, 
nor  to  have  been  written  as  dictated,  nor  does  it  appear  by  whom 
it  was  read  to  the  testatrix. 

The  clause  of  the  will  to  which  these  objections  apply,  is  in  the 
following  words,  to  wit:  "  This  last  will  and  testament  was  so 
dictated  by  the  testatrix,  to  roe,  the  said  notary  public,  by  whom 
it  was  written  as  dictated  to  me,  and  then  read  to  the  testatrix, 
who  declared  to  have  perfectly  understood  it,  and  to  persist  therein, 
alio/ which  was  done  in  presence  of  the  said  attending  witnesses.' 


FEBRUARY,  1846.  643 


Keller  and  others  ▼.  McCalop  and  another. 


The  words,  all  of  which,  placed  at  the  end  of  the  sentence,  clearly 
relate  to  each  and  every  thing  therein  mentioned  as  having  been 
done ;  to  wit,  the  dictation  of  the  will  by  the  testatrix,  the  writ- 
ing of  it  by  the  notary,  the  reading  of  it  to  the  testatrix,  and  the 
declaration  of  the  latter  that  she  understood  it    It  was  not  ne- 
cessary for  the  notary  to  use  any  particular,  or  sacramental  ex- 
pressions, to  convey  the  idea  that  he  had  read  the  will  to  the  tes- 
tatrix in  the  presence  of  the  witnesses.    It  is  equally  clear  from 
the  language  used,  that  the  will  was  written  by  the  notary  as 
dictated  to  him,  and  was  then  read  by  him  to  the  testatrix.    The 
relative  tohom  refers  to  the  antecedent  notary,  and  the  words,  by 
whom,  clearly  relate  to  the  second  verb  ''  read*^  as  well  as  to  the 
first  "  wriitenJ^    This  construction,  which  is  called  for  by  the 
laws  of  grammar,  is  at  the  same  time  in  accordance  with  that 
rale  of  interpretation  which  requires  an  instrument  to  be  con- 
strued, "u/  res  mag  is  valeat  quam  per  eat. ^    As  to  the  objec- 
tion, that  it  does  not  appear  that  the  will  was  dictated  by  the  tes- 
tatrix at  the  time  it  purports  to  have  been  signed,  it  results  from 
the  whole  context  of  the  instrument,  that  it  was  executed  in  the 
only  way  it  was  physically  possible  that  it  could  be  done,  in  re- 
lation to  the  time  at  which  the  several  things  necessary  to  its 
completion  were  performed,  id  est^  that  it  was  first  dictated,  then 
written,  afterwards  read,  and  finally  Signed. 

lY.  That  it  does  not  appear  from  the  will,  nor  is  it  therein  ob- 
served, that  all  the  formalities  to  the  same  were  performed  at  one 
time,  without  turning  aside  to  other  acts,  and  without  interrup- 
tion. This  very  objection  was  urged  in  Featherstone  v.  Robin- 
son^  7  La.  699.  This  court  then  said,  that  the  Code  of  1S08  re- 
quired indeed  that  all  the  formalities  in  the  will  should  be  com- 
plied with  without  interruption)  and  without  turning  aside  to  any 
other  act ;  but  that  it  did  not  require  that  mention  of  this  circum- 
stance should  be  made  in  the  will."  Article  1571  of  the  new 
Code,  prescribing  the  formalities  of  wills  by  public  acts,  is  ver- 
batim  the  same  with  the  corresponding  article  of  the  old  Code, 
p.  228,  art.  92.  But  were  this  question  presented  for  the  first 
time,  we  would  not  have  come  to  a  different  conclusion.  Article 
1671,  after  setting  forth  the  different  formalities  to  be  complied 
with  in  making  a  nuncupative  will  by  public  act,  sajrs  :  "  Ex- 
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press  mention  is  made  of  the  whole,  observing  that  all  these  for- 
malities must  be  performed  at  one  time,  without  interruption,  and 
without  turning  aside  to  other  acts."  The  express  mention  here 
ordered  to  be  made,  clearly  applies  to  all  the  formalities  just  before 
enumejrated,  but  cannot  be  understood  to  refer  to  the  subsequent 
injunction  of  the  law-giver  to  the  notary,  that  there  must  be  no 
interruption,  or  turning  aside  to  other  acts  in  the  fulfilment  of 
such  formalities.  Had  the  word  observing  been  used  to  signify 
"  making  mention  in  the  will,"  as  is  urged  by  counsel,  the  fol- 
lowing part  of  the  sentence  instead  of  reading,  "that  all  these  for- 
malities must  be  fulfilled  at  one  time,"  ought  to  have  read,  "  that 
all  these  formalities  have  been  fulfilled  at  one  time,"  &c.  The 
same  requirement  is  made  by  art.  1578  for  the  validity  of  a  mys- 
tic will.  On  proof  being  made  that  it  has  liot  been  complied  with, 
in  the  making  of  either  of  these  kinds  of  wills,  they  would  be 
avoided;  but  to  require  the  mention  contended  for  in  either, 
would  be  to  add  another  formality  to  those  required  by  law. 
This  point  was  again  made  in  Le  Blanc  v.  Barras^  Heirsj  16 
La.  82,  in  connection  with  the  objection,  that  the  will  did  not 
contain  any  mention  of  the  residence  of  the  witnesses  in  whose 
presence  it  purported  to  have  been  received.  The  case  was  de- 
cided on  the  latter  objection,  in  relation  to  which  the  court  said, 
that  a  nuncupative  will  by  public  act  must  bear  on  its  face  the  evi- 
dence, that  all  the  formalities  required  by  law  lor  its  validity 
have  been  complied  with,  and  that  the  fulfilment  of  these  formali- 
ties, when  not  apparent  from  the  instrument  itself,  cannot  be  es- 
tablished by  testimony.  A  remark  much  to  the  same  eflFect  fell 
from  the  court,  in  Faulkner  and  wife  v.  Friend^  Executor,  1 
Rob.  48,  in  speaking  of  the  difference  between  wills  by  public 
act,  and  those  under  private  signature.  The  language  used  in 
these  cases,  to  which  we  have  been  referred  by  the  counsel  for 
the  appellants,  is  perhaps  too  broad  for  the  point  intended  to  be 
decided,  to  wit :  that  a  will  by  public  act  must  on  its  face  es- 
tablish its  validity  without  recourse  to  evidence  dehors  the  in- 
strument, and  that  if  any  of  the  formalities  required  to  be  therein 
mentioned  for  its  validity  were  omitted,  they  could  not^be  proved 
by  testimony,  to  have  been  complied  with.  We  conclude  then,  that 
the  fulfilment  of  the  prescribed  formalities  at  one  time,  without 
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interruption  or  turning  aside  to  other  acts,  is  a  condition  which 
must  be  complied  with,  but  the  mention  of  which  is  not  requir- 
ed, and  that  it  is  incumbent  on  the  party  who  seeks  to  annul  the 
will  to  show,  that  this  condition  has  not  been  fulfilled.  Par  from 
the  plaintiffs  having  made  any  such  proof,  the  defendants 
have  shown,  that  the  will  was  made  in  the  manner  required  by 
law.  Being  then  of  opinion,  that  this  will  is  valid  as  one  by  pub- 
lic act,  it  is  unnecessary  to  examine  the  several  objections  made  to 
its  being  considered  as  a  will  under  private  signature. 

It  is  finally  urged,  that  the  will,  if  valid,  does  not  purport  to  con- 
vey or  transfer  to  James  McCalop  any  other  than  the  parapher- 
nal and  separate  property  of  the  testatrix,  and  not  her  interest  in 
the  com.nunity  of  gains  and  acquests,  which  existed  between 
her  and  her  husband.  The  language  of  the  testatrix  is  ;  "  1  be- 
queath to  my  sister,  ioc.  $5000  in  cash,  to  be  paid  to  her  at  my 
decease,  of  the  nett  proceeds  of  ray  estate."  "  I  give  to  my  slaves,  &c. 
their  freedom,  to  take  effect  at  the  death  of  my  husband,  James 
McCalop ;"  and  "  I  bequeath  to  my  husband,  James  McCalop,  all 
the  rest  or  balance  of  my  property,  and  that  at  my  death,"  &c. 
There  can  hardly  be  any  room  for  construction  in  order  to  ar- 
rive at  the  intention  of  the  testatrix.  The  word  property,  com- 
prises moveables  as  well  as  immoveables,  separate  as  well  as 
partnership  property,  and  all  transmissible  rights,  whether  dotal, 
paraphernal  or  community.  After  deducting  the  legacies,  the  tes- 
tatrix gives  to  her  husband  the  whole,  and  not  a  part  of  her  re- 
maining property.  It  is  not  even  shown  that  she  had  any  other 
separate  property  than  the  two  slaves,  and  yet  she  bequeaths  to 
her  sister  $5000.  This  sum  could  only  he  paid  out  of  her  inter- 
est or  share  in  the  community  property,  the  balance  of  which  she 
wills  to  her  husband. 

Judgment  affirmed. 
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John  C.  Potts  and  others,  Commissioners  representing  certain 
Inhabitants  of  the  Parish  of  Iberville,  v.  Robert  C.  Camp. 

Under  the  statutes  of  9  March,  1827,  and  17  March,  1828}  authoriziogr  certain  in- 
habitants of  the  parish  of  Iberville  to  raise  a  sum  of  money  by  lottery,  a  majori- 
ty of  the  commissioners  are  empowered  to  sue,  for  the  benefit  of  the  inhabitants, 
for  money  received  by  one  of  the  commissioners,  and  converted  to  his  own  use. 
In  such  an  action  the  commissioners  cannot  be  required  to  name  the  inhabitants 
represented  by  them ;  nor  will  the  objection  that  the  piaintij98  bad  not  given  bond, 
as  required  by  those  statutes,  avail  a  defendant  who  had  also  failed  to  give  bond 
as  a  commissioner,  and  withheld  money  received  by  him. 

One  who  has  received  money  as  a  commissioner  under  a  statute  providing  for  the 
raising  and  disbursement  of  a  certain  sum  in  the  improvement  of  a  portion  of  a 
parish,  and  has  expended  a  part  thereof  for  the  purposes  contemplated  by  the  act, 
though  without  authority  from  the  board,  under  whose  direction  the  money  was 
to  be  disbnrsed,  and  without  complying  with  other  formalities  prescribed  by  the 
act,  may,  in  an  action  against  him  for  the  amount  received,  claim  an  allowance 
for  the  value  of  the  work  paid  for  by  him.  He  cannot  be  forced  to  resort  to  a 
separate  action. to  obtain  the  credits  to  which  he  is  equitably  entitled. 

Appeal  from  a  judgment  of  the  District  Court  of  IberWlle, 
Deblieux^  J. 

BuLLARD,  J.  This  is  a  suit  instituted  by  a  majority  of  the 
commissioners  appointed  in  virtue  of  an  act  of  the  Legislature  in 
1827,  and  a  supplemental  act  in  1828,  authorizing  a  lottery  for 
the  purpose  of  raising  money  to  improve  a  part  of  the  parish  of 
Iberville.  It  is  alleged,  that  the  defendant,  one  of  the  commis- 
sioners, had  sold  the  privilege  of  drawing  such  lottery  for  $4000, 
and  retained  the  amount,  and  converted  it  to  his  own  use. 

The  case  was  tried  by  a  jury,  whose  verdict  was  fox  the  full 
amount  claimed,  and  the  defendant  appealed. 

The  appellant's  counsel  makes  in  this  court  the  following 
points:  1st.  That  the  petition  is  defective  in  not  naming  the  in- 
habitants, and  the  court  erred  in  not  sustaining  the  exception. 

2d.  That  the  charge  to  the  jury  was  erroneous  and  illegal,  and 
calculated  to  mislead  the  jury. 

I.  The  exception,  in  our  opinion,  was  properly  overruled.  A 
majority  of  the  commissioners  had  an  undoubted  right,  under  the 
statute,  to  institute  the  suit  for  the  use  of  the  inhabitants  of  a  par- 
ticular part  of  the  parish  as  designated  in  the  statute,  without 
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naming  all  such  inhabitants.  The  objection  that  the  two  com- 
missioners who  sue,  had  not  given  bond  as  required  by  law, 
ought  not  to  avail  the  defendant,  who  had  also  neglected  to  give 
bond,  but  who  received  the  money  and  withholds  it. 

II.  The  statute  points  out  the  manner  in  which  the  money  to 
be  raised,  should  be  disbursed  for  the  benefit  of  the  inhabitants. 
The  (Jirections  of  the  law  had  not  been  observed ;  but  it  was  con- 
tended, that  the  defendant  had  expended  a  part  of  the  amount  in 
carrying  out  the  views  of  the  Legislature,  in  making  the  improve- 
ments contemplated,  and  that  allowance  ought  to  be  made  for 
such  amounts  as  he  could  show  were  thus  usefully  employed, 
although  in  an  irregular  form  and  manner.  But  the  court  in- 
structed the  jury,  that  even  if  the  defendant  had  applied  a  part, 
or  the  whole  of  the  money  so  collected  and  obtained,  to  the  col- 
lective use  of  the  inhabitants,  by  improving  in  any  degree  their 
lands  as  contemplated  by  law,  still  if  he  had  done  so  without  au- 
thority from  a  majority  of  the  board,  and  without  complying  with 
the  form  of  advertising  and  adjudication  to  the  lowest  bidder  pre- 
scribed by  the  acts  of  1827  and  1828,  and  may  possibly  have  an 
equitable  right  to  be  remunerated  for  his  work,  he  has  not  that 
of  obtaining  in  this  action  a  set  off,  or  compensation  to  the  claim, 
if  proved,  of  the  value  of  such  work.  We  think  the  court  erred 
in  this  instruction  to  the  jury.  Equity  forbids,  that  the  defen- 
dant should  lose  what  he  has  expended  for  the  real  benefit  of  the 
inhabitants,  as  contemplated  by  the  Legislature,  although  he  ne- 
glected the  forms  required  by  law.  This  indeed  is  not  asserted 
by  the  court  below  ;  but  the  defendant  being  entitled,  ex  cbquo 
et  bono,  to  be  compensated,  we  think  be  is  not  necessarily  to  be 
turned  round  to  a  circuity  of  actions  to  be  reimbursed.  Many 
analogous  cases  may  be  supposed,  and  indeed  are  of  frequent  oc- 
currence. An  administrator  for-  example,  who  should  have  paid 
acknowledged  debts,  without  the  formal  order  of  a  Court  of  Pro- 
bates, would  yet,  in  his  settlement  with  the  heirs  at  law,  be  en- 
titled to  any  allowance  for  the  amount  thus  usefully  paid,  in  dis- 
charge of  the  liabilities  of  the  estate. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  (he 
District  Court  be  reversed,  and  the  verdict  set  aside,  and  that  the 
case  be  remanded  for  a  new  trial,  with  instructions  to  the  Judge 


648  NEW  ORLEANS, 


Riley  y.  Wilcox. 


to  abstain  from  charging  as  set  forth  in  the  bill  of  exceptions ; 
and  (hat  the  plaintiffs  and  appellees  pay  the  costs  of  this  appeal. 

R.  A.  Upton^  for  the  plaintiffs. 

W.  M.  Randolph,  Downs  and  Moise,  for  the  appellant. 
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A  plaintiff  may  introduce  any  evidence  necessary  to  disprove  or  rebut  the  allega- 
tions made  by  the  defendant  in  his  answer,  though  the  facts  offered  to  be  proved 
by  the  former  were  not  alleged  in  the  petition.  No  replication  being  allowed, 
all  new  facts  alleged  in  the  answer  are  considered  as  denied.    C.  P.  329. 

Where,  in  an  action  for  wages  as  an  overseer,  plaintiff  alleges  that  he  was  engaged 
for  one  year  from  the  first  of  January,  and  that  he  performed  the  duties  of  an 
ovdmeer  from  that  day,  he  will  not  be  allowed  to  show  that,  although  he  was  en- 
gaged from  that  day,  it  was  understood  between  the  contracting  parties,  that  he 
was  not  to  take  full  charge  of  the  plantation  till  the  6th  of  the  month.  If  the 
contract  was  subject  to  such  a  condition,  it  should  have  been  alleged. 

Appeal  from  the  District  Court  of  West  Feliciana,  Bayle,  J. 

Simon,  J.  The  plaintiff  seeks  to  recover  the  sum  of  eight 
hundred  dollars,  which  he  alleges  to  be  due  to  him  by  the  defen- 
dant, under  the  following  circumstances  :  He  states  in  his  peti- 
tion that  on  or  about  the  27th  of  December,  1842,  said  drfen- 
dant,  by  his  authorized  agent  for  that  purpose,  James  Rucker,  en- 
gaged his,  plaintiff's,  services  as  overseer,  on  his  plantation  re- 
cently purchased  of  Dr.  Hereford,  for  one  year,  to  commence 
on  the  first  of  January,  1843,  and  to  terminate  on  the  last  day  of 
said  year,  to  which  the  plaintiff  consented,  and  for  which  it  was 
agreed  that  he,  the  plaintiff,  should  receive  a  salary  of  $800. 
That  in  pursuance  of  said  contract,  the  petitioner  commenced  to 
perform  his  duties  as  overseer  of  the  defendant  on  the  first  of  Jan- 
uary, 1843,  and  was  ready  and  willing,  and  did  continue  iii  the  due 
performance  and  discharge  of  his  said  duties,  until  the  tenth  of 
the  said  month  of  January,  when  the  defendant  without  any  just 
cause  of  complaint,  sent  away  and  discharged  the  petitioner  from 
the  further  execution  of  his  contract,  and  without  his  consent  or 
approbation.    That  by  his  acting  so,  the  defendant  did  actively 
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violate  his  contract,  and  put  it  out  of  the  power  of  the  petitioner 
to  fulfil  and  perform  his  part  thereof;  all  which  entitles  him  to 
recover  his  whole  year's  wages.  And  that,  although  there  was 
on  the  part  of  said  defendant  an  active  violation  of  his  contract, 
he,  the  petitioner  put  said  defendant  in  legal  delay,  or  default,  to 
comply  with  it,  which  was  refused  by  the  latter,  &c. 

The  defendant  first  pleaded  the  general  issue,  and  further  aver- 
red, that  the  plaintiff,  having  undertaken  to  manage  his,  the  re- 
spondent's plantation,  did  not  perform  the  duties  of  a  faithful  and 
competent  overseer,  but  neglected  his  business,  frequently  ab- 
senting himself  at  night,  as  well  as  during  the  day,  and  leaving 
the  negroes  on  the  plantation  alone,  without  any  white  person 
being  present,  &c. 

The  defendant  subsequently  amended  his  answer  for  the  pur- 
pose of  alleging  his  having  made  to  the  plaintifif,  before  the  in- 
stitution of  this  suit,  a  legal  tender  of  the  sum  of  forty-five  dol- 
lars, in  full  payment  of  the  services  of  said  plaintiff  for  the  time 
he  acted  as  his  overseer,  being  the  same  services  for  which  plain- 
tiff instituted  this  action,  and  which  tender  said  plaintiff  refused 
to  accept. 

This  case  was  tried  by  a  jury,  who  returned  a  verdict  in  favor 
of  the  defendant ;  and  said  verdict  having  been  adopted  as  the 
judgment  of  the  inferior  court,  the  plaintiff,  after  a  vain  attempt 
to  obtain  a  new  trial,  took  the  present  appeal. 

The  present  action  is  based  upon  the  2720th  art.  of  the  Civil 
Code,  which  provides  that,  "  i/",  without  any  serious  ground  of 
complaint  a  man  should  send  away  a  laborer,  whose  services  he 
has  hired  (la  personne  qui  lui  a  loue  ses  services)  for  a  certain 
time,  before  that  time  has  expired,  he  shall  be  bound  to  pay 
to  such  laborer  the  whole  of  the  salaries  which  he  would  have 
been  entitled  to  receive,  had  the  full  term  of  his  services  ar- 
rived?^ Thus,  on  the  part  of  the  plaintiff  it  is  pretended,  that  he 
was  discharged  by  his  employer  withoiit  any  just  cause  or  seri- 
ous ground  of  complaint,  and  that,  therefore,  the  defendant  owes 
him  the  whole  amount  of  his  year's  wages ;  whilst  on  the  part  of 
said  defendant  it  is  insisted,  that  he  had  good  reasons  to  dis- 
charge the  plaintiff,  that  the  latter  had  failed  to  perform  his  du- 
ties, and  had  neglected  the  business  for  which  he  was  employed, 
and  that,  therefore,  he  is  entitled  to  receive  nothing  for  his  servi- 
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ces  as  overseer,  except  the  sum  of  forty-five  dollars,  which  said 
defendant  appears  to  be  willing  to  pay  him,  by  his  pleading  a  ten- 
der thereof  in  full  payment  of  the  services  rendered  during  the 
time  he  acted  as  overseer. 

It  appears  from  the  evidence,  that  the  defendant  having  made 
the  purchase  of  a  plantation  distant  about  seven  or  eight  miles 
from  St.  Francisville,  after  having  completed  a  partition  of  a  num- 
ber of  slaves  which  belonged  for  one-half  to  his  wife  on  another 
plantation ;  he,  said  defendant,  having  to  leave  for  Baton  Rouge, 
and  to  be  absent  for  several  days,  and  wishing  to  employ  an  over- 
seer to  take  charge  of  the  negroes,  to  move  them  on,  and  to  man- 
age the  new  plantation,  authorized  one  James  Kucker  to  engage 
the  plaintiff  for  that  purpose,  and  to  give  him  $800  a  year  for  his 
services.  This  contract  took  place  in  the  latter  part  of  Decern* 
ber,  1842 ;  and|the  plaintiff,  having  thus  been  employed  by  Ruck- 
er  for  the  defendant,  took  charge  of  the  negroes  on  or  about  the 
first  of  January,  1S43,  and  with  the  assistance  of  .other  persons, 
removed  them  to  the  new  plantation  which  remained  under  his 
charge  until  the  defendant  returned  home,  when,  being  dissat- 
isfied with  the  plaintiff's  manner  of  managing  his  farm,  he,  said 
defendant,  discharged  him.    This  was  on  the  tenth  of  January. 

It  further  appears,  that  while  the  defendant  was  at  Baton 
Rouge,  he  wrote  a  letter  to  James  Turner,  (under  whose  employ- 
ment the  plaintiff  was  at  the  time,)  dated  26th  of  December, 
1842,  in  which  he  gives  Turner  to  understand,  that  having  told 
Rucker  to  employ  the  plaintiffs  and  having  received  a  letter  from 
said  Rucker  that  he  had  succeeded,  he  would  be  willing  to  con- 
sent to  said  plaintiff's  remaining  with  Turner,  saying :  "  There 
is  a  man  here  whom  1  can  get,  and  whom  I  should  be  perfectly 
satisfied  with  ;  and,  under  the  above  circumstances,  I  would  ra- 
ther Mr.  R.  would  return  with  you,  by  letting  me  know  in 
time,  that  I  may  send  him  up  before  he  leaves.  This  would 
suit  me  entirely,  and  if  you  think  f^,  and  ifyoti  have  no  over* 
seer  yet,  and  can  induce  him  to  return,  I  should  be  glad^ 

Under  the  issues  presented  by  the  pleadings,  the  parties  went 
into  the  examination  of  witnesses  to 'prove  facts  which  they 
deemed  necessary  in  support  of  their  respective  pretensions.  On 
the  one  hand,  the  plaintiff  attempted  to  show,  that  he  had  been 
dismissed  without  any  just  cause  or  ground  of  complaint,  that 
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his  contract  with  Rucker  was  made  under  certain  circumstances 
which  prevented  him,  within  the  knowledge  of  the  agent,  from 
attending  to  his  duties  in  a  regular  manner  before  the  6th  of 
January;  that  his  repeated  and  occasional  absences  from  the 
plantation  were  occasioned  by  the  situation  of  the  place,  &c.,  and 
by  the  defendant's  failing  to  furnish  provisions,  bedding,  d&c. ;  and, 
on  the  other  hand,  the  defendant  endeavored  to  establish  the  rea- 
sons which  caused  him  to  discharge  the  plaintiff,  who  had  neglect- 
ed to  perform  his  duties  as  overseer,  &c. ;  when,  on  the  produc- 
tion of  the  testimony  of  James  Rucker  and  others,  taken  subject 
to  all  legal  exceptions,  the  defendant's  counsel  objected  to  certain . 
parts  thereof  being  read  to  the  jury,  on  the  ground,  that  there  was 
uo  allegation  in  the  petition  of  the  facts  sought  to  be  proved  ; 
that  there  was  no  authority  alleged  or  shown  in  the  witness  and 
agent,  Rucker,  to  give  the  instructions  contained  in  the  testimony 
objected  to  ;  and  that  some  of  the  facts  attempted  to  be  shown, 
contradicted  the  plaintiff's  petition.  The  objections  made  by  the 
defendant's  counsel  were  sustained  by  the  Judge,  a  quo^  and  the 
plaintiff  took  a  bill  of  exceptions. 

The  question  of  admissibility  of  the  evidence  objected  to,  may 
be  divided  into  two  branches :  I.  As  to  those  parts  of  the  testi- 
mony going  to  show  that  the  defendant  had  not  furnished  pro- 
visions for  the  overseer  ;  that  the  agent  told  the  latter  he  could 
go  to  the  witness'  mother* s  or  to  Tamer* s  for  his  meals  ;  and  that 
there  was  no  bedding  on  the  place  at  the  time  for  him  to  sleep 
on;  and  all  such  other  facts,  from  which,  within  the  knowledge 
and  consent  of  the  agent  who  had  employed  him,  he  was  necessita-  ^ 
ted  or  authorized  to  absent  himself  occasionally  from  the  place,  &c. 

2.  As  to  those  parts  of  the  testimony  introduced  to  establish 
that  the  plaintiff,  being  in  the  employ  of  Turner  until  the  6th  of 
January,  he  could  not  regularly  attend  to  the  defendant's  place 
until  the  said  6th  of  January. 

I.  We  think  the  Judge,  a  quo,  erred  in  rejecting  the  evidence 
on  this  branch  of  the  question.  The  issue  set  up  by  the  defen- 
dant was,  that  the  plaintiff  had  neglected  his  duties,  and  had  vio- 
lated his  contract ;  and  this  issue  was  opposed  to  his  demand  as 
the  ground  of  complaint  for  which  he  had  been  discharged.  Ac- 
cording to  our  Code  of  Practice,  no  replication  is  admitted  in  the 
pleadings  of  a  suit,  (Code  of  Pract.  art.  329,)  and  all  new  facts  al- 
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leged  in  the  defendant's  answer  are  to  be  considered  as  denied 
by  the  plaintiff.  Here,  the  defendant's  allegations  in  his  answer 
were  intended  to  destroy  the  plaintiff's  action,  by  showing  that  his 
discharge  was  founded  upon  a  serious  ground  of  complaint ;  and 
we  are  not  ready  to  say,  that  the  latter  was  precluded  from  proving 
facts  going  to  justify  his  conduct,  and  to  establish  either  that  it  was 
authorized  by  the  agent  of  his  employer,  or  that  it  proceeded  from 
circumstances  over  which  he  had  no  control, and  which  necessitated 
him,  to  a  certain  extent,  to  neglect  his  duties.  The  contract  had 
been  made  during  the  defendant's  absence,  by  a  man  fully  autho- 
rized to  act  for  him ;  the  plantation  on  which  the  services  of  the 
plaintiff  had  been  required,  was  newly  purchased  ;  and  if  it  be 
true,  that  the  plaintiff  absented  himself  from  the  place,  imder 
the  instructions  of  the  defendant's  agent,  and  for  purposes  of  ne- 
cessity, this  might  perhaps  so  weaken  the  testimony  adduced  by 
his  adversary,  as  to  induce  the  jury  to  believe  that  he  was  dis- 
missed without  sufficient  cause.  Be  this  as  it  may,  we  think 
that,  under  the  circumstances  of  the  case,  so  far  as  they  are 
above  referred  to,  the  plaintiff  ought  to  have  the  benefit  of  this 
evidence,  and  that  the  inferior  Judge  should  have  permitted  it  to 
go  to  the  jury.  It  is  clear  that  the  plaintiff,  who  could  not  fore- 
see the  nature  of  the  defence  set  up  against  his  claim,  was  not 
bound  to  allege  those  facts  in  his  petition,  as  they  were  intended 
to  be  used  to  rebut  the  defendant's  allegations,  aud  to  justify  his 
conduct  in  the  performance  of  his  duties. 

II.  The  testimony  rejected  under  this  branch  of  the  question 
was  inadmissible,  as  it  contradicted,  to  a  certain  extent,  the  alle- 
gations of  the  petition.  The  plaintiff  states  therein,  that  he  was 
engaged  in  his  capacity  of  overseer^  to  oversee  for  the  defend- 
ant for  one  f/earj  to  commence  the  1st  of  January,  1843,  and  ter* 
minate  on  the  last  day  of  said  year  ;  and  further,  that  he  did^ 
on  the  1st  day  of  January,  1843,  enter  upon  the  said  plantation^ 
and  upon  the  performance  of  his  duty  in  his  said  capacity  of 
overseer,  Sfc.  Under  such  allegations  it  seems  clear,  that  he  can-> 
not  be  allowed  to  show  that,  although  he  was  engaged  by  the 
agent  from  the  1st  of  January,  it  was  understood  between  them  that 
he  was  not  to  take  the  full  charge  of  the  slaves  until  the  6th.  The 
contract  declared  upon,  was  to  commence  its  operation  on  the 
first  of  January,  and  not  on  the  6th  ;  if  it  was  subject  to  anjc 
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condition  or  modification,  it  was  the  duty  of  the  plaintiff  to  al- 
lege it ;  and,  as  the  case  stands,  we  think  this  evidence  was  pro- 
perly rejected. 

With  this  view  of  the  question  of  admissibility  of  the  evi- 
dence, the  case  must  be  sent  back  to  be  tried  de  novo,  before  an- 
other jury,  so  as  to  give  to  the  plaintiff  the  benefit  of  the  evidence 
which  was  improperly  rejected  below  ;  and  we  think  justice  re- 
quires It  also,  on  the  ground,  that  the  jury  seems  to  have  over- 
looked the  plea  of  tender  filed  by  the  defendant,  which  amounts 
to  an  admission,  that  the  plaintiff  is  entitled  to  recover  at  least 
forty-five  dollars,  alleged  to  have  been  tendered  to  him  in  full 
payment  of  his  services.    Code  of  Pract.  art.  404. 

With  regard  to  the  second  bill  of  exceptions  taken  by  the  plain- 
tiff, in  relation  to  the  manner  in  which  the  cause  was  argued  be- 
fore the  jury,  there  is  no  necessity  of  our  expressing  any  opinion 
upon  it,  as  the  case  is  to  be  tried  de  novo. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  appealed 
from  be  avoided  and  reversed,  and  that  this  case  be  remanded  to 
the  lower  court  for  a  new  trial,  with  instructions  to  the  Judge,  a 
quo^  to  admit  the  plaintiff's  evidence  to  the  extent  above  recog- 
nized. The  costs  in  this  court  to  be  borne  by  the  defendant  and 
appellee. 

Musej  for  the  appellant. 

Ratliff,  for  the  defendant. 


GoRDiAN  A.  Smith  v,  Charles  McMickek. 

A  mandate,  in  ^neral  terms,  confers  only  a  power  of  administration.  To  alienate 
property,  or  to  exercise  any  other  act  of  ownership,  it  mtiat  be  express  and  special. 
C.  C.  2965,  2966. 

A  transfer  of  a  judgment  belonging  to  a  partnership  in  a  state  of  liquidation,  made 
by  an  agent  authorized  to  settle  its  affairs,  bnt  not  expressly  empowered  to  seU 
or  transfer  such  property,  must  be  declared  void,  unless  it  be  shown  that  the 
transfer,  being  for  the  settlement,  or  payment  of  a  partnership  debt,  was  for  the 
benefit  of  the  partnership,  and  necessary  to  its  liquidation,  and  that  due  notice 
thereof  was  given  to  the  judgment-debtor. 

Where  an  agent  has  acted  without  authority,  a  subsequent  ratification  by  the  prin" 
cipal  will  not  render  the  act  valid  from  its  date  as  to  third  persons. 
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Appeal  from  the  District  Court  of  West  Feliciana,  Johnson,  J^ 

Simon,  J.  The  facts  of  this  case  are  these :  It  appears  that, 
in  December,  1839,  Peyroux,  Arcueil  &  Co.,  having  sued  Char- 
les C.  S.  Farrar  and  his  wife,  Mary  A.  Farrar,  for  the  recovery 
of  a  certain  sum  of  money,  judgments  were  confessed  by  each  of 
the  defendants  respectively^  in  favor  of  the  plaintiffs,  in  the  fol- 
lowing manner ;  to  wit :  the  husband  confessed  judgment  for 
the  sum  of  $8031  40,  with  interest,  and  the  wife  confessed  judg- 
ment for  the  sum  of  $8402  13,  also  with  interest ;  whereupon 
regular  judgments  were  rendered  and  signed  accordingly. 

On  the  31st  of  August,  1843,  Peyroux,  Arcueil  &  Co.,  being 
yet  the  owners  of  the  aforesaid  judgments,  executed  an  act  of 
pledge  by  notarial  act,  in  favor  of  the  Consolidated  Association 
and  of  the  Citizens  Bank  of  Louisiana,  creditors  of  their  firm,  in 
a  certain  amount  therein  stated,  in  and  by  which  they  stipulated 
a  transfer  to  the  said  banks,  a  titre  de  gage  et  de  nantissementj 
of  the  judgment  by  them  heretofore  obtained  against  Charles  C. 
S.  Farrar  for  the  sum  of  $8031  40,  with  interest,  taking  charge 
and  promising  to  take  all  necessary  steps  to  recover  and  collect 
the  amount  of  said  judgment,  at  their  own  expense,  for  the  bene- 
fit of  said  banks,  to  whom  the  proceeds  thereof  were  to  be  paid. 
The  judgment  against  Mary  A.  Farrar  is  not  mentioned  in  the 
act  of  pledge. 

On  the  5th  of  January,  1844,  a  power  of  attorney  was  executed 
by  the  partners  of  the  house  of  Peyroux,  Arcueil  &  Co.,  then  in 
liquidation,  to  their  co-partner,  L.  R.  Arcueil,  authorizing  him 
to  manage  and  transact  aU  their  affairs,  btisiness  and  concerns 
of  whatsoever  nature  and  kindy  without  exception  or  reserve 
whatsoever  ;  to  open  their  letters  of  correspondence  addressed  to 
the  firm;  to  make  and  endorse  promissory  notes;  to  make 
checks  and  draw  money  out  of  banks ;  to  deposit  drafts  and  bills, 
d&c. ;  to  sell  or  transfer  all  or  any  shares  of  the  capital  stock  of 
any  bank;  to  pledge  and  pawn  them,  d&c. ;  and  giving  him  all 
such  other  detailed  powers  as  were  deemed  necessary  for  the 
liquidation  of  the  firm,  without,  however,  expressly  and  specially 
giving  him  any  authority  to  sell  or  transfer  any  of  the  claims, 
credits,  or  assets  of  said  firm  to  any  person ;  but  authorizing  him 
merely  to  ask  demand,  recover  and  receive,  all  such  sums  as 
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might  be  due  to  the  firm,  by  virtue  of  whatever  right  or  means 
to  them  appertaining,  and  to  adjust  and  settle  all  accounts,  &c., 
and  to  do  and  perform  all  acts  necessary  for  the  affairs  and  con- 
cerns of  the  firm  in  liquidation. 

On  the  26th  of  March,  1844,  Arcueil,  by  an  act  under  private 
signature,  and  acting  for  himself,  and  as  the  agent  of  his  firm, 
under  the  said  power  of  attorney,  executed  a  transfer  or  assign- 
ment of  the  two  judgments  heretofore  obtained  against  C.  C.  S. 
Farrar  and  his  wife,  to  William  D.  Boyle.  No  consideration  is 
expressed  in  the  act,  but  it  is  therein  recited,  that  '<  the  consider 
rcUion  of  this  transfer  is  expressed  more  fully  in  an  €u:t  passed 
this  day,  (26th  of  March,  1844,)  before  Amed€e  Ducatel,  notary 
public  of  this  city,  to  which  Efypolite  Gaily  and  James  B.  Hul" 
lin^  myself,  and  William  D.  Boyle  are  parties'*  This  last  act, 
however,  was  not  produced  in  evidence  in  this  cause. 

On  the  4th  of  April,  1844,  William  D.  Boyle,  executed  a  trans- 
fer of  the  said  judgments  to  the  plaintiff  in  this  suit,  in  conside- 
ration of  which  the  transferree  assumed  the  payment  of  certain 
notes  given  by  the  transferror  and  endorsed  by  other  persons, 
payable  in  five  annual  settlements  from  date,  for  a  sum  left  in 
blank,  referring  to  a  notarial  act  passed  in  New  Orleans  on  the 
25th  of  March  preceding,  to  the  Citizens  Bank  and  the  Consoli- 
dated Association.  This  assignmentwas  duly  notified  to  the  debt 
ors,  on  the  13th  of  July,  1844. 

It  further  appears,  that  a  suit  having  been  instituted,  in  April, 
1844,  by  the  defendant,  McMicken,  against  Peyroux,  Arcueil  & 
Co.,  for  a  large  sum  of  money,  judgment  was  rendered  against 
the  latter,  in  May  following,  by  virtue  of  which  an  execution, 
issued  on  the  2d  of  July,  was  levied  on  the  6th,  on  the  judg- 
ments against  Farrar  and  wife,  which  levy  was  renewed  on 
the  5th  of  August,  by  direction  of  the  plaintiff's  attorneys ;  and 
notices  thereof  were  duly  given  by  the  Sheriff,  on  the  same  and 
following  days,  as  other  notices  had  also  been  previously  given 
to  the  parties  therein  interested,  in  consequence  of  the  previous 
seizure. 

On  the  7th  of  September,  1844,  the  present  suit  was  instituted 
by  injunction,  which  was  obtained  on  the  allegations  of  the  plain- 
tiff, Gordian  A.  Smith,  that  he  was  the  owner  of  the  judgments 
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rendered  in  favor  of  Peyroux,  Arcueil  &  Co.,  against  C.  C.  S. 
Farrar  and  his  wife,  by  virtue  of  the  transfers  and  assignments 
above  referred  to ;  that  those  judgments  had  been  previously  con- 
veyed by  act  of  pledge  to  the  Citizens'  Bank  and  the  Consolidated 
Association,  whereof  due  notice  was  given  to  Farrar  and  wife, 
and  a  copy  of  the  same  furnished  to  them ;  that  due  notice  was 
also  given  to  the  said  Farrar  and  wife,  of  the  transfer  made  by 
Arcueil  to  William  D.  Boyle,  and  of  that  of  the  latter  to  the 
petitioner  ;  that  the  firm  of  Peyroux,  Arcueil  &  Co.  had  no  in- 
terest whatever  in  the  said  judgments  at  the  time  of  the  seizure 
thereof,  and  that  he,  the  plaintiff,  is  in  danger  of  being  illegally 
deprived  of  his  rights  over  the  same,  &c. 

The  sale  of  the  judgments  seized  was  arrested  by  the  issuing 
of  the  writ  of  injunction ;  and  the  defendant,  McMicken,  filed 
his  answer,  first  pleading  the  general  issue  and  requiring  strict 
proof  of  the  plaintiff's  allegations  ;  he  further  denied  the  validity 
of  the  transfer  of  the  judgments ;  alleged  that  the  pretended  trans- 
fer made  to  William  D.  Boyle  was  fraudulent  and  collusive ;  and 
prayed,  that  the  injunction  might  be  dissolved,  and  the  plaintiff 
condemned  to  pay  interest  and  damages,  &c. 

Judgment  was  rendered  below  in  favor  of  the  plaintiff,  perpe- 
tuating his  injunction ;  and  the  defendant,  after  an  unsuccessful 
attempt  to  obtain  a  new  trial,  took  this  appeal. 

The  first  question  to  which  our  attention  is  called,  under  the 
state  of  facts  above  exposed,  is,  whether  the  transferror,  Arcueil, 
acting  for  the  firm  of  which  he  was  a  member,  and  which  was 
in  a  state  of  liquidation,  was  sufficiently  authorized  by  bis  power 
of  attorney  to  transfer  to  others,  the  debts,  rights  and  credits,  or 
the  general  assets  belonging  to  the  firm  ?  If  he  was,  could  he 
do  so  for  any  other  purpose  but  for  that  of  bringing  the  partner- 
ship to  its  final  liquidation  ?  And  if  he  was  not,  would  not  the 
transfer  by  him  made  to  Boyle  be  null  and  void,  unless  it  be 
shown  that  it  was  made  for  a  good  and  valuable  consideration, 
|n  relation  to  the.  liquidation  of  the  firm  then  under  his  charge  ? 

It  is  perfectly  clear  that,  without  inquiring  into  the  question 
of  notice,  which  is  only  to  be  examined  in  case  we  come  to  the 
conclusion  that  the  transfer  was  a  sufficiently  authorized  and  le- 
gal one  from  its  origin,  the  right  of  the  plaintiff  to  claim  the 
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benefit  of  it,  although  due  notice  thereof  should  have  been  given 
would  be  defeated,  if  the  person  who  made  it  had  no  authority 
to  execute  it,  or  if,  whether  authorized  or  not,  it  is  not  establish- 
ed that  its  execution  was  within  the  object  for  which  the  trans- 
ferror was  appointed,  to  wit:  to  liquidate  the  affairs  of  the  firm*. 
Now,  the  power  of  attorney  under  which  the  transfer  or  assign- 
ment of  the  judgments,  rendered  in  favor  of  the  partnership 
against  C.  C.  S.  Farrar  and  liis  wife,  was  made  to  William  D. 
Boyle,  as  the  agent  of  the  plaintiff,  though  general  in  its  terms  in 
its  beginning  and  close,  details  the  special  powers  which  the 
transferror's  co-partners  thought  proper  to  give  him  in  bringing 
the  firm  to  its  liquidation  ;  they  are  limited  to  certain  acts  which, 
he  is  authorized  to  perform,  among  which  is  that  of  selling  or 
transferring'  all  and  any  shares  of  the  capital  stock  of  any 
bank  ;  but  no  authority  was  given  to  him  to  alienate  the  assets 
of  the  firm  then  in  liquidation,  and  so  declared  to  be  in  the  act 
of  procuration,  or  to  transfer  to  others  any  of  those  assets.  It  is 
a  clear  principle  of  law,  on  the  subject  of  agency,  that  a  mandate 
conceived  in  general  terms,  confers  only  a  power  of  administra- 
tion ;  and  that  to  make  any  act  of  alienation,  or  any  act  of  owner- 
ship, the  power  must  be  express  ;  (Civ.  Code,  arts.  2965,  2966. 
Story  on  Agency,  chap.  6,  §  71  ;)  and  as  no  such  power  is  ex- 
pressly included  in  the  procuration  among  those  which  are  there- 
in detailed,  it  follows,  that  the  transfer  under  consideration  would 
be  a  mere  nullity,  or  an  act  not  binding  upon  the  partnership, 
unless  proof  being  furnished  that  it  was  executed  for  the  settle- 
ment, payment,  or  satisfaction  of  one  of  the  partnership  debts, 
the  consideration  thereof  should  be  shown  to  have  been  beneficial 
to  the  firm,  and  received  for  the  purpose  of  facilitating  its  liqui- 
dation. Here,  it  is  true,  the  transferree  was  charged  to  liquidate 
the  affairs  of  the  firm,  and,  as  such,  he  must  necessarily  be  able 
to  exercise  the  powers  which  the  partners  intended  to  give  him 
to  attain  their  object ;  but  such  powers  are  not  fixed  by  law,  and 
their  limits  ought,  therefore,  to  be  regulated  according  to  the  ex- 
pressions more  or  less  extended  in  the  acts  by  which  they  {les 
liquidateurs)  have  been  appointed.  See  Merlin,  Rep.  de  Jurisp., 
verbo,  Soci6t6,  sect.  8,  §  4,  5,  6.  If  the  act,  however,  was  bene- 
ficial to  the  firm,  and  necessary  for  its  liquidation,  it  should  per- 
VoL.  XII.  S3 
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haps  be  sanctioned,  as  if  done  by  the  concurrence  of  all  the  in- 
terested partners  ;  but  the  fact  must  be  proved,  and  hence,  the 
question  occurs  here,  has  the  consideration  of  the  transfer  relied 
on  been  sufficiently  and  satisfactorily  established? 

On  this  point  it  is  first  necessary  to  remark,  that  the  defendant 
in  his  answer  has  alle£[ed,  that  said  transfer  was  fraudulent  and 
collusive.  As  a  creditor  of  the  firm,  entitled  to  the  benefit  of  his 
seizure,  he  had  a  right  to  attack  the  consideration  of  the  act  relied 
on  to  defeat  it,  and  to  require  proof  of  such  consideration.  2  La. 
492.  The  judgments  assigned  belonged  to  the  firm ;  it  is  a  well 
recognized  rule  that  partnership  efiects  are  responsible  for  part- 
nership debts  ;  (3  La.  494 ;)  and  it  is  clear,  that  the  levy  made 
here  to  satisfy  a  debt  of  the  firn),  should  have  its  full  efiect  on  the 
judgments  seized,  unless  it  be  shown,  that  the  same  judgments 
had  previously  been  duly  and  legally  transferred  in  discharge 
of  the  liabilities  of  the  same  partnership,  and  that  due  notice  of 
the  assignment  had  also  been  given  to  the  debtors  thereof  pre- 
vious to  the  levy. 

We  have  already  seen,  that  the  act  of  pledge  executed  by  the 
firm  in  favor  of  theCitizens'Bank  and  the  Consolidated  Association, 
only  includes  the  judgment  obtained  against  one  of  the  debtors, 
C.  C.  S.  Farrar.  It  is  silent  as  to  the  judgment  against  his  wife, 
which  is  not  therein  mentioned  ;  and  so  far,  said  act  of  pledge 
does  not  agree  with  the  subsequent  transfers,  and  was  perhaps 
insufficient  for  the  purposes  for  which  it  is  now  used.  But  the 
transfer  to  Boyle,  embracing  the  two  judgments,  does  not  show 
the  consideration  for  which  it  was  executed ;  it  merely  refers  to 
another  act  of  the  same  day,  to  which  certain  other  persons  were 
parties,  and  yet  the  latter  act  was  not  produced  in  evidence  !  In 
the  transfer  from  Boyle  to  Smith,  for  whom  it  appears  Boyle  had 
acted  in  this  transaction,  a  consideration  is  expressed,  to 
wit,  the  assumption  of  the  payment  of  certain  notes  to  the  two 
banks,  but  the  sum  is  left  in  blanks  and  the  act  therein  referred 
to  as  having  been  executed  on  the  25th  of  March,  was  not  pro- 
duced in  evidence !  Thus,  although  the  Citizens'  Bank  and  the 
Consolidated  Association,  creditors  of  the  firm  under  the  pledge, 
appear  to  have  had  some  interest  in  the  transfers  to  Boyle  and 
Smith,  nothing  shows  the  consideration  which  was  paid  to  them 
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by  the  transferrees  ;  aud  the  consequence  perhaps  should  be  that, 
having  failed  to  do  so  when  it  was  in  his  power  to  have  procur- 
ed the  evidence  of  the  fact,  if  any  such  exist,  the  plaintiff  should 
be  nonsuited  and  his  injunction  dissolved,  for  want  of  sufficient 
evidence  of  his  right ;  but  as  he  might  perhaps  be  entitled  to  in- 
stitute another  suit,  and  sue  out  a  new  injunction,  we  see  no  rea- 
son why,  being  the  appellee,  he  should  not  be  allowed  an  op- 
portunity to  produce  his  evidence  in  this  suit,  if  it  exists,  and  to 
establish  the  consideration  of  the  transfers  by  him  relied  on;  and  we 
think  that,  under  the  circumstances  of  this  case,  we  may  fairly 
use  our  discretion  in  sending  the  case  back  to  the  court,  a  qua,  for 
a  new  trial,  under  the  principles  above  established,  (Code  of  Pract. 
art.  906,)  and  that  justice  requires  it. 

The  record,  however,  coatains  an  act  of  ratification  of  the 
transfer  made  by  Arcueil  to  Boyle  on  the  26th  of  March,  1844, 
which  act  was  executed  by  the  transferror's  partners  before  a  no- 
tary public,  on  the  6th  of  May,  1845 ;  but  said  act,  passed  since 
the  institution  of  this  suit,  does  not  show  the  consideration  re- 
quired ;  and  as  it  is  without  proof  of  such  consideration,  we  are 
not  prepared  to  say  that  it  should  have  such  retroactive  effect  as 
to  cure  the  defects  of  the  original  transaction,  and  affect  the  rights 
of  a  third  person,  acquired  previous  to  its  execution ;  and  we 
think  that,  under  the  principles  recognized  in  the  case  of  Cfrove 
V.  Harvey  et  aL,  ante,  p.  221,  such  ratification  should  have  no 
such  effect. 

With  regard  to  the  question  of  notice  so  much  debated  in  the 
argument,  we  consider  it  unnecessary  to  express  now  any  opinion 
upon  it ;  so  far  it  is  unimportant,  as  the  plaintiff's  right,  having 
originated  from  a  person  who  was  not  at  the  date  of  the  transfer, 
sufficiently  or  expressly  authorized  to  make  it  for  his  firm,  it  could 
not  avail  him,  unless  proof  be  adduced  that  it  was  made  for  a 
valuable  consideration,  and  exclusively  in  relation  to,  and  for  the 
benefit  of  the  liquidation  of  the  affairs  of  the  partnership  to  which 
the  judgments  assigned  formerly  belonged,  and  with  which  the 
transferror  had  been  charged. 

It  is,  therefore,  ordered  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  that  the  injunction  be 
provisionally  maintained,  and  that  this  case  be  remanded  to  the 
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lower  court  for  a  new  trial,  to  be  there  acted  on  according  to  law, 
the  costs  of  this  appeal  to  be  borne  by  the  plaintiff  and  appellee. 

Lyonsy  for  the  plaintiff. 

Perin,  Phillips  and  Muse,  for  the  appellant. 


Elizabeth  B.  Calmes  and  others,  Heirs  of  Sarah  Calmes,  v. 
James  J.  Carruth  and  another. 

By  a  will  executed  in  the  State  of  South  Caroh'na,  a  testatrix  declared  as  follows : 
"  I  give  to  my  daughter  S.  S.  C,  one-fillh  of  all  my  estate,  both  real  and  person- 
al, during  her  natural  life,  and  afterwards  to  her  children,  the  heirs  of  her  body, 
forever."  The  children  were  in  being  at  the  time  of  the  devise.  In  an  action 
by  the  heirs  of  the  daughter,  claiming  certliin  slaves  who  belonged  to  the  testa- 
trix: Held,  that  this  was  a  donation  of  the  slaves  to  the  daughter  for  her  natoral 
life,  and  afterwards  to  her  children,  the  heirs  of  her  body,  forever. 

Appeal  from  Ihe  District  Court  of  St.  Helena,  Jonesj  J.  The 
defendant  Carruth,  appealed  from  a  judgment  rendered  in  favor 
of  the  plaintiffs,  declaring  them  entitled  to  certain  slaves  sued  for, 
and  allowing  them  $1296,  as  damages  against  him  individually. 
The  judgment  was  in  favor  of  the  other  defendant. 

Sheaf e  and  Merrick^  for  the  plaintiffs.  The  rule  in  Shelley's 
case,  does  not  apply  to  wills.  Fonblanque  on  Equity,  62,  and 
notes.  4  Vesey,  227.  Croke  Jas.  590.  Nayes  v.  Richardson, 
2  Mass.  63.  The  word  children,  is  a  word  of  purchase.  2 
Atkyns,  220.  3  Mass.  360.  Kent's  Comm.  lect.  59,  s.  4.  Doe 
V.  Laming,  2  Burrows,  1100.  Read  v.  Snell,  2  Atkyns,  64. 
Champion  v.  Preaux,  1  Atkyns,  472. 

Baylies,  for  the  appellants.  Under  the  bequest  in  the  will  of 
Mrs.  Braselman  of  one-fifth  part  of  all  her  estate,  both  real  and 
personal,  to  S.  S.  Calmes,  during  her  natural  life,  and  afterwards 
to  her  children,  the  heirs  of  her  body,  forever,  the  slaves  in  dis- 
pute became  the  absolute  property  of  S.  S.  Calmes.  See  the  rule 
in  Shelley^s  case,  and  the  commentary  of  Kent.  4  Kent's  Comm. 
214,  215.  Under  the  English  law,  the  words  which  would 
create  an  estate  tail  as  to  freeholds,  give  the  absolute  property  as 
to  chattels.    2  Kent's  Comm.  354.    4  Ibid.  227-229:    Polk  v. 


f 


MARCH,.  1846.  061 


Calraes  aod  others  v.  Carruth  aud  another. 


FaHo,  9  Yerger,  209.  1  Bay,  453.  2  Ibid.  471.  1  Peere  Wil- 
liams, 143,  144. 

BuLLARD,  J.  The  plaintiffs  claim,  as  heirs  of  their  mother, 
of  the  syndic  of  the  creditors  of  their  father,  William  Calmes,  cer- 
tain slaves  which  they  assert  were  bequeathed  to  her  by  Drusilla 
Braselman,  in  the  State  of  South  Carolina.  They  allege,  that  the 
testatrix  in  her  lifetime,  lent  to  their  mother,  as  well  'lis  to  her 
other  children,  a  certain  number  of  slaves  which  were  afterwards 
given  by  will,  and  that  ft  part  of  the  slaves  in  question  were  re- 
ceived in  that  way,  and  with  that  understanding  ;  and,  that  after 
her  death  their  mother,  one  of  the  heirs  and  legatees,  retained 
them  as  a  part  of  her  portion. 

The  defendants  answer,  that  the  slaves  were  legally  sequester- 
ed ;  that  they  became  the  property  of  the  creditors  of  William 
Calmes,  by  his  surrender  and  its  acceptance  by  the  Judge ;  and 
they  deny  the  allegations  in  the  petition.  In  a  supplemental  an- 
swer they  deny,  that  Drusilla  Braselman  was  ever  in  possession 
or  owner  of  any  of  the  slaves  except  Coteman,  but  aver  that  they 
were  the  property  of  the  insolvent,  William  Calmes. 

It  appears  that  Calmes  had  resided  with  his  family  in  the  State 
of  Mississippi,  and  afterwards  removed  to,  ^nd  resides  in  Lou- 
isiana. 

The  clause  in  the  will  of  Drusilla  Braselman,  which  contains 
the  alleged  bequest,  is  bs  follows :  "  I  give  and  bequeath  to  my 
beloved  daughter  Sarah  S.  Calmes,  wife  of  William  Calmes,  one- 
fifth  part  of  all  my  estate,  both  real  and  personal,  during  her  na- 
tural life,  and  afterwards  to  her  children,  the  heirs  of  her  body, 
forever." 

Two  questions  are  presented  by  this  case :  First.  Whether 
under  this  clause  in  the  will,  Sarah  S.  Calmes  took  only  a  life  es- 
tate, with  remainder  over  to  her  children,  who  it  appears  were 
in  esse  at  the  opening  of  the  will,  or  a  fee  simple  according  to 
the  laws  of  South  Carolina.  In  the  latter  case,  they  vested  in  the 
husband ;  in  the  former,  they  descended  to  the  heirs  of  the  legatee. 
Secondly,  Whether,  in  point  of  fact,  the  slaves  now  claimed  are 
the  same  thus  intended  to  be  bequeathed. 

I.  It  is  ingeniously  argued  by  the  counsel  for  the  appellants, 
in  an  elaborate  brief,  that  the  rule  in  Shelley's  case  is  applicable 
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to  the  devise  contained  in  this  will,  to  wit,  that  when  the  ances- 
tor by  any  gift  or  conveyance,  taketh  an  estate  of  freehold,  and 
in  the  same  gift  or  conveyance  an  estate  is  limited,  either  me- 
diately or  immediately,  to  his  heirs  in  fee  or  in  tail,  the  word  heirs 
is  a  word  of  limitation  of  the  estate,  and  not  a  word  of  purchase. 

The  present  is  a  devise  of  personal  property  to  Mrs.  Calmes, 
during  her  natural  life,  and  afterwards  to  her  children,  the 
heirs  of  her  body,  forever.  Now  it  is  shown,  that  the  children, 
who  now  claim  were  in  being  at  the  time  of  the  devise  ;  and, 
we  think  the  use  of  the  word  children,  though  not  specifically 
named,  may  well  be  considered  as  qualifying  the  expression 
which  follows,  to  wit,  the  heirs  of  her  body.  In  the  case  of 
Christmas  and  wife  v.  Weston^  (not  yet  published,)  where  the 
remainder-men  were  named,  and  were  in  esse,  we  held,  that  the 
devise  was  limited  to  a  life  estate  in  the  first  donee,  and  that  the 
remainder  vested  at  the  same  time  with  the  particular  estate. 
The  present  case  appears  to  us  to  come  within  the  principle  re- 
cognized in  Kent's  Commentaries,  as  applicable  to  a  case  in  which 
the  heirs  are  spoken  of  as  now  living,  which  would  clearly  indi- 
cate the  Intention  of  the  donor  to  give  only  a  life  estate  to  the 
first  devisee.   4  Kent,  221. 

Such  we  think,  would  be  the  construction  in  South  Carolina, 
according  to  the  principles  settled  by  the  highest  courts  in  that 
State.  1  Bay,  463-480.  2  Bay,  471.  2  Hill,  328-463.  1 
McCord,  60.    1  Wott  &  McCord,  69. 

II.  The  identity  of  the  slaves  is  the  next  question.  It  appears, 
that  only  two  slaves  were  received  by  Calmes,  from  the  estate  of 
Mrs.  Braselman,  to  wit,  Coleman  and  Ben.  The  others,  it  is  al- 
leged, were  advanced  or  loaned  by  the  testatrix  to  her  daughter, 
and  were,  after  her  death,  taken  and  considered  as  a  part  of  her 
legacy.  It  is  further  conceded,  that  Calmes  sold  the  slave  Ben 
received  from  the  estate,  and  with  the  proceeds  of  the  sale,  to- 
gether with  other  moneys  received  by  him  from  Uie  estate  of  Mrs. 
Braselman,  purchased  Juliette,  who  has  been  recovered  in  this 
case.  Such  being  the  fact,  it  is  obvious  that  the  plaintiffs  can- 
not recover  Juliette.  The  title  to  her  is  in  the  father,  although 
he  appropriated  perhaps  the  funds  of  the  plaintiffs  to  purchase  her. 
If  she  had  died,  it  would  have  been  at  the  risk  of  the  father,  who 
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owed  them  the  value  of  the  slave  sold  by  him,  and  the  money  re- 
ceived for  him  from  the  estate. 

The  evidence  as  to  the  other  slaves  has  been  strenuously  corn- 
batted,  and  the  credibility  of  some  of  the  witnesses  attacked. 
This  was  left  to  the  jury,  and  the  verdict  upon  that  part  of  the 
case,  is  not  so  unsupported  by  evidence  as  to  enable  us  to  set  it 
aside  as  clearly  erroneous. 

It  appears,  that  one  of  the  negro  children  by  the  name  of  Joe, 
found  by  the  jury  to  be  property  of  the  plaintiffs,  was  omitted  in 
the  judgment,  and  we  have  been  urged  to  amend  the  judgment 
in  that  respect,  and  make  it  conform  to  the  verdict. 

The  jury  gave  damages  to  the  amount  of  $1296,  against  the 
defendant  Carruth,  individually.  This  is  complained  of  as  er- 
roneous. 


Same  ('ase. — On  a  Re  hearing. 

A  4aTe  belonging  to  minors  baTing  been  sold  by  their  father,  another  slave  was 
purchased  with  the  proceeds.  The  Tather  haying  made  a  surrender  of  his  pro- 
perty, the  plainti^,  by  their  under-tntor,  sued  to  recover  the  slave  so  purchased : 
Held^  that  the  title  of  the  slave,  which  vested  in  the  insolvent,  passed  to  his  cre- 
ditors :  and  that,  admitting  that  minors,  where  their  property  has  been  illegally 
•old,  or  where  a  purchase  has  been  made  with  their  funds,  can  claim  either  the 
money  or  the  property,  yet  they  can  make  this  election  only  after  coming  of 
age,  such  election  being  equivalent  to  an  alienation  of  their  estate  or  to  a  pur- 
chase of  property. 

Defendant,  in  a  proceeding  instituted  in  his  own  name,  having  caused  certain 
slaves  belonging  to  plaintiff  to  be  sequestered  as  the  property  of  his  debtor,  an 
insolvent,  sabsequently  qualified  as  syndic  of  the  credkori  of  the  latter,  and  in  that 
capacity  proceeded  to  advertise  the  slaves  for  sale.  In  an  aetion  by  plaintiffi  to 
arrest  the  sale,  and  for  damages  for  the  illegal  sequestration  :  Htld,  that  dama- 
ges were  properly  allowed  against  the  defendant  individually. 

Skeafej  for  the  plaintiflFs.  The  court  in  the  opinion  pronounc- 
ed in  this  case,  did  not  advert  to  the  fact,  that  the  sequestration 
which  is  the  foundation  of  this  action,  was  obtained  by  Carruth 
as  a  creditor,  and  not  as  syndic  of  the  insolvent.  The  action  is 
against  Carruth  individually.  The  petition  states,  by  way  of 
narration,  and  to  identify  the  negroes,  that  they  had  been  adver- 
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tized  for  sale  by  him  as  syndic.  Carruth  cannot  shield  himself 
from  personal  responsibility,  by  alleging  that  he  acted  as  syndic. 
2  La.  201,  350.    6  La.  449.    2  Robinson,  346. 

It  is  well  settled  in  courts  of  equity,  that  where  property  has 
been  purchased  by  a  guardian  with  the  funds  of  the  ward,  the 
latter  may  elect  to  take  the  thing  purchased,  or  sue  for  the  money 
used.  So,  where  a  trustee  invests  trust  property  or  its  proceeds 
in  any  other  property,  the  cestui  que  trust  has  the  option  of  tak- 
ing the  property  so  purchased,  or  of  holding  the  trustee  per- 
sonally liable.  Oliver  v.  Pratt,  3  Howard's  Sup.  CU  Reports, 
405. 

Merrick,  on  the  same  side.  The  minors  have  the  right  to 
claim  the  money,  or  the  property  purchased.  2  Equity  Digest, 
474,  et  seq.,  Title,  Resulting  Trusts.  1  Johnson's  Ch.  Rep.  450. 
2  Washington  C.  C.  R.  44L    4  Kent's  Comm.  305-6. 

Bat/lies,  for  the  appellants. 

MoRPHY,  J.  On  a  re-examination  of  the  pleadings  and  evi- 
dence in  this  case  we.are  of  opinion,  that  the  claim  for  damages 
against  the  defendant  Carruth  individually,  was  properly  sustain- 
ed by  the  verdict  and  judgment  below.  The  sequestration  of  the 
slaves  belonging  to  the  plaintiffs,  was  sued  out  by  the  defendant 
as  a  creditor  in  his  individual  name,  some  time  before  the  ap- 
pointment of  a  syndic  to  the  estate  of  William  Calmes.  The 
proceeding  was  instituted  under  the  insolvent  law  of  1817,  which, 
without  requiring  bond,  as  in  other  cases  of  sequestration,  gives 
this  harsh  remedy  on  the  simple  oath  of  a  creditor,  that  he  has 
strong  reasons  to  fear,  that  the  debtor  may  avail  himself  of  the 
stay  of  proceedings,  to  keep  his  property  from  his  creditors.  B. 
<fc  C.'s  Dig.  488,  §  9.  About  three  months  afterwards,  the  de- 
fendant was  appointed  syndic  and  proceeded  to  advertise  the 
slaves  seized  for  sale  as  syndic,  when  the  plaintiffs  brought  this 
action  for  the  double  purpose  of  arresting  the  sale,  and  of  recov- 
ering damages  against  Carruth,  for  having  illegally  seized  and 
detained  their  property.  The  petition  states,  that  the  slaves 
were  seized  at  the  instance  of  James  J.  Carruth,  and  although *in 
speaking  of  the  negroes,  he  is  said  to  have  advertised  them  for 
sale,  as  syndic,  the  claim  for  damages  is  distinctly  set  up  against 
him  in  his  private  capacity.    Admitting  that  Carruth  was  quali- 
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fied  to  act  as  syndic,  which  is  strenuously  denied  by  the  plaintiffs^ 
on  the  ground,  that  he  never  gave  any  bond  as  such,  nor  was 
ever  dispensed  from  giving  one  by  the  creditors,  it  is  believed  to 
be  well  settled,  that  no  administrator  can  perpetrate  acts  to  the 
injury  of  others,  and  shelter  himself  from  personal  liability  under 
his  representative  capacity,  especially,  where,  as  in  this  case,  such 
acts  were  committed  previous  to  his  appointment.  2  I^a.  202. 
6  La.  451.  2  Rob.  346.  The  defendant  when  appointed  syndic, 
could  have  brought  a  petitory  action  ;  and  if  he  had  feared  the 
removal  of  the  property,  he  might  have  had  it  sequestered,  upon 
giving  adequate  security  to  protect  the  rights  of  the  plaintiffs. 
Instead  of  doing  so,  he  chose  to  resort  to  the  step  he  took,  in  his 
own  name  as  a  creditor,  when  the  slaves  in  question  were  not 
mentioned  in  the  insolvent's  schedule,  and  when  he  well  knew 
that  they  belonged  to  the  plaintiffs,  whose  attorney  he  had  been 
in  a  suit  against  one  N.  Berthoud,  wherein  they  were  adjudged 
to  be  their  property.  Under  the  circumstances  of  this  case  as 
exhibited  by  the  record,  we  cannot  say  that  the  jury  allowed  ex- 
cessive damages. 

As  relates  to  the  slave  Juliette,  admitting  that  the  evidence 
fully  makes  out  that  she  was  purchased  by  William  Calmes, 
with  funds  belonging  to  his  minor  children,  and  that  minors, 
when  their  property  has  been  illegally  sold,  or  a  purchase  made 
with  their  funds,  can  claim  either  the  money  or  the  property,  yet^ 
we  apprehend,  that  they  can  make  this  election  only  when  they 
become  of  age,  because  it  is  equivalent  to  an  alienation  of  their 
estate,  or  a  purchase  of  property,  which  acts  they  cannot  do  with- 
out the  authorization  of  a  family  meeting.  In  the  present  case, 
all  the  plaintiffs  except  one,  are  still  minors,  and  they  are  incom- 
petent to  ratify  or  approve  of  the  purchase  of  their  father.  The 
title  to  this  slave  which  vested  in  him,  has  passed  to  his  creditors 
by  his  surrender. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  avoided  and  reversed,  and  the  verdict  set  aside, 
as  to  the  slave  Juliette  ;  and  it  is  further  adjudged  and  decreed, 
that  the  plaintiffs  recover  and  be  quieted  in  their  title  to  the 
following  slaves,  to  wit :  PhilliSj  Jordm,  Mcariah^  and  her  two 
children,  Dublin  and  Eliza^  Joe,  Edinborough  and  Coleman  ; 
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and  that  they  have  judgment  against  the  succession  of  Janies  J. 
Carruth,  individually,  for  one  thousand  two  hundred  and  ninety* 
six  dollars,  with  costs  in  the  District  Court ;  reserving  to  them 
their  right  if  any  they  have,  to  claim  of  the  syndic,  in  due  course 
of  administration,  the  amount  due  by  their  father  for  money  or 
property  disposed  of  belonging  to  them ;  the  costs  of  this  appeal 
to  be  borne  by  the  plaintiffs  and  appellees. 


NoRBERT  Marionneaux,  Administrator  of  the  Succession  of 
Marie  Jeanne  Guyot,  v.  Louis  Marionneaux. 

Though  an  heir  who  purchaaes  property  at  a  sale  of  the  effects  of  the  succession, 
is  not  obliged  to  pay  the  surplus  of  the  price  above  the  portion  comiug  to  him, 
until  this  portion  is  definitely  fixed  by  a  partition  (C.  C.  1265,  2603) ;  yet  where 
interest  from  a  certain  time  was  stipulated  as  a  part  of  the  price  of  the  property 
purchased,  he  will  be  bound  to  pay  it,  though  from  a  period  anterior  to  the  par- 
tition of  the  property.  Per  Curiam  :  Were  it  otherwise,  the  condition  of  the 
heirs  who  purchase  would  be  more  fayorable  than  that  of  the  rest. 

Appeal  from  the  District  Court  of  Iberville,  Deblieux^  J. 

Labauve,  for  the  plaintiff. 

Edwards  J  for  the  appellant. 

BuLLARD,  J.  The  plaintiff  who  sues  as  administrator  of  the 
estate  of  Marie  Jeanne  Guyot,  deceased,  wife  of  Francois  Mari- 
onneaux, and  of  the  community  formerly  existing  between  them, 
represents  that,  at  the  sale  of  the  property  belonging  to  the  es- 
tate, Louis  Marionneaux,  one  of  the  heirs,  purchased  property  to 
a  larger  amount  than  his  share  of  the  estate,  payable  one-third 
in  March,  1833,  one-third  in  March,  1834,  and  one-third  in 
March,  1835,  which  purchases  were  according  to  the  terms  of 
the  sale  to  bear  interest  at  ten  per  cent  from  the  time  the  instal- 
ments fell  due,  until  paid :  that  being  one  of  the  heirs,  he  was 
not  bound  to  pay  until  the  final  liquidation  of  the  estate,  and 
then  only  the  amount  over  and  above  his  virile  share.  He  re- 
presents, that  the  estate  has  been  finally  liquidated,  so  as  to  show 
the  amount  coming  to  each  heir.  It  is  alleged,  that  the  defendant 
owes  a  balance  of  $539  72,  with  interest  at  ten  per  cent,  from 
April,  1838,  for  which  this  suit  is  brought. 
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This  balance  is  ascertained  by  adding  the  interest  due  on  the 
purchase  up  to  the  payment  of  each  instalment  paid  by  him,  or 
coming  to  him  as  heir,  and  carrying  forward  the  balance,  with 
interest  to  the  next  payment  or  compensation  up  to  April,  1838, 
when  the  final  balance  was  struck,  and  the  interest  according  to 
the  terms  of  the  sale  is  then  charged  upon  the  balance  against 
the  defendant.  The  liquidation  of  the  estate  appears  to  have 
been  made  in  1840,  showing  the  share  coming  to  each,  and  how- 
far  the  purchases  made  by  any  one  of  the  heirs  fell  short  of,  or 
exceeded,  his  distributive  share. 

The  defendant  who  was  condemned  to  pay  the  above  balance, 
with  interest  at  ten  per  cent,  has  appealed  from  the  judgment, 
and  contends,  in  this  court ;  1st.  That  there  was  no  liquidation,  or 
partition  of  the  estate,  until  the  28th  of  March,  1840.  2d.  That 
the  defendant,  one  of  the  heirs,  was  not  obliged  to  pay  for  the 
property  purchased  by  him  until  that  time,  according  to  articles 
1265  and  2603,  of  the  Civil  Code.  3d.  That  he  was  not,  con- 
sequently, in  default,  and  owes  no  interest  on  the  purchase  money 
previously  to  March,  1840.  4th-  That  the  whole  amount  claim- 
ed is  for  interest,  the  principal  having  been  paid.  5th.  That  in 
the  settlement  and  partition  the  defendant  was  not  charged  with 
interest,  and  that  that  settlement  is  conclusive. 

The  two  first  of  these  propositions  are  undeniable,  but  we 
think  it  does  not  follow  as  contended  for,  that  the  heir  who  pur- 
chases owes  no  interest,  when  such  interest  has  been  expressly 
stipulated,  and  consequently  forms  a  part  of  the  price.  If  it 
were  otherwise,  the  condition  of  the  heirs  who  purchase  would 
be  more  favorable  than  that  of  those  who  do  not  purchase,  be- 
cause they  would  enjoy  a  part  of  the  property,  without  any 
equivalent,  until  the  final  settlement  among  the  heirs,  and  their 
portions  would  thus  be  unequal.  If  the  partition  were  now 
to  be  made,  the  mass  would  be  composed  in  part  of  the  price 
for  which  the  property  sold,  with  the  interest  added  up  to  this 
time,  and  the  heir  who  purchased  would  owe  the  balance  after 
deducting  his  portion.  But  it  appears  that  in  this  case,  the  heirs 
received  their  portions  by  instalments  corresponding  with  the 
terms  of  sale  of  property  as  above  explained,  and  the  interest  is 
charged  only  on  the  balance  duo  after  the  last  instalment,  in 
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1838.  The  settlement  with  the  defendant  was  made  as  if  he 
were  a  stranger  to  the  estate,  and  had  purchased  property  at  the 
the  sale,  and  had,  from  time  to  time,  made  partial  payments. 
Such  payments  or  compensations  were  imputed  to  the  aggregate 
of  capital  and  interest  at  each  term  of  payment,  in  the  usual  man- 
ner of  calculating  interest,  when  partial  payments  have-  been 
rnade  exceeding  the  amount  of  interest  due. 

The  only  doubt  we  have  entertained  in  this  case  is,  whether 
the  administrator  could  maintain  such  an  action,  inasmuch  as 
his  duties  consist  mainly  in  liquidating  the  estate  quoad  the  cre- 
ditors. But  as  the  plaintiff  is  himself  one  of  the  heirs,  and  no  ex- 
ception has  been  made  on  that  ground,  we  have  not  thought  it 
our  duty  to  notice  it.  The  judgment  does  not  appear  to  us  er- 
roneous  upon  the  merits. 

Judgment  affirmed.  . 


Mart  M'Gary  v.  The  President  and  Council  of  the  City 
OP  Lafayette. 

Appeal  from  the  District  Court  of  the  First  District,  Bucha- 
nan^ J. 

Roseliusy  for  the  plaintiffs. 

Michel  and  Preston^  for  the  appellants. 

BuLLARD,  J.  This  case  grew  out  of  that  of  Hanson  et  al,  v. 
77ie  City  Council  of  Lafayette^  decided  in  May,  1841,  (18  La. 
300,)  in  which  we  held,  that  the  City  Council  had  a  right  to  con- 
struct a  new  lev^  in  conformity  to  their  ordinance,  and  to  take 
sixty  feet  along  the  river  from  the  break  of  the  bank,  and  we  disr 
solved  an  injunction  provisionally  granted  on  the  petition  of 
Hanson  and  others,  among  whom  was  the  present  plaintiff,  to  pre- 
vent the  Council  from  taking  a  part  of  their  lots. 

After  this  judgment  was  rendered,  to  wit :  in  September,  1841^ 
the  present  plaintiff  presented  her  petition  to  the  District  Court, 
setting  forth  her  ownership  of  one  of  the  lots  fronting  on  the  new 
lev6e,  and  representing,  that  she  had  been  formerly  disturbed  in 
her  possession  by  the  City  Council,  who  asserted  a  right  to  make 
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a  new  lev^e  and  road  over  a  portion  of  her  property  ;  that  to  pre« 
vent  their  doing  so,  she  with  others,  had  obtained  an  injunction, 
which  was  perpetuated  in  the  District  Court,  but  that  on  appeal 
it  was  dissolved  and  the  suit  dismissed ;  that  according  to  the 
decision  of  the  Supreme  Court,  the  city  authorities  have  a  right 
to  make  the  said  \evie  according  to  their  ordinance  and  a  plan 
which  they  had  adopted ;  that  in  obedience  to  that  judgment,  she 
had  proceeded  to  demolish  her  building  from  that  portion  of  the 
lot  over  which  the  new  levee  and  road  were  to  run ;  and  that,  in 
order  that  she  might  know  precisely  the  line  on  which  she  was 
permitted  to  build,  she  applied  to  the  surveyor  of  the  city  of  La- 
fayette, who  gave  her  the  lines ;  that  conforming  to  the  lines 
thus  given,  and  in  obedience  to  the  judgment  of  the  Supreme 
Court,  and  in  conformity  to  the  plan  with  reference  to  which  said 
decision  was  rendered,  she  removed  and  proceeded  to  erect  her 
buildings  on  her  property  ;  that,  having  thus  submitted  to  the  de- 
cree of  the  court,  and  abandoned  the  property  claimed  by  the 
Corporation,  the  President  and  Board  of  Council  are  still  mali- 
ciously and  illegally  vexing,  harassing  and  disturbing  her  in  the 
enjoyment  of  her  property ;  that  their  intention  is,  to  expropriate 
and  expel  her  from  her  property  by  a  course. of  arbitrary  and  op- 
pressive proceedings  under  color  and  cloak  of  law ;  and,  that  they 
are  about  to  enter  upon  and  demolish  and  destroy  the  buildings 
and  improvements  on  her  property ;  that,  her  property  is  not  with- 
in the  incorporated  limits  of  the  city  of  Lafayette ;  that  the  dam- 
ages already  sustained,  and  which  she  will  sustain,  in  conse- 
quence of  these  illegal  acts  and  doings,  is  upwards  of  ten  thousand 
dollars.  She  concludes  by  praying  for  an  injunction  command- 
ing the  President  of  the  Council  and  the  Board  itself,  and  all 
other  persons,  not  to  enter  upon  the  land  of  the  petitioner,  nor  to 
commit  any  net  of  trespass  thereon,  until  the  further  order  of  the 
court,  and  that  said  injunction  may  be  made  perpetual,  and  that 
she  may  have  judgment  for  her  damages,  and  for  general  relief. 

An  injunction  was  accordingly  issued,  on  the  14th  of  Septem- 
ber, and  was  served  on  the  same  day  upon  Phelps,  the  President 
of  the  Council. 

While  the  injunction  was  in  full  force,  and  while  the  plaintiff 
was  proceeding  with  her  building  on  the  line  indicated  by  the 
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City  Surveyor,  on  the  16th  and  17th  of  the  month  of  September, 
the  President  repaired  in  person,  wi.<i  a  number  of  persons  under 
his  command,  and  demolished  a  part  of  the  wail  which  had  been 
carried  up  one  story  high.  The  whole  front  wall  was  pulled 
down,  and  the  side  walls,  about  six  or  seven  feet  in  depth  back 
from  the  street. 

On  the  3d  of  November  following,  the  defendants  filed  their 
answer  containing  a  general  denial.  They  aver,  that  they  have 
done  nothing,  and  do  not  intend  to  do  anything,  except  what 
may  be  authorized  by  law  and  by  said  judgment,  for  the  con- 
struction and  preservation  of  the  lev6e  in  front  of  the  city  of  La- 
fayette. 

The  case  was  tried  by  a  jury,  who  gave  a  verdict  for  ten  thou- 
sand dollars  damages  against  the  city,  and  they  appealed,  after 
asking  unsuccessfully  for  a  new  trial. 

The  record  contains  a  certificate  of  Hugh  Grant,  the  City  Sur- 
veyor, dated  August  3,  1841,  which  states,  that  he  bad  determin- 
ed and  marked  the  front  line  of  the  plainliflT's  property  on  the 
levee  between  Jackson  and  Philip  streets,  according  to  which, 
twenty-two  feet  three  inches  will  be  cut  away  from  her  frame 
dwelling  on  the  side  towards  Jackson  street,  and  twenty-one  feet 
four  inches  on  the  side  next  to  Philip  street. 

There  is  another  certificate  in  the  record,  dated  the  3d  of  Sep- 
tember, signed  by  Buisson,  the  former  City  Surveyor,  and  who 
had  made  the  plan  in  the  record  in  the  case  of  Hanson  et  al,  v. 
The  City  of  Lafayette.  He  certifies,  that  he  had  determined 
the  front  line  of  the  plaintifi'^s  lot,  in  conformity  to  a  plan  of  the 
new  levee  ordered  by  the  City  Council,  which  plan  is  now  depo- 
sited in  the  Supreme  Court,  in  the  proceedings  above  referred  to. 
That  he  found  the  line  already  determined  and  correctly  marked 
by  stakes,  which  he  was  told,  were  placed  there  on  the  3d  of  Au- 
gust, by  Grant,  the  City  Surveyor,  as  appears  by  his  certificate. 
He  further  certifies,  that  in  his  opinion,  the  lot  is  within  the  in- 
corpomted  suburbs  of  the  parish  of  Jefferson. 

Both  the  surveyors  were  examined  as  witnesses  on  the  trial  of 
the  cause-  Buisson  testified,  that  he  was  the  City  Surveyor  until 
July,  1841,  and  when  the  plan  of  the  new  lev6e  was  made,  and 
that  he  was  on  the  jury  which  determined  the  lines  of  the  new 
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Iev6e.  He  was  applied  to  by  the  plaintiff  for  her  lines  in  confor- 
mity  to  the  plan  for  the  location  of  the  new  lev6e.  He  was  ap- 
plied to  before  the  dedree  of  the  Supreme  Court  was  rendered. 
He  delivered  to  plaintiff  his  certificate,  which  is  in  evidence* 
The  plaintiff  called  on  him  to  examine  the  lines  according  to  the 
certificate  of  Grant,  and  he  found,  upon  examination,  that  the 
lines  were  in  conformity  to  the  plan  in  the  Supreme  Court.  The 
line  of  the  projected  levee  took  about  twenty  feet  of  the  plaintiff's 
lot ;  and  this  lev6e  was  to  serve  the  double  purpose  of  a  road  and 
lev6e.  That  the  projected  lev6e  is  marked  on  the  plan  A,  in  red 
lines,  and  was  all  that  was  claimed  by  the  city  of  Lafayette  at  the 
time.  He  knows,  that  after  the  lines  were  given  by  him  and  by 
Grant,  the  plaintiff  commenced  very  near  the  line,  but  not  on  it* 
The  building  was  of  brick,  and  had  been  raised  to  the  second  story, 
the  beams  having  been  placed  on.  He  was  present  when  the  Pre- 
sident of  the  Council,  and  persons  under  his  command,  on  the  16th 
and  17th  of  September,  demolished  the  brick  building.  The  wood-* 
en  building  had  been  taken  away  as  far  as  it  was  required  to  be. 
He  says,  that  the  space  between  the  foot  of  the  new  lev6e  and  low 
water  mark  was,  on  an  average,  thirty  feet,  and  the  distance  from 
McGary's  old  house  to  high  water  mark  was  thirty -five  feet,  and 
to  low  water  mark  fifty-three  feet,  and  that  the  new  brick  build- 
ing is  about  twenty-nine  feet  back  of  the  old  one,  and  conse- 
quently sixty-four  feet  from  where  the  natural  break  of  the  bank 
was,  prior  to  the  construction  of  the  new  lev^e ;  that  according 
to  the  decision  of  the  jury,  the  line  of  the  lev^e  was  to  be  as 
straight  as  practicable,  before  each  square  from  Philip  to  Jose- 
phine street ;  that  the  line  between  those  streets  has  been  put  a 
little  further  back  than  was  required  by  the  plan.    ' 

Grant,  the  successor  of  Buisson,  testified,  that  soon  after  his 
appointment,  he  was  called  on  for  lines  of  property  on  the 
lev6e  ;  that  he  went  to  the  Supreme  Court  and  got  the  plans,  and 
afterwards  he  learned  that  the  court  had  decided  that  they  were 
to  have  sixty  feet  from  the  break  of  the  bank,  wherever  it  should 
be,  in  each  square,  in  as  straight  a  line  as  possible,  and  this  makes 
the  difference  between  the  two  surveys ;  that  no  more  than  sixty 
feet,  and  that  barely,  has  been  taken  opposite  to  McGary's  proper- 
ty from  the  break  of  the  bank ;  that  the  defendants  have  taken 
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down  a  part  of  the  plaintiff's  house,  and  there  is  not  more  than 
sixty  feet  between  the  front  as  taken  down,  and  the  break  of  the 
bank ;  that  the  certificate  which  he  gave  was  given  in  conformi- 
ty with  the  plan  in  the  Supreme  Court,  and  the  line  which  be 
gave  afterwards  was  because  he  had  to  deviate  from  the  first 
line,  because  he  could  not  get  the  sixty  feet  without  doing  so, 
and  the  same  thing  has  been  done  all  along  the  front.  He  saw 
nothing  in  the  decretal  part  of  the  decision  of  the  Supreme  Court 
to  guide  him  in  running  the  line  for  the  new  lev6e ;  Chat  he  was 
guided  by  the  decree  bodily  ;  that  be  interpreted  the  opinion  of 
the  Supreme  Court  as  allowing  sixty  feet  from  the  break  of  the 
bank,  before  e^ery  property,  whether  it  was  given  in  Buisson's 
plan  or  not ;  and,  by  so  doing,  he  moved  back  the  line  in  some 
instances  on  an  average,  some  seven  feet. 

The  principal  question  which  the  case  presents  upon  the  mer^ 
its,  independently  of  the  fact,  that  the  vio  ent  proceedings  of  the 
city  authorities  were  in  defiance  of  the  injunction  existing  at  the 
time,  is  brought  to  our  attention  by  a  bill  of  exceptions  taken  by  the 
defendants  to  the  charge  of  the  Judge.  He  told  the  jury,  that  the 
proper  interpretation  of  the  judgment  of  the  Supreme  Court,  in 
the  case  of  Hanson  ist  aL  v.  The  City  of  Lafayette^  was,  that  the 
defendants  should  be  allowed  to  proceed  with  the  demolition  of 
all  buildings  existing  on  the  space  reserved  by  them  for  the  nse 
of  the  public,  according  to  a  plan  made  by  B.  Buisson,  City  Sur- 
veyor, in  said  suit ;  that  the  said  judgment  gave  sixty  feet  for 
the  use  of  the  public,  according  to  the  said  plan,  and  not  other- 
wise ;  and  that,  if  the  defendants  took  more  ground  than  was  al- 
lowed by  said  plan,  they  were  responsible  in  damages. 

With  a  view  of  ascertaining  the  correctness  of  this  charge  of 
the  District  Judge,  we  have  looked  into  the  pleadings  and  deci- 
sion of  the  court,  in  the  case  alluded  to,  and  we  find  that  the  plan 
of  Buisson  was  not  contested  by  either  party.  It  was  with  refer- 
ence to  it,  that  the  jury  proceeded  in  laying  out  the  lev^  ;  it  was 
with  reference  to  it,  as  the  basis  of  the  proceedings  of  the  City 
Council,  that  the  injunction  was  taken  in  the  first  instance  in 
that  case.  All  parties  appear  to  have  acquiesced  in  the  fact,  that  it 
correctly  represented  the  localities.  The  President  of  the  Coun- 
cil gave  his  notices  to  remove  obstructions  and  buildings  on 
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the  line  of  the  lev^e  ordained  1)y  the  Council  in  front  of  and 
through  their  property,  according  to  the  plan  made  by  the 
City  Surveyor  ;  and  the  whole  litigation  turned  upon  the  ques- 
tion  whether  the  line  marked  out,  was  such  as  the  law  author- 
ized. The  City  Surveyor  was  ordered  to  show  the  parties 
the  lines  when  requested ;  and  the  President  and  Surveyor,  were 
authorized  to  remove  obstructions  and  incumbrances,  always 
with  reference  to  the  plan,  and  it  was,  when  proceeding  to  per-* 
form  their  duty,  that  they  were  stopped  by  the  injunction  in  that 
case.  The  decree  was  simply  that  the  injunction  should  be  dis*- 
solved ;  but  that  decree  necessarily  authorized  the  city  authori- 
ties to  proceed  in  making  the  lev6e  according  to  the  planof  Buis- 
son.  The  plaintiff,  after  demolishing  her  wooden  building  ac« 
cording  to  the  lines  given  by  Buisson  and  Grant,  which  were  as-» 
certained  by  reference  to  the  plan  of  Buisson  in  the  record,  and 
after  laying  the  foundation  of  her  brick  building  according  to  the 
same  lines,  apprehensive  of  further  disturbance,  sought  the  pro- 
tection of  the  law,  and  a  restraint  upon  the  operations  of  the  de- 
fendants, until  her  rights  could  be  verified  by  the  court.  But  the 
defendants  chose  to  take  summary  justice  into  their  own  hands ; 
to  set  at  defiance  the  authority  of  the  court,  and  to  proceed  to  de- 
molish by  force,  the  plaintiffs  building.  The  court,  in  our  opin- 
ion, did  not  err  in  their  construction  of  the  decree  of  this  court. 
The  plan  of  Buisson  was  evidently  considered  as  correct  at  the 
time,  and  representing  the  new  projected  lev6e  as  at  sixty  feet 
from  the  break  of  the  bank  of  the  river,  although  subsequently  a 
slight  change  may  have  taken  place,  in  consequence  of  the  gra- 
dual encroachment  of  the  river.  Such  a  change  did  not  authorize  a 
deviation  from  the  plan,  by  the  sole  authority  of  the  City  Council. 

A  motion  for  a  new  trial  was  made  on  the  grounds,  1st,  that 
the  verdict  was  contrary  to  law ;  2d,  that  the  damages  are  exces- 
sive and  entirely  unsupported  by  evidence ;  3d|  that  the  charge 
of  the  Judge  was  contrary  to  law. 

We  have  already  expressed  our  opinion,  that  the  Judge  did  not 
err  in  his  charge  to  the  jury,  and  that  the  verdict  is  well  founded  in 
law.  It  only  remains  to  inquire  whether  the  damages  are  exces- 
sive. 

The  damages  are  certainly  hi^h,  but  by  what  standard  arc  we 
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to  decide  that  they  are  excessive  ?  The  defendants  are  a  politi- 
cal corporation,  wliose  agents  openly  and  wantonly  defy  the  au- 
thority of  a  court  of  competent  jurisdiction,  interposing  the  shield 
of  the  law  between  the  oppressors  and  their  victim.  The  plain- 
tiff took  every  legal  precaution  in  her  power  to  save  her  property 
from  destruction,  until  the  court  could  pronounce  upon  the  new 
pretensions  of  the  Corporation.  If  the  injunction  had  been  re- 
spected, and  the  case  tried  upon  the  question  as  to  the  true  line, 
according  to  the  judgment  of  this  court  in  the  case  referred  to,  we 
should  undoubtedly  have  perpetuated  her  injunction.  The 
amount  of  the  damages  divided  among  all  the  citizens  of  that 
Corporation,  is  to  each  separately  a  trifle ;  and,  it  cannot  be  pre- 
tended, in  a  case  like  this,  that  the  party  aggrieved  is  entitled  to  a 
bare  indemnity.  A  lesson  may  be  given  to  those  who  invest  with 
power,  men  who  are  regardless  of  law  and  of  private  rights.  If 
we  were  to  send  the  case  back  to  a  second  jury,  there  is  no  rea- 
son to  suppose,  that  they  would  be  less  alive  to  the  unprovoked 
wrongs  of  a  fellow  citizen. 


Same   Case. — On  a  Re-hearing. 

Flaiutiff  having  commenced  an  action  a^rainst  a  city  corporation  for  damages  for 
oppressive  and  illegal  proeeedings  on  the  part  of  the  President  and  Council,  in 
which  she  alleged  that  the  latter,  though  acting  officially,  were  really  actuated 
by  private  interest  and  malrce,'  obtained  an  injunction  restraining  them  from  en- 
tering upon  and  committing  any  trespass  on  ber  property.  Defendants  disregard- 
ed the  injunction,  and  demolished  a  portion  of  a  building  forming  part  of  the 
property.  The  jury  returned  a  verdict  in  favor  of  plaintiff  for  an  amount  greatly 
exceeding  the  actual  damage  to  the  property,  and  there  was  judgment  accord- 
ingly. On  appeal :  Held,  that  the  acts  of  the  President  and  Council  having 
been  alleged  to  be  wilful  and  malicious,  plaintiff  cannot  recover  vindictive  dam- 
ages against  the  corporation,  but  only  an  indemnity  for  the  loss  actually  sustain- 
ed by  her. 

Michel  and  Preston,  for  the  appellants,  contended,  that  the 
judgment  should  be  reversed  on  the  ground  that  the  damages 
were  excessive,  as  the  whole  amount  of  injury  sustained,  admit- 
ting the  defendants  to  have  acted  illegally,  could  not  exceed  two 
or  three  hundred  dollars. 
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Resdins,  contra,  urged,  that  the  judgment  should  be  maintain- 
ed. The  damages  were  properly  allowed.  In  an  action  against  a 
wrong*doer  for  aggravated  injuries,  the  amount  allowed  as  dam- 
ages should  not  be  restricted  to  the  actual  loss.  In  the  case  of 
Carlin  v.  Stewart,  2  La.  76,  the  court  said :  "  In  actions  for  dam- 
ages the  jury  are  the  legitimate  judges  of  the  quantum^  and  the 
court  will  not  disturb  their  verdict."  This  doctrine  has  been  re- 
cognized  in  every  State  of  the  Union.  **  Where  there  is  no  rule 
of  law  regulating  the  assessment  of  damages,  and  the  amount 
does  not  depend  on  computation,  the  judgment  of  the  jury,  and 
not  the  opinion  of  the  court,  is  to  govern ;  unless  the  damages 
are  so  excessive  as  to  warrant  the  belief,  that  the  jury  must  have 
been  influenced  by  partiality  or  prejudice,  or  have  been  misled  by 
some  mistaken  view  of  the  merits  of  the  case."  Wooster  v.  Ca- 
nal Bridge,  16  Pick.  641.  Perry  v.  Ooodwin,  6  Mass.  498,  et 
seq.  Smith  v.  Lmh,  4  Bibb,  502.  "  In  trespass  quare  clausum 
/regit,  where  malice  and  vexatious  and  incidental  wrongs  were 
proved,  the  jury  may  give  any  amount  of  damages  not  exceeding 
that  laid  in  the  declaration,  unless  so  excessive  as  to  be  obvious- 
ly oppressive,  or  as  to  evince  corruption  or  vindictive  passion." 
Major  V.  Pulliam,  3  Dana,  584. 

Simon,  J.  We  cheerfully  assented  to  the  grant  of  a  re-hearing 
in  this  cause,  regretting  infinitely  our  concurrence  in  the  judg- 
ment ;  and  we  greatly  lament  the  necessity  we  are  in,  of  dissent- 
ing from  the  opinion  of  our  colleague  Judge  BuUard,  on  the  re- 
hearing. 

It  appears  to  us  that  the  former  judgment  of  the  court,  if  per- 
sisted in,  would  violate  two  very  important  legal  principles.  The 
plaintiff  seeks  to  obtain  from  the  inhabitants  of  the  city  of  La- 
fayette who  are  bound  to  pay  taxes,  damages  for  the  destruction 
of  her  house  by  the  Mayor,  at  the  head  of  a  gang  of  laborers  hired 
for  that  purpose,  in  violation  and  disregard  of  the  authority  of 
a  court  from  which  she  had  obtained  an  injunction.  It  is  not 
alleged  that  the  Mayor  acted  in  obedience  to  a  resolution  of  the 
Council,  but,  on  the  contrary,  his  malicious  motives  and  inten- 
tion are  averred.  The  allegations  of  the  petition,  which  preceded 
the  issuing  of  the  writ  of  injunction  which  was  subsequently  dis- 
regarded and  violated  by  the  Mayor,  are,  "  that  the  President  and 
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Board  of  Council  of  the  city  of  Lafayette,  are  maliciously  and  il- 
legally vexing,  harrassing  and  disturbing  the  petitioner  in  the  oc- 
cupation and  enjoyment  of  her  property ;  that  their  intention 
and  object  is  to  expropriate  and  expel  the  petitioner  from  her 
property,  by  a  course  of  arbitrary^  oppressive  and  illegal  pro- 
ceedingSy  under  the  color  and  cloak  of  law  ;  and  that,  although 
the  individuals  composing  said  Council  act  in  the  premises  in 
their  official  capacity,  yet  they  are  in  reality  actucUed  by  motives 
of  private  interest  and  feelings  of  malevolence  towards  the  pe- 
titioner, ^c."  Thus,  it  is  obvious,  from  the  very  averments  upon 
which  this  action  is  based,  that  this  is  an  attempt  to  throw  upon 
the  whole  Corporation  of  the  city  of  Lafayette,  or  rather  upon  the 
tax  paying  citizens  thereof,  the  consequences  of  the  alleg^  mali- 
cious, wilful  and  personal  acts  of  its  agents. 

The  master  is  certainly  liable  to  repair  the  injury  which  results 
from  the  inexperience  or  negligence  of  the  servant,  in  the  execu- 
tion of  the  duties  in  which  he  employs  him;  but  not  for  the  ma- 
licious acts  of  the  servant,  even  in  the  execution  of  the  orders  of 
the  master ;  for  these,  the  servant  alone  is  liable.  See  the  case 
of  Ware  v.  The  Barataria  Canal  Company^  15  La.  170,  and 
the  case  of  Gaillardet  v.  Desmares,  18  La.  490,  in  which  this 
doctrine  is  fully  recognized,  and  in  which  latter  case,  we  said : 
<'  When  the  acts  of  an  agent  which  do  injury  to  others  are  wilful 
and  deliberate,  he  must  answer  for  his  own  misbehavior."  The 
plaintiff,  therefore,  ought  to  have  proven  that  the  Mayor  acted  in 
the  execution  of  the  duties  of  his  office,  without  malice,  for  he 
cannot  be  supposed  to  have  been  employed  or  directed  to  vent 
his  revenge  or  malice  against  the  plaintiff.  Any  act  proceeding 
from  malice  or  revenge  must  be  viewed  as  his  own,  and  his  em- 
ployers are  not  bound  to  repair  the  injury  resulting  therefrom.. 

It  is  true,  the  answer  alleges,  that  "  the  defendants  have  done 
nothing,  and  intend  doing  nothing,  except  what  may  be  authori- 
zed by  law  and  by  the  judgment  of  this  court,"  and  hence,  it  has 
been  argued,  that  the  Corporation,  instead  of  disavowing  the  acta 
of  its  agents,  has  thought  proper  to  justify  them:  but,  although 
the  defendants  represent  the  Corporation,  their  defence  cannot 
change  the  grounds  upon  which  this  action  is  founded  ;  it  is  set 
up  by  the  very  persons  whose  acts  are  complained  of  as  mail- 
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cious,  and  who  are  represented  as  having  been  actuated  by  mo- 
tives of  private  interest  and  feelings  of  malevolence ;  and  we  can- 
not consider  it  in  any  other  light  but  as  an  attempt  to  justify  their 
said  acts,  without  any  direct  bearing  upon  the  extent  of  the  lia- 
bility of  their  employers,  whose  legal  responsibility  cannot  un- 
dergo any  change  or  modification  without  their  express  consent. 
It  does  not  seem  to  us,  that  the  plea  that  the  defendants'  acts 
were  authorized  by  law,  can  have  the  eflfect  of  throwing  upon 
the  Corporation  a  liability  which  is  not  recognized  by  law,  or  of 
permitting  the  plaintiff  to  exercise  her  rights  against  it,  to  a  great- 
er extent  than  that  provided  for  by  the  Legislature. 

Those  who  violate  the  laws  of  their  country,  disregard  the  au- 
thority of  courts  of  justice,  and  wantonly  inflict  injuries,  certain- 
ly become  thereby  obnoxious  to  vindictive  damages.  These, 
however,  can  never  be  allowed  against  the  innocent.  Those 
which  the  plaintiff  has  recovered  in  the  present  case,  admitting 
that  she  was  entitled  to  recover  any  from  the  defendants,  being 
evidently  vindictive,  cannot,  in  our  opinion,  be  sanctioned  by 
this  court,  as  they  are  to  be  borne  by  widows,  orphans,  aged  men 
and  women,  and  strangers,  who,  admitting  that  they  must  repair 
the  injury  inflicted  by  the  Mayor  on  the  plaintiff,  cannot  be  bound 
beyond  that  amount,  which  will  be  sufiicient  for  her  indemnifi- 
cation. This  amount  is  susceptible  of  being  easily  and  correctly 
ascertained.  The  costs  attending  the  replacing  of  the  building 
in  its  original  condition,  and  the  sum  which  will  anaply  compen- 
sate the  loss  of  the  use  of  the  building,  from  the  moment  of  its 
destruction  until  a  new  one  is  completed,  are  matters  of  very  easy 
calculation.  Damages  in  a  case  like  this,  differ  widely  from 
those  in  an  action  of  slander  or  crim.  con.,  and  the  very  testimo- 
ny of  the  only  witness  who  testified  below  on  the  value  of  the 
damages  sustained,  shows  it.  It  is  true,  that  he  states  that,  con- 
sidering the  trouble,  vexation,  inconvenience  and  expense  which 
the  plaintiff  has  suffered,  he  would  not  be  in  her  place  for  less 
than  $10,000;  but  he  also  values  the  loss  of  the  eight  feet  of 
ground  at  $2000,  and  the  walls  taken  down  at  $300  or  $400. 
It  seems  to  us  so  evident,  that  the  sum  granted  by  the  jury  ex- 
ceeds immensely  the  proper  measure  of  damages,  perhaps  by 
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the  amount  of  the  damages  is  manifestly 
.iious,  as  to  strike  the  mind  at  once,  as  the 
or  prejudice  on  the  part  of  the  jury.     In  the 
^'  V.  Westj  which  was  for  trespass  committed  by 
iig  and  carrying  away  a  load  of  peaches  from  the 
iie  plaintiff,  of  which  she  was  in  quiet  possession,  the 
^ave  $200  damages.    A  new  trial  was  refused,  because  the 
was  committed  "  in  despite  of  the  feelings  of  the  plaintiff,  and 
in  opposition  to  her  authority.    In  a  case  of  complicated  injury 
of  this  kind,"  said  the  court,  "  the  rule  adopted  by  the  jury  in 
estimating  the  damages,  is  not  only  correct  and  legal,  but  re- 
dounds to  their  credit,  as  it  evinces  a  feeling  on  the  part  of  the 
jury,  friendly  to  the  good  order  and  well  being  of  society,  and 
hostile  to  acts  of  violence  and  force."    2  Nott  &  M'Cord,  415. 
In  Merest  v.  Harvey,  which  was  an  action  of  trespass,  it  ap- 
peared that  the  defendant,  who  had  been  notified  not  to  sport  on 
the  plaintiff's  land,  declared  with  an  oath  that  he  would,  and 
accordingly  fired  several  times  upon  the  plaintiff's  land  at  birdS; 
(which  the  plaintiff  found,)  and  used  very  intemperate  language. 
The  jury  gave  £600  damages,  and  the  court  refused  to  set  aside 
the  verdict.    Chief  Justice  Gibbs  said :  "  I  wish  to  know,  in  a 
case  where  a  man  disregards  every  principle  which  actuates  the 
conduct  of  a  gentleman,  what  is  to  restrain  him  except  large 
damages ;"  and  he  adds,  *^l  do  not  know  upon  what  principle 
we  can  grant  a  rule  in  this  case,  unless  we  were  to  lay  it  down, 
that  the  jury  are  not  justified  in  giving  more  than  the  absolute 
pecuniary  damages  which  the  plaintiff  may  sustain."    One  of  the 
other  Judges  said :  "  I  remember  a  case  where  a  jury  gave  £500 
damages  for  merely  knocking  a  man's  hat  off,  and  the  court  re- 
fused a  new  trial."    5  Taunton,  442. 

[n  the  celebrated  case  of  the  King's  messengers  executing  and 
endeavoring  to  justify  under  a  general  warrant  issued  by  the 
Secretary  of  State,  the  doctrine  was  fully  gone  into.  In  Hinkle 
V.  Monet/,  the  plaintiff  was  a  journeyman  printer,  and  arbitrarily 
arrested  upon  suspicion  of  haying  printed  the  North  Britain,  and 
detained  six  hours,  but  was  very  civilly  used ;  the  jury  gave  a 
verdict  of  £300,  and  the  court  refused  to  set  it  aside  as  excessive. 
2  Wilson,  205.    In  the  case  of  Beardmore  v.  Carrington,  which 
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was  more  aggravated,  the  plaintiff  being  an  attorney,  and  his 
house  having  been  entered,  and  his  papers  and  books  examin- 
ed, and  finally  himself  imprisoned  under  a  similar  illegal  war- 
rant, the  verdict  was  for  £1000,  and  the  court  refused  to  in- 
terfere, and  said :  '*  We  are  called  upon,  on  our  oaths,  to 
say,  whether  these  are  excessive  damages  or  not,  and  ought  to 
have  clear  evidence  before  us,  before  we  can  say  they  are  exces- 
sive." The  court  adds :  "  We  desire  to  be  understood,  that  this 
court  does  not  say,  or  lay  down  any  rule,  that  there  can  never 
happen  a  case  of  such  excessive  damages  in  tort  where  the  court 
may  not  grant  a  new  trial,  but  in  that  case  the  damages  must  be 
monstrous  and  enormous  indeed,  and  such  as  all  mankind  must 
be  ready  to  exclaim  against  at  first  blush."  2  Wilson,  244  So, 
in  the  noted  case  of  the  Governor  of  Minorca,  where  the  ver- 
dict was  for  £3000,  the  same  doctrine  was  maintained,  and  it 
was  said  ;  '*  the  jury,  not  the  court,  are  to  estimate  the  adequate 
satisfaction*" 

Cases  of  the  same  class  are  innumerable  in  the  English  Re- 
ports. On  one  occasion  the  Court  of  King's  Bench  said,  they 
dared  not  set  aside  the  verdict  of  the  jury.  A  British  court  does 
not  stop  to  estimate  the  value  of  a  few  birds  killed,  or  of  the  grass 
trodden  down,  as  the  measure  of  damages  which  a  jury  is  bound 
to  follow  ;  but  from  motives  of  public  policy,  and  for  the  ade- 
quate protection  of  private  property  and  personal  rights,  sanctions 
exemplary  damages  in  cases  in  themselves  trivial,  and  where 
little  real  injury  has  been  sustained.  Graham  on  New  Trials, 
passim.  4  Durnford  &  East,  651.  1  Durnford  &  (last,  277. 
3  Wilson,  62.    2  Wilson,  160.    4  Sergeant  &  Rawie,  27. 

Let  me  advert  to  the  admitted  facts  in  the  case  now  before  us, 
and  see  whether  this  court  ought  to  send  the  case  before  another 
jury,  on  the  ground  of  excessive  damages. 

The  plaintiff  had  submitted  to  the  judgment  of  the  Supreme 
Court,  and  a  frame  house  which  encroached  upon  the  street  or 
levee  according  to  that  decision,  was  demolished  or  removed. 
Anxious  to  build  so  as  not  again  to  be  troubled,  she  applied  to 
two  different  surveyors,  who  had  been  successively  in  the  em- 
ployment of  the  city,  to  point  out  to  her  the  lines  according  to  the 
plan  which  had  been  sanctioned  by  the  Supreme  Court.    She  com- 
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menced  building  a  brick  house  upon  her  lot,  conforming  to  the 
lines  thus  pointed  out  to  her ;  but  fearing  that  the  city  authorities 
would  still  molest  her,  she  applied  to  the  District  Court,  and  ob- 
tained an  injunction  to  restrain  their  proceedings  until  the  court 
could  pronounce  upon  the  rights  of  the  parties.  The  injunction 
was  duly  served  on  the  President  of  the  Council,  on  the  15th  of 
September,  and  on  the  two  following  days  the  same  President 
went  in  person,  with  a  number  of  laborers,  and  assisted  in  demol- 
ishing the  front  wall  of  the  new  house,  which  had  already  been 
raised  as  high  as  the  second  story.  The  side  walls  were  also 
pulled  down  for  seven  or  eight  feet  back  from  the  front.  This 
act  was  done  by  the  President  of  the  Council  in  virtue  of  his 
general  power  to  abate  nuisances,  and  consequently  he  was  acting 
within  tlie  scope  of  his  authority,  and  the  Corporation  is  respon- 
sible for  his  conduct.  It  was  done  in  defiance  of  judicial  au- 
thority, to  which  the  plaintiff  had  appealed  for  protection. 

I  cannot  think  we  ought  to  take  into  consideration  in  what 
way  the  taxable  inhabitants  of  the  city  of  Lafayette  are  to  be  af- 
fected by  this  verdict,  and  that  they  are  innocent  of  any  wrong 
towards  the  plaintiff.  We  must  look  upon  the  Corporation  as  a 
legal  entity,  quite  distinct  from  the  persons  who  compose  it. 
If  the  president  and  directors  of  a  bank,  by  negligence  or  other- 
wise, render  the  bank  liable  for  damages,  we  never  consider  how 
the  interests  of  the  stockholders  are  to  be  affected.  That  is  a 
question  between  them  and  their  mandataries. 

Was  the  jury  bound  to  make  an  exact  calculation  of  the  pecu- 
niary loss  actually  sustained  by  the  plaintiff  in  the  destruction  of 
brick  and  mortar,  the  amount  of  rent  required  to  furnish  her  a 
temporary  shelter,  and  the  loss  incurred  by  failure  of  her  build- 
ing contract  ?  Is  nothing  diie  for  her  trouble  and  vexation,  and 
the  expense  of  employing  counsel,  which  she  necessarily  incur- 
red ?  Did  the  court,  in  the  case  above  referred  to  of  Mathews  v. 
West^  consider  that  the  jury  was  bound  to  count  the  peaches 
taken  away,  and  estimate  their  value  by  the  dozen  or  the  bushel,  as 
the  criterion  of  damages  ?  No.  In  my  opinion,  exemplary 
damages  were  properly  given,  and,  although  high,  I  know  not 
upon  what  principle  they  can  be  declared  excessive,  according 
to  all  the  precedents  in  the  books.    I  venerate  those  precedents  in 
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this  class  of  actions,  and  I  regard  an  honest  jury  as  the  only  safe 
barrier  against  ihe  abuse  of  petty  authority.  Let  us  not  weaken 
those  defences  which  our  ancestors  threw  around  them,  for  the 
protection  of  private  properly  and  personal  rights.  For  my  part, 
I  rejoice  that  the  last  act  of  my  official  life  consists  principally  in 
leaving  on  the  records  of  this  court,  in  which  I  have  labored  for 
more  than  eleven  years,  this  expression  of  my  admiration  of  those 
great  principles,  my  abhorrence  of  oppression  in  all  its  forms,  and 
of  my  conviction,  that  it  is  mainly  by  means  of  fearlessf  and  in- 
dependent juries  awarding  exemplary  damages,  that  the  rights 
of  the  citizen  can  be  adequately  protected,  and  violence  and  out- 
rage suppressed. 


In  the  case  of  Hermogene  Brovm  v.  Valery  Gaudet^  from  the 
District  Court  of  St.  James,  the  judgment  below  was  affirmed 
on  appeal,  in  New  Orleans,  with  damages,  during  the  period  em- 
braced by  this  volume. 
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ABSENTEE. 

1.  Ad  action  may  be  maintained  against  an  absentee,  though  not  personally 
cited,  and  thoagh  no  property  of  his  have  been  attached)  where  a  curator, 
ad  hact  has  been  appointed  to  represent  him.     Copley  ▼.  Berry ^  79. 

S.  Where  an  absentee  against  whom  an  action  had  been  commenced  by  at- 
tachment excepted  to  the  attachment,  but,  on  the  exception  being  overruled, 
pleaded  to  the  merits,  he  will  be  entitled,  if  the  exception  was  erroneously 
overruled,  to  require  that  the  action  be  dismissed.  The  benefit  of  his  ex- 
ception is  not  waived  by  his  answer  made  under  the  order  of  the  court. 

Grove  v.  Harvey — Re-hearing,  826. 

3.  An  absentee  against  whom  an  action  has  been  commenced  by  attachment, 
must  be  cited  by  affixing  copies  of  the  attachment  and  citation  on  the  door 
of  the  parish  church,  or  of  the  room  in  which  the  court  sits,  as  directed  by 
art.  354)  of  the  Code  of  Practice.  Service  of  citation  on  the  attorney  ap- 
pointed to  represent  the  absentee,  is  insufficient.  Citation  being  the  basis  of 
every  action,  (C.  P.  206,)  and  the  formalities  prescribed  by  art.  254,  of  the 
Code  of  Practice,  being  in  lieu  of  it,  their  omission  will  be  fatal. 

Krautler  v.  Bank  of  United  States — Re-hearing,  461. 

See  Appeal,  7, 10.    Attachment,  12.    Curator  ad  Hoc. 

ACCESSION. 

1.  Where  a  jury,  in  ascertaining  the  amount  to  which  a  defendant  is  entitled 
for  improvements  made  by  him  which  have  enhanced  the  value  of  the  land 
recovered  by  plaintiff,  charge  the  latter  with  the  buildings  erected  on  the 
land,  at  a  high  estimate,  as  necessarily  enhancing  the  value  of  the  soil, 
without  affording  him  an  opportunity  of  availing  himself  of  the  choice  given 
by  art.  500  of  the  Civil  Code,  the  verdict  will  be  set  aside. 

KeUam  v.  Rippey,  44. 

2.  A  possessor  in  bad  faith  cannot  claim  any  thing  for  improvements  made  by 
him  on  the  premises,  where  their  value  does  not  exceed  that  of  the  fruits 
and  revenues  received  by  him.  Such  a  possessor  has  no  claim  to  the  fruits 
and  revenues.     C.  C.  3416.     Williams  v.  Booker — Re-hearing,  256. 

See  Husband  and  Wife,  13. 
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ADMINISTRATOR. 
See  Successions,  IV. 

AGENCY. 

1.  Where  one  styling  himself  the  agent  of  another  takes  the  oath  and  signs 
the  bond  necessary  to  obtain  an  attachment,  without  sufficient  authority  from 
his  principal,  the  attachment  must  be  dissolved,  though  the  acts  of  the  pre- 
tended agent  be  subsequently  ratified  by  the  principal.  The  authority  of 
the  agent  must  exist  at  the  time  of  the  attachment.     C.  P.  245. 

Grovt  V.  Harvey,  231. 

2.  A  power  to  sign  an  attachment  bond  must  be  special.     C.  C.  2966.     lb. 

3.  Where  a  creditor  receives  from  his  debtor  a  draft  on  a  third  person,  as  col- 
lateral security,  the  proceeds  to  be  applied  to  the  payment  of  his  debt,  he 
acts,  so  long  as  he  .holds  the  draft,  as  the  agent  of  his  debtor,  and  is  respon- 
sible not  only  for  unfaithfulness,  but  for  faults  or  neglect ;  (C.  C.  2971, 
2972 ;)  and  where,  through  the  neglect  of  the  creditor,  in  giving  incorrect 
instructions  to  the  notary  by  whom  the  draft  was  protested,  or  in  not  fur- 
nishing him  with  the  means  of  obtaining  correct  Information  as  to  the  resi- 
dence of  the  endorser,  the  latter,  the  only  solvent  party  to  the  bill,  is  dis- 
charged, the  debtor  will  be  entitled  to  credit  for  the  amount  of  the  bill. 

Cammack  v.  Priestly,  423. 

4.  In  questions  as  to  the  individual  liability  of  persons  acting  avowedly  as 
agents,  the  principal  inquiry  must  be  to  whom  was  the  credit  given  accord- 
ing to  the  understanding  of  both  parties  ;  and  this  is  to  be  ascertained  by 
an  examination  of  the  contract  itself,  the  circumstances  under  which  it  was 
made,  and  the  manner  in  which  it  had  been  executed  and  appears  to  have 
been  understood,  by  the  parties.     Campbell  v.  Nicholson,  428. 

5.  In  an  action  on  a  bill  accepted  by  an  agent,  the  evidence  of  witnesses  who 
testify  that  they  had  seen  the  written  authority  by  which  defendants  em- 
powered the  agent  to  accept  bills  for  them,  will  be  admissible,  where  the 
power  itself  is  not  in  plaintiff's  possession,  nor  nnder  his  control. 

KfiBUtler  v.  Bank  of  United  States,  456. 

6.  An  authority  to  sell  real  property  and  to  apply  the  proceeds  in  a  particular 
way,  unexecuted  at  the  time  of  a  cessio  bonorum  by  the  principal,  is  re- 
voked thereby.     Barrett  v.  His  Creditors,  474. 

7.  To  entitle  a  plaintiff  to  recover  on  a  contract  executed  by  a  person  acting 
as  an  agent,  the  authority  of  the  agent  must  be  proved. 

Carpenter  v.  Beatty,  640. 

8.  A  mandate,  in  general  terms,  confers  only  a  power  of  administration.  To 
alienate  property,  or  to  exercise  any  other  act  of  ownership,  it  must  be  ex- 
press and  special.     C.  C.  2965,  2966.     Smith  v.  McMicken,  653. 

9.  A  transfer  of  a  judgment  belonging  to  a  partnership  in  a  state  of  liquida- 
tion, made  by  an  agent  authorized  to  settle  its  affairs,  but  not  expressly  em- 
powered to  sell  or  transfer  such  property,  must  be  declared  void,  unless  it 
be  shown  that  the  transfer,  being  for  the  settlement,  or  payment  of  a  part- 
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nerahip  debt,  was  for  the  benefit  of  the  partnerships  and  necessary  to  its  li- 
quidation, and  that  due  notice  thereof  wasgWen  to  the  judgment-debtor,  lb. 

10.  Where  an  agent  has  acted  without  authority,  a  subsequent  ratification  by 
the  principal  will  not  render  the  act  valid  from  its  date  as  to  third  per- 
sons,    lb, 

11.  Plaintiff  having  commenced  an  action  against  a  city  corporation  for  da- 
mages for  oppressive  and  illegal  proceedings  on  the  part  of  the  President 
and  Council,  in  which  she  alleged  that  the  latter,  though  acting  officially, 
were  really  actuated  by  private  interest  and  malice,  obtained  an  injunction 
restraining  them  from  entering  upon  and  committing  any  trespass  on  her 
property.  Defendants  disregarded  the  injunction,  and  demolished  a  portion 
of  a  building  forming  part  of  the  property.  The  jury  returned  a  verdict 
in  favor  of  plaintiff  for  an  amount  greatly  exceeding  the  actual  damage  to 
the  property,  and  there  was  judgment  accordingly.  On  appeal :  Held^  that 
the  acts  of  the  President  and  Council  having  been  alleged  to  be  wilful  and 
malicious,  plaintiff  cannot  recover  vindictive  damages  against  the  corpora- 
tion, but  only  an  indemnity  for  the  loss  actually  sustained  by  her. 

McGary  v.  City  of  Lafayette — Re- hearings  674. 

ALIMONY. 

Defendant,  the  natural  tutor  of  his  ^  minor  children,  having  rendered  an  ac- 
count of  his  administration  of  the  estate  of  his  deceased  wife,  with  whom 
there  existed  a  community  of  acquests^  charged  himself  with  the  revenues 
of  the  minors  derived  from  property  inherited  from  their  mother  and  admin- 
istered by  him  as  tutor,  but  omitted  to  credit  himself  with  the  expenditures 
incurred  subsequently  to  the  dissolution  of  the  community  for  their  mainte- 
nance and  education.  It  was  proved,  that  the  community  and  the  surviving 
husband  were  insolvent,  and  that  the  latter  had  no  property  at  the  death  of 
the  wife.  The  property  of  the  minors  was  sufficient  to  provide  for  their  sup- 
port and  education.  On  an  opposition  by  plaintiffs,  who  had  obtained  a  judg- 
ment against  defendant,  their  former  tutor,  for  a  balance  due  to  them  : 
Heldf  that  defendant,  as  natural  tutor  of  his  children,  was  bound  to  account 
for  the  revenues  of  their  property,  afler  deducting  the  expenses  of  their  sup- 
port and  education,  accordmg  to  their  means  and  condition  in  life  ;  that  the 
alimony  due  from  ascendants  to  descendants  being  due  only  in  proportion  to 
the  wants  of  the  one  and  the  circumstances  of  the  other,  none  was  due  by 
defendant  to  his  children,  (C.  C.  345,  346,  347 ;)  and  that  the  children 
having  an  income  sufficient  for  their  support  and  education,  plaintiffs,  who 
were  interested  in  the  settlement  of  the  tutorship,  had  a  right  to  require  that 
the  support  and  education  of  the  minors  should  be  paid  for  out  of  the  reve- 
nues of  their  property.    Mercier  v.  Canonge,  385. 

AMENDMENT. 

See    PLEADING;    10,    11. 
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ANSWER. 
See  Pleading,  20. 

APPEAL. 
L  From  what  Judgments  an  Appeal  will  lie* 
II.  Petition  of  Appeal. 
ill.   When  Appeal  m,ay  be  taken. 
IV.  Parties  to  Appeal. 

V.  Appeal  Bond,  and  Order  fixing  its  Amount. 
VI.  Effect  of  Appeal  in  Suspending  Execution. 
VII.  Record  of  Appeal. 
VIII.  Assignment  of  Error ^  and  Matters  urged  for  the  first 
time  after  Appeal. 
IX.  Judgment  on  Appeal. 

I.  From  what  Judgments  an  Appeal  will  lie. 

1.  The  amount  claimed,  and  not  that  allowed  by  the  judgment  of  the  court  of 
the  first  instance,  determines  the  right  to  appeal. 

Succtssion  of  Stafford,  178. 

2.  An  appeal  may  be  ckimed  as  a  matter  of  right,  from  a  judgment  homolo- 
gating a  final  and  notarial  act  of  partition  of  property,  formerly  held  in 
community  between  the  applicant  and  his  deceased  wife,  where  the  amount 
is  suflicient  to  give  jurisdiction  to  the  Supreme  Court.  It  is  no  ground 
for  refusing  the  appeal  to  allege,  that  the  act  of  partition  has  been  made  in 
conformity  to  previous  decrees  of  the  Supreme  Court,  between  the  same 
parties,  having  the  force  of  res  judicata,  and  that  it  is  but  the  carrying  into  exe- 
cution of  such  previous  decrees.  C.  P.  665.  Per  Curiam:  Whether  any- 
thing has  been  done  by  the  notary,  or  by  the  judge  in  homologating  the  re- 
port, in  violation  of  the  legal  rights  of  the  parties  as  settled  by  previous  de- 
crees, are  questions  which  can  only  be  examined  on  the  appeal  of  the  party 
who  thinks  that  he  has  been  aggrieved. 

Slate  V.  Judge  of  Probates  of  West  Baton  Rouge,  315. 

3.  The  syndics  of  an  insolvent  having  presented  a  tableau  of  distribution,  cer*^ 
tain  items  for  syndics'  commissions  and  sums  paid  to  the  attorney  of  absent 
heirs  and  for  clerk  hire,  were  rejected,  either  wholly  or  in  part.  One  of  the 
syndics  prayed  for  a  suspensive  appeal,  which  was  refused  on  the  ground 
that  his  separate  interest  was  not  sufficient  to  entitle  him  to  an  appeal.  On 
a  rule  to  show  cause  why  a  mandamus  should  not  be  issued,  the  judge,  a 
quo,  showed  that  since  the  appeal  was  refused  to  the  first  applicant,  a  pe' 
tition  for  an  appeal  from  the  same  judgment  had  been  presented  by  the 
two  syndics  and  allowed  generally.  Held,  that  two  appeals  cannot  be  al- 
lowed to  the  same  person  from  the  same  judgment,  and  that  the  rule  must 
be  discharged.     Stale  v.  Judge  of  District  Court  of  First  DistHct,  320. 

4.  An  ap  peal  will  lie  in  favor  of  the  heirs  from  a  judgment  on  an  opposition  made 
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by  them  to  a  tableau  of  distribution  presented  by  the  curator  of  the  succes- 
sion of  the  deceased ,  though  none  of  the  claims  so  opposed  and  allowed 
against  the  estate  exceed  three  hundred  dollars,  where  their  whole  amount 
exceeds  that  sum.     State  ▼.  Judge  of  Probates  of  New  Orleans,  415. 

5.  No  appeal  will  lie  from  a  judgment  dissolving  an  injunction  obtained  to  re- 
strain the  levying  of  a  tax,  where  the  opposite  party  is  required,  as  the  con- 
dition of  its  dissolution,  to  give  security  for  the  reimbursement  of  any  sum 
which  may  be  paid  by  plaintiffs,  in  case  there  should  be  a  judgment  in  their 
favor.   The  judgment  is  interlocutory,  and  does  not  work  irreparable  injury. 

State  V.  First  Municipality  of  New  Orleans,  488. 

II.  Petition  of  Appeal. 

6.  Where  the  petition  for  an  appeal,  drawn  up  in  the  names  both  of  the  defen- 
dant and  a  garnishee,  was  not  signed  by  the  counsel  of  the  former,  through 
inadvertence,  but  the  bond,  executed  in  pursuance  of  the  order  of  the  judge 
allowing  the  appeal,  was  execnte^d  in  the  name  of  both  appellants,  though 
not  signed  by  the  defendant,  it  is  sufficient.  The  omission  of  the  attorney 
to  sign  the  petition  is  not  such  a  fault  of  the  appellant  as  will  justify  the  dis- 
missal of  the  appeal.  The  omission  may  be  supplied  under  section  19  of 
the  act  of  30th  March,  1839. 

Erwin  v.  Commercial  and  Railroad  Bank,  S27. 

7.  Where  the  atorney  appointed  to  represent  absent  defendants  applies,  as 
such  attorney,  for  an  appeal  from  a  judgment  against  them,  alleging  in  his 
petition  that  there  is  error  to  their  prejudice  in  the  judgment,  and  praying, 
on  their  behalf,  for  the  appeal,  and  the  appeal  is  allowed  to  them  by  the  or- 
der of  the  judge,  the  appeal  must  be  considered  as  taken  by  the  defendants. 

Krautler  ▼.  Bank  of  United  States,  456. 

III.   When  Appeal  may  be  taken. 

8.  A  suspensive  appeal  may  be  taken  within  ten  days  from  the  day  on  which 
judgment  was  signed,  exclusive  of  Sundays  and  days  of  public  rest ;  and  in 
computing  the  time,  neither  the  day  on  which  the  judgment,  was  signed,  nor 
that  00  which  the  appeal  is  to  be  taken,  is  included.     C.  P.  318. 

Garland  v.  Holmes,  421. 

9.  Where  the  last  day  allowed  for  obtaining  an  appeal  falls  on  a  day  of  public 
rest,  the  whole  of  the  next  judicial  day  is  allowed.    lb, 

10.  One  who  resides  out  of  the  State  may  appeal  from  a  judgment  rendered 
against  him  at  any  time  within  two  years  from  the  day  on  which  final  judg- 
ment was  rendered  (C.  P.  593) ;  and  where  plaintiffs  allege  in  their  petition 
and  affidavit  for  an  attachment  that  defendants  are  non-residents,  it  is  suffi- 
cient evidence  of  such  non-residence. 

Krceutler  v.  Bank  of  United  States,  456. 

IV.  Parties  to  Appeal. 

11.  Where  the  plaintiff  in  a  petitory  action,  appeals  from  a  judgment  rendered 
in  favor  of  the  defendant,  third  persons  called  in  warranty,  must  be  cited  as 


688  INDEX. 

appellees,  or  the  appeal  will  be  dismissed.  Per  Curiam :  One  who  asks  re- 
lief at  our  hands,  mast  bring  before  us  all  the  parties  interested  in  maintain- 
ing the  judgment  which  he  seeks  to  have  amended  or  reversed. 

Oliver  V.  Williams,  180. 

12.  All  the  parties  interested  that  a  judgment  shall  remain  undisturbed,  must 
be  made  parties  to  any  appeal  taken  from  it,  and  their  names  mast  be  in- 
cluded in  the  appeal  bond,  or  the  appeal  will  be  dismissed ;  and  this  rule  ap- 
plies to  the  intervening  parties  interested  in  the  judgment. 

Swearingen  v.  McDaniel,  209. 

13.  In  a  suit  for  freedom  instituted  against  the  curator  of  a  succession  and  tho 
tutrix  of  the  heirs,  judgment  was  rendered  in  favor  of  the  plaintiff,  and  the 
tutrix  alone  appealed,  without  making  the  curator  a  party  :  Held,  that  the 
demand  of  the  petition  was  indivisible,  and  the  judgment  a  joint  one  ;  that  it 
cannot  stand  as  to  the  curator  and  be  reversed  as  to  the  heirs ;  that  no  ap- 
peal having  been  taken  by  the  curator  within  the  time  prescribed  by  law, 
the  judgment  had  become  final  as  to  the  succession  ;  that  the  heirs,  being 
minors,  could  accept  the  succession  only  with  the  benefit  of  inventory,  and, 
as  beneficiary  heirs,  were  entitled  only  to  the  residue  of  the  estate  after  the 
payment  of  the  debts,  (C.  C.  1051)  ;  that  this  residuary  interest  gave  them 
no  authority  to  represent  the  succession,  and  that  their  separate  appeal  could 
not  prevent  the  judgment  from  becoming  final  against  the  estate  ;  and  that 
as  the  succession,  in  consequence  of  the  judgment  having  become  final,  is 
concluded  thereby,  the  appellants  are  also  concluded.    Appeal  dismissed. 

Andat  v.  GiUy,  323. 

14.  Where,  pending  an  action  instituted  by  the  natural  tutor  of  certain  minors 
to  recover  an  amount  due  to  them,  the  tutor  dies,  another  tutor  must  be  ap- 
pointed, in  whose  name  the  proceedings  may  be  carried  on.  The  executor 
of  the  deceased  tutor  cannot  represent  the  minors,  nor  receive,  nor  adminis- 
ter their  property.  In  such  a  case,  where  the  tutor  dies  pending  an  appeal, 
the  action  will  be  continue^  until  the  minors  are  properly  represented,  or 
come  of  age.     Mitchells,  Cooley,  310. 

V.  Appeal  Bond,  and  Order  Jixing  its  Amount. 

15.  Where  the  judge,  in  granting  an  appeal,  whether  suspensive  or  devolutive, 
omits  to  state  at  the  foot  of  the  petition  praying  for  it,  the  amount  of  the  se- 
curity to  be  given  by  the  appellant,  the  appeal  most  be  dismissed.  C  P. 
574,  575,  578.     State  v.  Commercial  and  Railroad  Bank,  187. 

See  12  Supra, 

VI.  Effect  of  Appeal  in  Suspending  Execution. 

16.  Where  hji.fa.  has  been  issued  against  a  defendant  before  notice  of  judg- 
ment served  on  him  as  required  by  law,  he  may  require  that  the  Ji.  fa,  be 
quashed,  and  a  suspensive  appeal  allowed.  But  where  he  contents  himself 
with  taking  a  devolutive  appeal  only,  he  cannot  afterwards  complain. 

Hatch  V.  English,  135. 
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VII.  Record  of  Appeal. 
17.  Where  the  amount  in  controversy  cannot  be  ascertained  from  the  record, 

the  appeal  must  be  dismissed.     Succession  of  Tompkins^  110. 
IS.  Where  testimony  taken  on  the  trial  below  was  not  reduced  to  writing,  and 

there  is  no  statement  of  facts  nor  assignment  of  error,  the  appeal  must  be 

dismissed.     Barbour  y.  Smithy  421. 

VIII.   Assignment  of  Error,  and  matters  urged  for  the  first 
time  after  Appeal. 

19.  Where  an  appellant  urges  as  a  ground  for  reversing  a  judgment,  that  the 
attorney  by  whom  the  case  was  conducted  on  his  behalf  in  the  court  below 
had  no  authority  to  represent  him,  the  allegation  must  be  supported  by  affi- 
davit, or  it  will  not  be  noticed.     Fisher  v.  Moore,  95. 

20.  In  an  assignment  of  errors,  the  error  must  be  plainly 'and  fully  stated  ;  and 
nothing  can  be  assigned  as  error  which  depends  on  the  facts  of  the  case,  or 
which  might  have  been  cured  by  legal  evidence  on  the  trial. 

Kraeuller  v.  Bank  of  United  Stales,  456. 

21.  Where  the  record  contains  all  the  evidence  introduced  on  the  trial,  or  a 
'  statement  of  facts  on  which  the  appellant  relies  either  wholly  or  in  part,  the 

appeal  cannot  be  dismissed  for  want  of  a  formal  assignment  of  errors. 
C.  P.  897.  Jbid—Re-hearing,  461. 
23.  Informalities  in  the  citation  of  an  absentee,  against  whom  suit  has  been 
commenced  by  attachment,  cannot  be  waived  by  any  act  of  the  attorney  ap- 
pointed to  represent  him,  as  by  filing  an  answer  to  the  merits,  without  ob- 
jecting to  the  citation,  &c. ;  and  such  informalities  may  be  taken  advantage 
of,  for  the  first  time,  on  appeal.     Jbid. 

23.  The  exception  of  res  judicata  can  be  pleaded  for  the  first  time  before  the 
Supreme  Court,  only  where  the  facts  necessary  to  sustain  it  appear  from  the 
record.     C.  P.  902.     Carpenter  v.  Beatty,  540. 

IX.  Judgment  on  Appeal. 

24.  Damages  will  not  be  allowed  for  a  frivolous  appeal,  unless  prayed  for  by 
the  apoellee.     Benton  v.  Roberts^  112.    Johnson  v.  Bailey,  177. 

25.  Where  the  evidence  is  contradictory,  and  its  eflfect  depends  in  a  great  de- 
gree upon  the  credibility  of  the  witnesses,  a  jury  are  the  best  judges  of  the 
weight  to  which  it  is  entitled ;  and  their  verdict  will  not  be  disturbed,  unless 
manifestly  wrong.     Edwards  v.  Burroughs,  171. 

26.  The  verdict  of  a  jury  must  be  set  aside  when  evidently  wrong. 

Marigny  v.  Union  Bank  of  Louisiana,  283. 

ARREST. 

Damages  for  an  illegal  arrest,  may  be  recovered  under  art.  2994  of  the  Civil 
Code,  which  declares  that  every  man  shall  be  bound  to  repair  any  damage 
done  by  his  fault  to  another.    Spofford  v.  Pemberton,  162. 

Vol.  XII.  87 
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ASSIGN  MENT. 

Where  a  a  creditor  accepts  from  the  assignee  of  the  bank  a  certificate,  recog* 
nizing  him  as  a  creditor  for  the  amount  of  the  certificate,  and  declaring  hira 
or  bis  assigns  entitled  to  the  benefit  of  the  assignment,  and  to  a  pro  rata 
proportion  of  any  dividends  which  may  be  declared,  his  transferree  cannot  dis- 
pute the  validity  of  the  assignment.  Per  Curiam:  By  surrendering  to  the 
assignees  the  original  evidence  of  his  claim,  and  accepting  the  certficate, 
the  creditor  acceded  to  the  conditions  of  the  assignment  itself. 

Lowry  v.  Commercial  and  Railroad  Bank^  193. 

ATTACHMENT. 

1.  On  a  motion  to  dissolve  an  attachment  for  insufiiciency  of  the  aflidavit,  the 
judge  not  having  signed  the  certificate  that  the  affidavit  had  been  made  be- 
fore htm,  it  appeared  that  the  words,  **  Sworn  and  subscribed  before  me,^ 
were  written  across  the  affidavit  in  the  hand-writing  of  the  judge,  but  that 
they  were  not  signed  by  him  ;  that  the  order  allowing  the  attachment  re- 
cited that  the  judge  had  read  the  petition,  affidavit,  &c.,  and  was  written 
immediately  before  these  words,  on  the  same  paper,  and  was  signed  by  the 
judge  ;  and  that  the  unfinished  certificate  as  to  the  oath  and  the  order,  bore 
the  same  date.  Held^  that  the  attachment  should  be  maintained  ;  that  the 
judge  acted  on  the  affidavit  as  one  sworn  to  before  him  ;  and  in  signing  the 
order  containing  that  expression,  by  the  strongest  implication,  certified  that 
it  had  been  sworn  to  before  him.     English  v.  WalU  132. 

2.  Where  one  styling  himself  the  agent  of  another  takes  the  oath  and  signs 
the  bond  necessary  to  obtain  an  attachment,  without  sufficient  authority 
from  his  principal,  the  attachment  must  be  dissolved,  though  the  acts  of  the 
pretended  agent  be  subsequently  ratified  by  the  principal.  The  authority  of 
the  agent  must  exist  at  the  time  of  the  attachment.     C.  P.  345. 

Grove  v.  Harvey ^  221. 

3.  A  power  to  sign  an  attachment  bond  must  be  special,    C.  C.  2966.     lb. 

4.  Where  an  absentee  against  whom  an  action  had  been  commenced  by  at- 
tachment excepted  to  the  attachment,  but  on  the  exception  being  overruled, 
pleaded  to  the  merits,  he  will  be  entitled,  if  the  exception  was  erroneously 
overruled,  to  require  that  the  action  be  dismissed.  The  benefit  of  his  ex- 
ception is  not  waived  by  his  answer  made  under  the  order  of  the  court. 

lb.— Re-hearings  226. 

5.  In  attachinent  cases  all  the  forms  must  be  strictly  complied  with,  or  the 
proceedings  will  be  void. 

Erwin  v.  Commercial  and  Railroad  Bankj  297. 

6.  Plaintiff  who  had  obtained  an  attachment  on  giving  a  bond  as  require<i  by  law 
represented  that  the  attachment  had  not  been  served  or  levied  according  to 
law,  and  was  therefore  void,  and  prayed  that  another  attachment  migiit  be 
issued,  which  was  done,  but  no  new  bond  was  executed.  The  bond  refer- 
red only  to  the  first  attachment.  Held^  that  the  liability  of  the  surety  in 
the  bond  related  exclusively  to  the  first  attachment  and  bound  him  only  for 


INDEX.  691 

any  damage  resulting  from  it ;  that  the  bond  could  not  be  remed  without 
his  consent ;  and  that  the  second  attachment  must  be  dismissed.     lb, 

7.  An  attachment  bond  must  be  for  a  sum  exceeding  by  one-half  the  whole 
amount  claimed,  inclusive  of  the  interest  which  had  accrued  up  to  the  date 
of  filing  the  petition.     C.  P.  245.     lb. 

8.  Where  the  proceeds  of  property  sold  by  a  factor  had  been  transferred  to  a 
third  person  for  a  valuable  consideration,  and  notice  of  the  transfer  given  to 
the  factor  before  the  issuing  of  an  attachment  at  the  suit  of  a  creditor  of  the 
original  owner,  the  attachment  must  be  set  aside.  It  matters  not  how  the 
factor  was  informed  of  the  transfer,  provided  it  be  shown  that  he  knew  that 
his  creditor  was  divested  of  all  right  to  the  debt  so  transferred,  and  that 
such  knowledge  was  derived  from  the  transferree  or  his  agent. 

Bank  of  St,  Mary  v.  Morton^  409. 

9.  Where  the  original  owner  has  lost  all  power  over  the  property,  and  the 
title  has  legally  vested  in  another,  the  creditors  of  the  former  cannot  at- 
tach,    lb, 

10.  Garnishees  in  cases  of  attachment,  and  third  persons  to  whom  interrogato- 
ries are  authorized  to  be  propounded  by  the  13th  section  of  the  statute  of  20th 
March,  1839,  are  parties  to  the  controversy  at  least  as  between  the  plaintiff 
and  themselves,  and  may  be  required  to  answer,  in  open  court,  any  inter- 
rogatories propounded  to  them.     Pttway  v.  Gooding  445. 

11.  An  absentee  against  whom  an  action  has  been  commenced  by  attachment, 
must  be  cited  by  affixing  copies  of  the  attachment  and  citation  on  the  door 
of  the  parish  church,  or  of  the  room  in  which  the  court  sits,  as  directed  by 

\  art.  254,  of  the  Code  of  Practice.  Service  of  citation  on  the  attorney  ap- 
pointed to  represent  the  absentee,  is  insufficient.  Citation  being  the  basis 
of  every  action,  (C.  P.  206,)  and  the  formalities  prescribed  by  art.  254,  of 
the  Code  of  Practice,  being  in  lieu  of  it,  their  omission  will  be  fatal. 

Kraeutler  v.  Bank  of  United  Slates. — Re-hearings  461. 

12.  Informalities  in  the  citation  of  an  absentee,  against  whom  suit  has  been 
commenced  by  attachment,  cannot  be  waived  by  any  act  of  the  attorney  ap- 
pointed to  represent  him,  as  by  filing  an  answer  to  the  merits,  without  ob- 
jecting to  the  citation,  &c. ;  and  such  informalities  may  be  taken  advantage 
of,  for  the  first  time,  on  appeal,     lb, 

13.  A  return  by  a  marshal  on  an  attachment,  *'  that  he  had  executed  the  writ 
by  seizing  in  the  hands  of  A.  all  sums  of  money,  rights,  credits,  and  proper- 
ty belonging  to  the  defendant,  to  an  amount  sufficient  to  saU^fy  the  debt," 
&c.,  is  alone  no  evidence  that  any  thing  was  actually  seized. 

Poole  V.  Brooks,  484. 

ATTORNEY  AT  LAW. 

1.  Where  an  appellant  urges  as  a  ground  for  reversing  a  judgment,  that  the 
attorney  by  whom  the  ease  was  conducted  on  bis  behalf  in  the  court  below 
had  no  authority  to  represent  him,  the  allegation  must  be  supported  by  affi- 
davit, or  it  will  not  be  noticed.     Fisher  v-  Moore,  95. 
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2.  The  license  of  an  attorney  at  law  cannot  be  withdrawn  or  annulled,  unless 
on  conviction  in  the  manner  prescribed  by  the  act  of  27  March,  1823.  The 
proceedings  must  be  by  information  before  the  district  court  of  the  domicil 
of  the  accused  ;  and  there  must  be  a  trial  by  jury.  Acts  31  March,  1808, 
s.  6.     27  March,  1823,  s.  3.     22  March,  1826,  s.  1. 

Turner  v.   Walsh,  383. 

3.  In  determining  the  compensation  to  be  allowed  to  an  attorney  appointed  to 
represent  the  absent  heirs  of  a  succession,  the  court  should  not  be  governed 
by  the  opinion  of  other  members  of  the  profession  as  to  the  amount.  It 
should  exercise  its  own  judgment,  and  the  allowance  should  be  made  with 
reference  to  the  labor,  skill,  and  care  required,  and  to  the  value  of  the  es- 
tate.    Succession  of  Mager,  il3, 

4.  An  attorney  appointed  to  represent  the  absent  heirs  of  a  succession,  is  in- 
competent to  act  as  attorney  in  procuring  the  recognition  of  the  heir. 
Such  recognition  must  be  sought  contradictorily  with  him.     lb. 

5.  Informalities  in  the  citation  of  an  absentee,  against  whom  suit  has  been 
commenced  by  attachment,  cannot  be  waived  by  any  act  of  the  attorney  ap- 
pointed to  represent  him,  as  by  filing  an  answer  to  the  merits,  without  ob- 
jecting to  the  citation,  &c. ;  and  such  informalities  may  be  taken  advantage 
of,  for  the  first  time,  on  appeal. 

Kraeutler  v.  Bank  of  United  States. — Re-hearing,  461. 

6.  Defendants  having  retained  plaintiff  as  their  counsel,  to  defend  them  in 
certain  actions,  in  which  they  had  been  cited  as  warrantors,  executed  a 
note  in  his  favor  for  a  sum  stipulated  as  his  fee.  To  an  action  on  the  note 
defendants  pleaded  that  plaintiff  never  rendered  the  services,  for  the  com- 
pensation of  which  the  note  was  given.  There  was  no  evidence  of  any 
services  rendered  ;  but  it  was  proved  that  the  parties,  who  had  cited  the 
defendants  as  warrantors,  had  effected  a  compromise,  by  which  the  latter 
were  discharged :  Held,  that  plaintiff  was  entitled  to  recover,  and  that  his 
inaction  might  have  been  the  result  of  a  conviction,  that  it  would  lead  to  a 
compromise,  more  advantageous  to  his  clients,  than  any  judgment  he  conld 
hope  to  obtain.     Hennen  v.  Bourgeat,  522. 

AUDITOR  OF  ACCOUNTS. 

1.  Where  accounts  have  been  referred  to  auditors,  the  court  may,  on  a  mo- 
tion to  homologate  the  report,  receive  testimony  and  examine  the  auditors 
themselves,  and  correct  any  errors  in  the  report,  or  order  a  new  one,  or  a 
new  examination  of  the  accounts  (C.  P.  457) ;  but  it  must  proceed  sum- 
marily. It  cannot,  without  pronouncing  on  the  report,  submit  the  case  to  a 
jury.     C.  P.  457.     Flower  v.  Downs,  101. 

2.  Where  a  party  has  moved  for  the  homologation  of  the  report  of  auditors 
after  being  amended  in  certain  particulars,  he  will  be  thereby  precluded  from 
requiring  any  other  amendments.     St.  Romain  v.  Robeson,  194. 
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BANK. 

1.  The  seventh  sectioa  of  the  statute  of  Mississippi,  of  2t  February,  1840, 
prohibiting  the  banks  of  that  State  from  transferring,  by  endorsement  or 
otherwise,  any  note,  bill  receivable,  or  other  evidence  of  debt,  and  the  second 

r  section  of  the  statute  of  22  February,  1840,  requiring  that  they  shall  at  all  times 

I  receive  their  own  notes  at  par  in  payment  of  any  debts  due  them  by  bill  or 

otherwise,  are  constitutional,  and  do  not  impair  the  obligation  of  any  con- 
tract ;  and  where  a  judgment  obtained  by  a  Mississippi  bank  has  been  seized 
by  a  creditor  of  the  bank,  the  debtor  is  still  entitled  to  discharge  it  in  notes 
of  the  bank,  at  par.     Williams  v.  Planters^  Bank^  125. 

2.  Interrogatories  propounded  to  a  bank  as  a  party  to  an  action,  should  be  an- 
swered by  the  president  of  the  bank  ;  answers  by  the  cashier  alone,  are  in- 
sufficient.    Commercial  Bank  of  Natchez  v.  Guice,  181. 

3.  The  statute  of  Mississippi  of  21  February,  1840,  which  prohibits  (s.  7)  the 
banks  of  that  State  from  transferring,  by  endorsement  or  otherwise,  any 
note,  bill  receivable,  or  other  evidence  of  debt,  renders  any  general  assign- 
ment by  a  bank,  so  far  as  such  choses  in  action  are  concerned,  illegal.  Per 
Curiam :  The  remedy  would  not  have  been  co-extensive  with  the  evil,  if, 
while  the  assignment  of  a  particular  chose  in  action  was  forbidden,  a  bank 
should  make  a  general  assignment  of  all  such  property  possessed  by  it. 

Marshall  v.   Grand  Gulf  Railroad  and  Banking  Company,  198. 

4.  The  illegality  of  an  assignment  made  by  a  bank  in  the  State  of  Mississippi, 
in  violation  of  the  seventh  section  of  the  statute  of  21  February,  1840, 
prohibiting  the  transfer  of  any  note,  bill,  or  other  evidence  of  debt,  may  be 
set  op  by  a  creditor  of  the  bank  who  has  attached  its  property,  where  the 
assignment  is  pleaded  as  a  means  of  defeating  the  attachment.  The  pro- 
vision of  that  section,  that  any  action  on  a  bill,  note,  or  other  evidence  of 
debt,  so  transferred,  shall  abate  on  the  plea  of  the  defendant,  does  not  re- 
strict to  a  debtor  of  the  bank  the  right  to  plead  the  illegality  of  such  a  trans- 
fer,    lb, 

5.  Commissioners  appointed  under  the  act  of  14  March,  1842,  ch.  98,  to  liqui- 
date a  bank,  may  maintain  an  action  against  the  late  officers  and  directors 
for  damages  for  maladministration  of  its  affairs.  Sects.  12,  24.  Per  Cu- 
riam: Any  action  against  bank  directors  for  maladministration  may  be 
maintained  by  their  successors  ;  and  any  action  which  the  directors  might 
have  maintained,  while  the  corporation  was  in  existence,  to  increase  the 
fond  out  of  which  the  debts  of  the  body  corporate  are  to  be  paid,  may  be 
instituted  by  the  commissioners  afler  its  dissolution. 

French  v.  Landis,  633. 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES. 

I.   Transfer. 
II.  Accommodation  Endorsers, 
III.  Presentment  for  Payment  and  Protest. 
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IV.  Promise  to  Pay  after  Discharge. 

V.  Promise  to  Pay  by  7  hird  Persons, 
Vf.  Evidence  in  Actions  on  Bills  and  Notes. 
VIL  Prescription  and  other  Defences  to  Actions  on  Bills  and 
Notes. 

I.  Transfer. 

1.  Parol  proof  (hat  a  promissory  note  payable  to  the  order  of  the  dooor,  and 
by  him  endorsed  in  blank,  was  delivered  to  plaintiff*  as  a  gi(i,  is  insafficient 
to  enable  her  to  hold  it  as  a  gratuitous  donation  inter  vivos.  Such  a  do- 
nation must  be  by  an  act  before  a  notary,  in  the  presence  of  two  witnesses. 
C.  C.  1623.     Morres  v.   Compton,  76. 

See  21  infra. 

II.  Accommodation  Endorsers. 
3.  An  accommodation  endorser  of  a  note  is  not  a  snrety  in  the  meaning  of  art. 
3518  of  the  Civil  Code,  which  declares,  that  a  citation  served  on  the  prin- 
cipal debtor,  or  his  acknowledgment,  interrupts  prescription  as  to  the  surety. 
Per  Curiam :  The  suretyship  between  an  accommodation  endorser  and  the 
maker  of  a  note,  exists  only  as  between  themselves  ;  as  to  the  holder,  their 
liability  depends  on  the  rules  applicable  to  negotiable  instruments  in  general. 

Jacobs  Y.  Williams,  183. 

III.  Presentment  for  Payment  and  Protest. 

3.  Notice,  orally  delivered,  to  an  endorser  of  a  note  on  the  day  of  its  matu- 
rity, but  after  business  hours,  that  the  note  would  be  protested  on  that  day 
unless  it  were  paid,  or  some  arrangement  made,  is  insufficient  to  bind  the 
endorser.  An  endorser  can  only  be  made  liable  where  the  note  has  been 
duly  protested  for  non-payment,  afler  demand  and  presentation  at  the  place 
where  it  was  made  payable,  and  written  notice  of  the  non-payment  and 
protest.     Union  Bank  v.  Fonleneau,  120. 

4.  Notice  of  the  non-payment  and  protest  of  a  note,  given  to  an  endorser  re- 
aiding  in  the  town  in  which  the  note  was  payable,  two  days  after  the  protest, 
is  insufficient     lb. 

5.  Thp  holder  of  a  bill  protested  for  non-payment,  is  not  bound  to  send  a  notice 
directly  to  all  the  parties  to  it.  If  such  notice  be  sent,  it  will  enure  to  the 
benefit  of  any  endorser  who  may  pay  the  bill,  in  an  action  against  previous 
endorsers,  or  the  drawer.  It  is  sufficient  for  the  holder  to  give  notice  to 
his  immediate  endorser,  leaving  it  to  the  latter  to  notify  the  next  endorser, 
and  so  on  to  the  drawer  ;  one  day  being  allowed  to  each  party  to  notify  his 
immediate  endorser,  or  the  drawer.  The  rule  is  the  same  where  a  note  or 
bill  is  sent  by  the  holder  to  his  agent  for  collection.  If  the  latter  give  time- 
ly notice  of  dishonor  to  his  principal,  it  is  sufficient ;  and  a  notice  from  the 
principal,  seasonably  sent,  will  suffice  to  charge  any  prior  party.     The 
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agent's  knowledge  of  the  endorser's  residence,  does  not  make  it  necessary 
for  him  to  send  a  notice  directly  to  the  endorser. 

Grand  Gulf  Railroad  and.  Banking  Company  ▼.  Barnes,  137. 

6.  A  notice  of  protest  sent  to  an  endorser  at  the  post  office  at  which  he  osaal- 
ly  received  his  letters  and  papers  at  the  time  of  the  protest,  aiid  which  was 
in  the  parish  in  which  he  resided,  is  sufficient ;  though  it  be  proved  that 
there  was  another  office  in  an  adjoining  parish  nearer  to  his  residence,  at 
which  the  endorser,  at  a  previous  period,  had  been  in  the  habit  of  receiving 
his  letters  and  papers,  there  bejng  no  evidence  to  show  that  he  continued  to 
receive  any  letters  or  papers  there  at  the  date  of  the  protest.     lb* 

7.  The  drawer  of  a  bill,  on  the  face  of  which  there  was  a  waiver  of  acceptance, 
is  not  entitled  to  notice  of  its  dishonor,  and  will  not  be  discharged  by  its 
omission,  where  he  had  no  funds  in  the  hands  of  the  drawee,  but  was  to 
place  the  latter  in  funds  to  pay  the  bill  at  maturity,  and  it  was  not  expected 
that  the  drawee,  would  pay  without  such  deposit ;  but  the  bill  must  be  pre- 
sented for  payment  on  the  last  day  of  grace,  or  he  will  be  released. 

English  V.  Wall,  133. 

8.  Notice  of  protest  bent  to  an  endorser  by  mail,  must  be  addressed  to  him  at 
his  residence,  and  be  directed  to  the  post-office  from  which  he  is  in  the  habit 
of  receiving  letters  and  papers,  where  that  is  the  nearest  to  his  residence. 

Bell  V.  Lawson,  153. 

9.  Where  an  endorser  receives  his  letters  and  papers  from  two  post-offices,  a 
notice  of  protest  directed  to  either,  will  be  sufficient.* 

New  Orleans  Canal  and  Banking  Company  v.  Briggs,  175. 

10.  Notice  to  the  drawer  of  the  protest  of  a  bill  for  non-payment,  directed  to 
him  at  a  post-office  not  the  nearest  to  his  residence,  without  any  proof  that 
he  was  in  the  habit  of  receiving  his  letters  and  papers  there,  is  insufficient. 

New  Orleans  Savings  Bank  v.  Harper,  831. 

11.  The  drawer  is  not  entitled  to  notice  of  non-payment  by  the  acceptor,  where 
the  bill  was  accepted  merely  for  the  accommodation  of  the  former.    lb, 

IV.  Promise  to  pay  after  Discharge. 

13.  A  promise  by  the  drawer  to  pay  a  bill,  from  which  he  has  been  released 
by  illegalities  in  the  notice  of  protest,  will  not  be  binding,  unless  it  be  proved 
that  he  was  aware  of  his  discharge  at  the  time  of  the  promise. 

New  Orleans  Savings  Bank  v.  Harper,  331. 

V.  Promise  to  Pay  by  Third  Persons. 

13.  Where  a  person  writes  to  his  agent  that  "  B.  holds  a  note  of  F.'s  endorsed 
by  N.,"  and  directs  him  to  pay  the  note  without  interest,  it  amounts  to  a 
promise  to  pay  the  note ;  and  if  the  holder  accept  the  promise,  it  will  be 
obligatory  on  the  person  by  whom  it  was  made.     C.  C.  1896. 

Bell  V.  Lawson,  153. 

14.  A  promise  by  a  third  person  to  pay  a  bill  or  note  for  the  endorser,  to  be 
binding  on  the  former,  must  be  made  with  full  knowledge  by  him  of  any 
want  of  due  diligence  on  the  part  of  the  holder  which  may  have  exonerated 
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the  endorser  ;  but  direct  proof  of  such  knowledge  is  not  necessary.  It  may 
be  inferred  from  the  promise  under  the  attending  circumstances,  as  where 
the  promise  was  to  pay  the  principal  due,  without  interest.  In  such  a  case 
it  will  be  inferred  that  the  circumstances  discharging  the  endorser,  were 
known ;  for,  if  the  protest  were  regular,  interest  would  run  from  its  date.  Jb. 

VI.  Evideftce  in  Acivms  on  Bills  and  Notes. 

15.  The  certificate  of  the  notary  by  whom  a  note  was  protested  that  demand 
of  payment  was  made  at  the  proper  place,  is  prima  facie  evidence  against 
the  endorser,  and  sufficient, /7er  se,  until  rebutted  by 'direct  proof. 

Union  Bank  t.  Cushman,  237. 

16.  The  certificate  of  a  notary  that  he  presented  a  note,  which  was  payable  at 
the  office  of  a  parish  judge,  at  the  said  office,  to  a  person  in  the  office,  and 
demanded  payment  thereof,  and  was  informed  that  there  were  no  funds  to 
pay  it,  is  sufficient  evidence  of  demand  against  the  drawer  of  the  note. 

Dosson  V.  Sanders,  238. 

17.  Action  by  the  holder  against  the  maker  of  a  note,  endorsed  by  the  payee 
in  blank,  and  on  which  the  latter  had  written  an  acknowledgment  of  the  re- 
ceipt of  its  value  from  the  plaintifif,  and  at  the  same  time  warranted  its  pay> 
ment  to  the  plaintifif,  or  his  assigns  :  Held,  that  judgment  by  default  could 
not  be  confirmed  againsi  the  defendants,  without  proof  of  the  endorsement 
of  the  payee,  and  of  his  signature  to  the  transfer  written  on  the  note.  Proof 
of  a  plaintiff's  demand  is  required  in  all  cases  when  not  admitted  by  the  de- 
fendants.    C.  P.  312,  360.     Young  v.  Talbot,  518. 

VII.  Prescription  and  other  Defences  to  Actions  on  Bills  and 

Notes. 

18.  Action  against  defendant  personally  for  the  amount  of  a  promissory  note, 
signed  by  him  as  executor,  and  endorsed  by  two  other  persons.  It  was 
proved  that  the  note  was  given  in  part  renewal  of  one  made  by  defendant's 
testator,  endorsed  by  the  same  persons,  and  which  had  been  discounted  for 
the  deceased  by  plaintiffs  ;  that  the  original  note  of  the  deceased  was  for  a 
larger  amount,  which  had  been  reduced  in  his  lifetime  by  curtailments  ;  and 
that,  afler  his  death,  the  debt  was  diminished  by  further  curtailments,  and 
the  execution  of  new  notes,  signed  by  the  defendant,  as  executor  of  the  es- 
tate of  deceased,  or  simply  as  executor,  until  reduced  to  the  amount  for 
which  the  note  sued  on  was  executed.  Held,  that  the  defendant  is  not  lia- 
ble personally ;  that  the  facts  show  that  it  was  not  originally  contemplated 
by  any  of  the  parties  that  he  should  be  so  responsible ;  that  the  execution 
of  the  note  sued  on  created  no  liability  on  the  part  of  the  estate  of  the  de- 
ceased, nor  even  changed  the  nature  of  the  original  obligation,  but  was  a 
mere  acknowledgment  of  a  debt  which  the  executor  was  competent  to 
make.     Bank  of  Louisiana  v.  Dejean,  16. 

19.  The  prescription  of  five  years,  established  by  art.  3505  of  the  Civil  Code, 
does  not  apply  to  a  promissory  note  not  transferable  by  endorsement  or  de- 
livery.    Such  a  note  is  prescribed  by  ten  years.     C.  C.  3508. 

Whiting  v.  Prentice,  141.     Owen  v.  Holmes,  148. 
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80.  Aq  acknowledgment  of  the  debt  by  the  maker  of  a  note  does  not  interrupt 
prescription  aa  to  the  endorser.  They  are  not  debtors  in  solido  in  the 
meaning  of  arts.  2092, 3517  of  the  Civil  Code,  which  declare  that  a  suit 
brought  against  one  of  the  debtors  in  solido^  or  his  acknowledgment  of  the 
debt,  interrupts  prescription  as  to  the  rest.  Per  Curiam :  The  maker  and 
endorser  do  not  bind  themseWes  at  the  same  time,  or  by  the  same  contract, 
bnt  by  different  and  successive  contracts,  without  any  privity  or  reciprocity. 
Debtors  in  solido  are,  among  themselves,  liable  each  only  for  his  portion  (C. 
C  2090) ;  if  one  pays  the  whole  debt,  he  can  claim  from  each  of  the  rest 
only  his  portion ;  and  if  one  be  insolvent,  his  portion  must  be  divided  among 
the  solvent  obligors.  C.  C.  2100.  AliUr,  as  to  the  maker  and  endorsers 
of  a  note  or  bill ;  each  endorsement  is  a  distinct  contract ;  if  payment  be 
made  by  the  mnker,  or  first  endorser,  neither  can  claim  anything  from  sub- 
sequent endorsers ;  while,  if  it  be  the  last  endorser  who  pays,  he  may  claim 
the  whole  amount  from  any  previous  endorser  or  the  maker ;  and  each  en- 
dorser has  the  same  right  against  every  previous  endorser  and  the  maker. 

Jacobs  V,  Williams f  183. 

21.  The  holder  of  a  negotiable  note  given  for  the  price  of  property  fraudulent* 
ly  sold  by  a  debtor  after  obtaining  a  respite,  cannot  recover  on  it,  though  ta- 
ken before  maturity,  where  the  evidence  shows  that  he  was  aware  of  the 
fraudulent  character  of  the  sale.     Prolan  v.  Aymard,  486. 

22.  The  fact,  that  some  of  the  makers  of  a  promissory  note,  who  bound  them- 
selves jointly  and  severally,  were  unauthorized  to  contract,  does  not  dis< 
charge  the  rest.  Per  Curiam :  A  co-debtor,  in  solido,  camiot  plead  any 
exception  merely  personal  to  the  other  co-debtors.     C.  C.  2094. 

Hennen  ▼.  Bourgeat,  522. 

I  See  2  supra, 

CITATION. 

1.  Rule  on  defendant  (o  show  cause  why  an  execution  should  not  be  issued 
against  her  individually  for  a  debt  due  by  the  succession  of  which  she  was 
curatrix.  Defendant  failed  to  appear.  The  rule  was  made  absolute,  and 
she  appealed.  The  citation  to  answer  the  rule  was  served  on  a  person  sta- 
ted in  the  return  to  be  the  attorney  in  fact  of  the  curatrix.  There  was  no 
allegation  in  the  rule  that  the  defendant  was  absent  from  the  State  ;  and 
the  power  only  authorized  the  attorney  to  represent  her  in  her  capacity  of 
^curatrix.  Held,  that  the  rule  must  be  discharged,  for  assuming  that  defen- 
dant was  absent  at  the  time  of  serving  the  citation,  the  power  only  authori- 
zed the  attorney  to  represent  her  as  curatrix,  and  the  object  of  the  rule  was 
to  render  her  personally  liable.     Wilson  v.   Vincent,  235. 

2.  An  absentee  against  whom  an  action  has  been  commenced  by  attachment, 
must  be  cited  by  affixing  copies  of  the  attachment  and  citation  on  the  door 
of  the  parish  church,  or  of  the  room  in  which  the  court  sits,  as  directed  by 
art.  254,  of  the  Code  of  Practice.  Service  of  citation  oo  the  attorney  ap 
pointed  to  represent  the  absentee,  is  insufficient.  Citation  being  the  basis  of 
Vol.  XI r.  88 
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every  action,  (C.  P.  206,)  and  the  formalities  prescribed  by  art.  254,  of  tbe 
Code  of  Practice,  being  in  lieu  of  it,  their  omission  will  be  fatal. 

Kraeuller  v.  Bank  of  Unite fi  States. — Re-hearing,  461. 
3.  Informalities  in  the  citation  of  an  absentee,  against  whom  suit  has  been 
commenced  by  attachment,  cannot  be  waived  by  any  act  of  the  attorney  ap- 
pointed to  represent  him,  as  by  filing  an  answer  to  the  merits,  without  ob- 
jecting to  the  citation,  &c. ;  and  such  informalities  may  be  taken  advantage 
of,  for  the  first  time,  on  appeal.     lb. 

CODES,  ARTICLES  OF,  CITED,  EXPOUNDED,  ike. 

I.  Code  0/1808. 
II.  Civil  Code. 
III.  Code  of  Practice. 

1.  Code  of  1808. 

Book      I.  tit.  7,  art.   25.  Illegitimate  children.  Baloty  RipoUv.  Morina,5b2- 

II.  —  2,  —     1.  Ownership.     La/on  v.  De  Armas,  598. 

III.  —  1,  —  118.  Successions.     Calvit  v.  Mulhollan,  258. 

—  2,  —    17.  Donations.     Compton  v.  Prescott,  56. 

92.  Donation  mortis  causa.     Keller  v.  McCalop,  639. 

6,  —      1,  4,  20,  24,  26,  36,  82,86.  Sale.     Lafon  v.  De  Ar- 
mas, 598. 

20,  —  62.  Prescription.     Calvit  v.  Mulhollan,  258. 


II.  Civil  Code. 

96.  Marriage.     Compton  v.  Prescott,  56. 
200,  201,  202.     Illegitimate  children.     Compton  y.  Prescott,  5t>. 

221.  Illegitimate  children.     lb.     Balot  y  Ripoll  v.  Hiorina,  552. 

222,  226. Compton  v.  Prescott,  56. 

234.  Parent  and  child.     Cleareland  v.  Sprowl,  172. 

239,  240.  lb.     Mercier  v.  Canonge,  385. 

243.  Mercier  v.  Canonge,  385. 

245,  246,  247.  Alimony,     lb. 

'259,  262.  Compton  v.  Prescott,  56. 

265.  Minor.     Mitchell  v.  Cooley,  636. 

267.  Cleaveland  v.  Sprowl,  172.     Mercier  r.  Canonge,  385. 

268.  lb.  172,  385.     Mitchell  v.  Cooley,  636. 

333,  343.  Minor.     Mercier  v.  Canonge,  385. 

345,  346.  Calvit  v.  Mulhollan,  258. 

354.  Cleaveland  v.  Sprowl,  172. 

437.  Unincorporated  associations.     Campbell  t.  Nicholson,  428. 

462,  466.     Moveables  and  immoveables.     Succession  ofPackwood,  334. 

477.     SaccessioDS.     Succession  ofMager,  584. 
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480.  Ownership.     Barrett  v.  His  Creditors,  474.     Lafon  ▼.  De  Armas, 
598. 

482,  483,  484.  Ownership.     Lafon  ▼.  De  Armas,  508. 

500.  Accession.     Kellam  ▼.  Rippey,  44.      -" 

551,  552,  553,  555.  Usufruct.     Cleaveland  y.  Sprowl,  172. 

867,  868,  869,  870.  Successions.     Mayo  ▼.  Stroud,  105. 

882,  911,  923.  Succession  ofMager,5Si. 

934  to  940. Caloit  v.  MuJhollan,  258. 

945,  946. Succession  of  Mager,  ^^i. 

981. Btiarrf  v.  Lcmee,  243. 

1029. .    Calvit^.  MulkoUan,2b%, 

1031  to  1040.  Arthur  v.  Cochran,  41. 

1041.  /^.     Succession  of  BMey,  155. 

1042   to  1050.  ilrMttr  v.  Cochran,  41. 

1051.  7i.      jBtfar^f  v.   Lemie,   243.      An^a/  t.  Gilly,  323, 

1052  to  1055. Arthur  v.  Cochran,  41. 

1056. /i.     Bttar^f  v.  Ze'mV'c,  243. 

1057  to  1060. Arthur  V,  Cochran,  il. 

1062.  Successions.     Succession  of  Blakey,  155. 

1088. Cdlvit  ▼.  Mulhollan,  258. 

1098. Succession  of  Blakey,  155. 

1119,  1120.  Successions.     Dossonv.  Sanders,  2ZS, 

1160  to  1164.  TiucJfc^  V.  Beatty,  545. 

1167.  Successions.     Succession  of  Dubreuil. — Re-hearing,  5\\. 

1168. JVfi//tfr  V.  Miller,  88.      Succession  of  Dubreuil, —Re' 

hearing,  511. 
1169,  1172,  1173.  Successions.     MUler  ▼.  M//er,  88. 
1176,  1197.  Successions.     Succession  of  Dubreuil,  507. 
1265.  Successions.     Marionneaux  y.  Marionneaux,  666. 
1290,  1296  to  1299.  Successions.      State  y.   /urf^e  of  Probates  of  West 

Baton  Rouge,  315. 
1300,  1307.  Successions.     Webb  y.  Goodby,  539. 
1342,  1343.  Collation.     Succession  of  Pigneguy,  450. 
1434.  Successions,     lb. 

1468. Compton  y.  Prescott,  56. 

1473,  1474.  Successions.     76.     Bo/o/  y  Ripoll  y.  Morina,  652. 
1477.  Successions.     Succession  of  Mager,  584. 

1478. Compton  y.  Prescott,  56. 

1480. Wei^  V.  Goorf^y,  539. 

1481. Compton  y.  Prescott,  56. 

1489. 5a/o/  y  i2ipa//  y.  Morina,  552. 

1507.  Fidei-Commissa.     Compton  y.  Prescott,  5^, 

1523,  1526.  Donations  in/ffr  wiwoj.     Morres  y.  Compton,  76. 

1571.  Donations  mor/w  cau5a.     Succession  of  Sparks,  35.     JTeffer  r.  JlleCa- 

/<?p,  639. 
1678. j^^^j,  y^  McCalop,  639. 
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1583.  Donations  mortis  causa.     Succession  of  Sparks,  36. 

1585,  1585. Keller  T.  McCalop,  639. 

1588.  Succession  of  Sparks,  35. 

1599,  1602,  1603,  1604,  1697,  1702.     Donations  mortis  causa.     Compton  t. 
PrescoU,  56.  \ 

1739.  Donations  between  Husband  and  Wife.     Ibid, 

1784.  Contracts.     Cuny  v.  Brown,  82. 

X789. Grove  v.  Harvey,  221. 

1843. Marigny  v.  Union  Bank,  283. 

1844,  1845,  1853,  Contracts.     Gas  Light  and  Banking  Company  t.  Pauld- 
ing, 378. 

1887.  Contracts.    Marigny  ▼.  Union  Bank,  283.     Gas  Light  and  Banking 
Company  v.  Paulding,  378. 

1889,  1890.  Contracts.     Marigny  v.  Union  Bank,  283. 

1896.  Contracts.     Bell  v.  Lawson,  152. 

1940,  1943,  1945,  1950.  Interpretation.     Faln-e  v.  Sparks,  31. 

1951.  Interpretation.     Marcotte  ▼.  Coco,  167. 

1968,  1979,  1980.  Contracts.     Whiting  v.  Prentice^  141. 

2042.  Contracts.     Orleans  Theatre  Insurance  Company  v.  L^fferanderie,  478. 

2072. Jacobs  v.  Williams,  183. 

2074,  2076.  Contracts.     /mA  v.  WW^A/,  563. 

2077.  Contracts.     Jacobs  v.  Williams,  183. 

2081. imA  V.  Wrt^Ar,  563. 

2086,  2087.  Contracts.     Jacobs  ▼.  iyt//*flfiw,  183. 

2092.  Contracts.     Ibid,     Buard  v.  Lcmee,  243. 

2094. Hennen  v.  Bourgeat,  523. 

2099,  2100    Contracts,     /acoi*  v.  WUliams,  183. 

2204,  2205.  Connpensation.     Collier  v.  Ifw  Creditors,  398. 

2231,  2232,  2237,  2238,  2342    Contracts.     jEToox/  v.  Segrest,  210. 

2244.  Contracts.     Kendall  v.  5ean,  407. 

2250.  • ^ ■    Hood  V.  Segrest,  210. 

2252.  Grortf  v.  Harvey,  221. 

2260,  2261.  Witnesses.     iTcZ/cr  v.  McCalop,  639. 

2279,2280,2281,2282,2284,2285.  Quasi- Contracts.  Marigny  y.  Union 
Bank,  283. 

2294.  Offences  and  quasi-offences.      Smith  t.  Berwick,  20.      Spqfford  y. 

Pemberton,  162. 

2295,  2304.  Offences  and  quasi-offences.     Smith  ▼.  Berwick,  20. 
2362.  Husband  and  Wife.     Richard  ▼.  Blanchard,  624. 

2371,  2372.  Husband  and  Wife.  Commissioners  of  Exchange  and  Banking 
Company  ▼.  -B«in,  678. 

2373.  Husband  and  Wife.     Succession  of  Packwood,  334. 

2375.  Commissioners  of  Exchange  and  Banking  Com- 
pany V.  jBem.  578. 

2377.  Husband  and  Wife.     Merder  v.  Canonge,  386. 
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2378.  Husband  and  Wife.     Lynch  v.  Benton,  113.     Commissioners  of  Ex- 

change and  Banking  Company  v.  Bein^  678. 

2379.  Husband  and  Wife.     Commissioners  of  Exchange  and  Banking  Com- 

pany V.  Bein^  678. 

2382,  2387.  Husband  and  Wife.     Lynch  t.  Benton,  113. 

2393.  Husband  and  Wife.  .  Commissioners  of  Exchange  and  Banking  Com- 
pany V.  Bein,  578.  ^ 

2412.  Husband  and  Wife.     Cuny  v.   Broum,  82.     Commissioners  of  Ex- 

change and  Banking  Company  t.  Bein,  578. 

2413,  2414,  2415.  Sale.     Barrett  ?.  His  Creditors^  474. 
2427.  Sale.     Balot  y  Ripol  v.  Morina,  552. 

S431.  Barrett  v.  His  Creditors,  474. 

2433,  2434.  Sale.     Lambeth  7.  WelU,  51. 
2437.  Sale.     Barrett  v.  His  Creditors,  474. 
2442,  2452,  2453.  Sale.     Lambeth  v.  Wells,  51. 
2531.  Sale.     Collier  v.  His  Creditors,  398. 

2603.  Marrionneaux  ▼.  Marionneaux,  666. 

2604  to  2611.  Sale.     Forced  ex-propriation.     Balot  y  Ripoll  y.  Morina,  552 

2612,  2613, 2614.  Sale.     Labiche  r.  Lewis,  8. 

2720.  Hiring.     RUey  v.  Wilcox,  648. 

2795.  Partnership.     English  v.  Wall,  132. 

2797,  2806.  2843,  2844,  2851.  Partnership.     Buard  v.  Umie,  243. 

2963,  2964.  Mandate.     Grove  v.  Harvey,  221. 

2965.  Mandate.     Smith  v.  McMicken,  653. 

2966. Grow  ▼.  Harvey,  221.     SmtM  v.  McMicken,  653. 

2971,  2972.  Mandate.     Cammack  v.  Priestly,  423. 

3004.  Surety.     Go*  Zi^^/  an/f  Banking  Company  ▼.  Paulding,  378. 

3006.  /WjA  y.  Wright-^Re-hearing,  671. 

3008.  Gew  Xig-Ar  ani  Banking  Company  j.  Paulding,  378. 

3029.  Irish  v.  Wright— Re-hearing,  571. 

3030.  Coonj  v.  Graham.  206. 

3184,  ^  1.  PrivOege.     Welsh  v.  SAf>/<i5,  527. 

3268.  Mortgage.     Succession  of  Pigneguy,  460.     Balot  y  Ripoll  t.  Morina, 

562. 
3280  to  3288.  Mortgage.     Cleveland  v.  Sprowl,  172. 
3326.  Mortgage.     Whiting  v.  Prentice,  141. 

3327. ^M<ir«/  V.  Lemee,  243. 

3374.  Succession  of  Pigneguy,  450. 

3396,  3398,  3401.  Possession.     Whiting  v.  Pr«i/icff,  141. 

3415,  3416.     Possession.     Williams  t.  Booker— Re- hearing,  256. 

3417.  Possession.     Williams  v.  ^ooArer,  253.     ^iw/flnrf  v.  Forsyth,  371. 

3427.  Prescription.     Succession  of  Blakey,  156. 

3429.  Buard  v.  Z^^c,  243. 

3442,  3450.  Prescription.     Balot  y  Ripoll  v.  Morina,  562. 
3461.  Prescription.     Ibid.    Lafon  t.  De  Armas,  598. 
3480.  —    Hood  ▼.  Se^e*^  210. 
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3486.  Prescription.     Buard  v.  Umee,  243. 

3487.  Succession  of  Dubreuil,  607. 

3488. Calvit  v.  Mulhollan,  268. 

3492. Calvit  v.  Mulhollan,  268.     Succession  of  DuhreuU^  507. 

3499,  3603.  Prescriplion.     Owen  y.  Holmes^  148. 

3606.  Prescription.      Whiting  v.   Prentice^  141.      Oiren  t.   Holmes^  148. 

Buari  V.  Lemee,  243. 
3508.  Whiting  v.  Prentice^  141.     Oircn  v.  Holmes^  148. 

3616.  Buarrf  ▼.  Zi^ttw^,  243. 

3617,  3618.  Prescription.    Jacobs  ▼.  Williams,  183.     Buar(f  ▼.  Limie,  243. 

III.  Cbie  o/  Practice. 

20.  Pleading.      Orleans  Theatre  Navigation   Company  t.  Lafferanderie^ 
472. 

43.  Petitory  action.    Drcux  r.  Kennedy,  489. 

44. Hiestand  t.  Forsyth,  371. 

140.  Cumulation  of  actions.     Hemken  v.  Ludewig,  188. 
167.  Costs.     iS/.  Romain  ▼.  Robeson,  194. 
172.  Petition.     3ferri^  ▼.  Lattimore,  138. 
180.  Citation.     Arthur  ▼.  Cochran,  41. 

206.  Kraeutler  y.  BanA;  o/  /A«  ITmferf  States. --Re-hearing,  461. 

207.  Days  of  public  rest.     iTeZ/er  y.  McCalop,  639. 
213.  Arrest.  JmA  y.  Wright,  663. 

242.  Attachment.     76.  663      Re-hearing,  671. 

243. /mA  y.  Wright,  663. 

245. Growtf  y.  Harvey,  221.     Erwin  y.  Commercial  and  Rail- 
road Bank,  227. 
246,  247,  260,  262.  Attachment.     Petway  y.  Goodin,  446. 
264.  Attachment.     Kraeutler  y.  ^an^  o/  Z7m/e<2  States.— Re-hearing,  461. 

262. Petway  y.  Goodin,  446. 

263. /i.     Poo/tf  y.  Broo*5,  484. 

310.  Judgment  by  default.     Arthur  y.  Cochran,  41. 

312. Poo/tf  y.  Brooks,  464.     F(Wfi^  y.  To/Ao/,  618. 

318.  Delay  for  answering,  &c.,  how  computed.      Garland  y.  Holmes,  421. 

329.  Pleading.     Riley  y.  Wilcox,  648. 

336.  Exceptions.     JVeTurA  y.  Landis. — Re-hearing,  635, 

361.  Interrogatories  to  parties.     Petway  y.  Goodin,  446. 

360.  Joining  issue.     Young  y.  Talbot,  618. 

376.  Reconyention.     Garland  y.  Holmes,  421. 

397.  Opposition  of  third  persons.     ChapeUe  y.  Lemane,  619. 

404.  Real  tender.     Pi/^y  y.  W^t/cox,  648. 

467,  468.  Reports  of  auditors.     Flower  y.  Downs,  101. 

463.  Setting  causes  for  trial.    Walton  y.  Commercial  and  Railroad  Bank,  99. 

616,  617,  §20.  Jury.     Spofford  y.  Pemherlon,  162. 

536.  Nonsuit.     Walton  y.  Commercial  and  Railroad  Bank,  99. 
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549,  550,  551.  Costs.     St.  Romain  v.  Robeson,  194, 
563.  Appeal.     State  ▼.  Judge  of  Probates  of  West  Baton  Rouge,  315. 
574,  575,  578.  Appeal.     Slater  r.  Commercial  and  Railroad  Bank,  IBl. 
593.  Appeal.     Oliver  t.  Williams,  180.     Kraeutler  v.  Bank  of  United  States, 

456. 
609.  Appeal.     Kraeutler  v.  Bank  of  United  States,  456.     lb.— Re-hearing, 

461. 
617,  629.  Execution  of  Jadgments.     Chapelle  t.  Lemane,  519. 

643,  543. Labichey.  Lewis,  B, 

647.  ExecQtion  of  Judgments.     Mayo  v.  Stroud,  105. 

654,  655,  656.  Execution  of  Judgments.     Labiche  v.  Lewis,  8. 

669.  Execution  of  Judgments.     Ew  parte  Groves,  130. 

677. -^^^__    Labiche  v.  Lewis,  8. 

679,  683.  Execution  of  Judgments.     Collier  7.  His  Creditors,  389. 
684.  Execution  of  Judgments.     Ex  parte  Groves,  130. 
722. Labiche  v.  Lewis,  8. 

897.  Appeal.    Kraeutler  v.  Ban^  q/*  C/hi/eJ  jS/a/e*,  456.     lb. — Re-hear- 
ing, 461. 

902.  Proceedings  in  Supreme  Court.     Carpenter  ▼.  Beatty,  540. 

906. Taylor  v.  Normand,  240.     iSmt/A  r. 

McMicken,  653. 

907. -S^flte  ▼.  JM%e  of  Probates  of  West 

Baton  Rouge,  315. 

924.  Probate  Courts.    Hyde  v.  Erwin,  536. 

949.  Minor.     Mitchell  ▼.  Cooley,  636. 

974  to  982.  Successions.     Arthur  ▼.  Cochran,  41. 

983.  Successions.     lb.    Hyde  v.  Erwin,  536. 

984.  Arthur  v.  Cochran,  41.    DretM:  v.  Kennedy,  489. 

985.  Ba/j^  of  Louisiana  t.  DSjean,  16.     Arthur  y.  Cochran, 

41.     Dreux  v.  Kennedy,  489.     /5. — Re-hearing, 
511. 

986.  Arthur  v.  Cochran,  41.    Dreux  y.  Kennedy,  489.    i^. 

— Re-hearing,  511. 

987.  988,  990,  993.  Successions.     Ar/Aur  v.  Cochran,  41.   Dreux  t.  JTefi- 

nc(/y. — Re-hearing,  511. 
994,  995.  Successions.     Arthur  r.  Cochran,  41. 
990.  Successions,     ii^.     ^ycfe  t.  Erwin,  536. 

1004.  Succession  of  Blakey,  165. 

1054,  1055,  1056,  1057.   Successions.     Dreux  t.  Kennedy. — Re-hearing, 
511. 

COMPENSATION. 

1.  The  amount  of  a  judgment  rendered  by  a  court  of  the  first  instance,  cannot 
be  pleaded  in  compensation  in  another  action,  where  an  appeal  taken  from 
the  judgment  is  yet  undetermined.    Kemion  r.  Hills,  376. 
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2.  When  the  holder  of  a  protested  bill  becomes  the  purchaser  of  property  be- 
longing to  the  acceptor,  sold  at  the  suit  of  a  third  person,  subject  to  certain 
mortgages,  for  a  price  exceeding  the  amount  of  the  previous  mortgages,  the 
debts  will  extinguish  each  other  by  operation  of  law,  to  the  amount  of  the 
smallest,  by  compensation.  C.  C.  2204.  The  amount  due  by  the  purchaser, 
after  satisfying  the  previous  mortgages,  is  sufficiently  certain.  Id  cerium 
est  quod  cerium  reddi  potest.     Collier  v.  His  Creditors,  398. 

3.  The  holder  of  a  protested  bill  purchased  property  of  his  debtor,  sold  at  the 
suit  of  a  third  person  subject  to  a  mortgage,  the  payment  of  which  was  as- 
sumed by  the  purchaser  as  a  part  of  the  price.  The  latter  subsequently 
transferred  the  bill  to  a  fourth,  and  aAer  the  transfer,  the  debt  secured  by 
mortgage  was  extinguished  by  prescription  :  Held,  that  the  amount  of  the 
debt  so  extinguished  not  being  due  to  the  mortgagor  until  the  note  was  pre- 
scribed, and  the  purchaser  having  previously  transferred  the  note,  no  com- 
pensation could  take  place  between  the  debt  evidenced  by  the  note,  and 
that  for  the  amount  of  the  mortgage  assumed  by  the  purchaser.  C.  C. 
2205.     lb. 

4.  In  an  action  by  an  executor  against  the  suretied  of  a  former  executor  to 
recover  money  received  by  the  latter  belonging  to  the  saccessioii,  defen- 
dants cannot  plead  in  compensation  a  debt  due  by  the  deceased  to  their 
principal.  The  debt  must  be  settled  in  the  ordinary  course  of  law,  contra- 
dictorily with  all  the  parties  interested.     Fink  v.  Martin,  416. 

CONSTITUTION  OF  THE  STATE. 
See  Constitution  of  the  United  States,  2. 

CONSTITUTION  OF  T¥LE  UNITED  STATES. 

1.  The  seventh  section  of  the  statute  of  Mississippi,  of  21  February,  1840,  pro- 
hibiting the  banks  of  that  State  from  transferring  by  endorsement  or  other- 
wise, any  note,  bill  receivable,  or  other  evidence  of  debt,  and  the  second  sec- 
tion of  the  statute  of  22  February,  1640,  requiring  that  they  shall,  at  all 
times  receive  their  own  notes  at  par  in  payment  of  any  debts  due  them  by  bill 
or  otherwise,  are  constitutional,  and  do  not  impair  the  obligation  of  any 
contract ;  and  where  a  judgment  obtained  by  a  Mississippi  bank  has  been 
seized  by  a  creditor  of  the  bank,  the  debtor  is  still  entitled  to  discharge  it 
in  notes  of  the  bank,  at  par.     Williams  v.  Planters  Bank,  125. 

2.  The  act  of  26  March,  1842,  section  9,  imposing  an  annual  tax  of  two  hun- 
dred and  fiAy  dollars  on  money  and  exchange  brokers,  is  not  inconsistent 
with  the  constitution  of  the  State,  nor  of  the  United  States. 

State  V.  Nathan,  352. 

3.  The  4th  section  of  the  act  of  26th  March,  1842,  chap.  154,  imposing  a  tax 
often  per  cent  on  all  sums,  or  on  the  value  of  all  property  received  by  any 
non-resident  alien,  as  heir,  donee  or  legatee,  from  any  succession  opened  in 
this  State,  or  on  so  much  thereof  as  may  be  situated  in  this  State,  is  not  in* 
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consistent  with  sections  8,  10,  of  article  1  of  the  Constitution  of  the  United 
States,  nor  with  any  treaty  or  act  of  Congress. 

Succession  ofMager,  684. 

CONTRACTS. 

1.  Where  a  person  writes  to  his  agent  that  "  B.  holds  a  note  of  F.^s  endorsed 
by  N.,'*  and  directs  him  to  pay  the  note  without  interest,  it  amounts  to  a 
promise  to  pay  the  note ;  and  if  the  holder  accept  the  promise,  it  will  be 
obligatory  on  the  person  by  whom  it  was  made.     C.  C.  1896. 

Bell  V.  Latoson,  153. 

8.  In  the  interpretation  of  contracts  the  common  intent  of  the  parties,  rather 
than  the  literal  sense  of  the  terms,  should  be  sought ;  and  where  the  intent 
is  doubtful,  the  manner  in  which  it  has  been  executed  by  both,  or  by  one 
with  the  express  or  implied  assent  of  the  other,  furnishes  a  rule  for  its  inter- 
pretation.    C.  C.  1951.     Marcotte  v.  Coco^  167. 

3.  Parol  evidence  is  admissible  to  show  in  what  manner  a  contract  for  the 
sale  of  lands  has  been  executed  by  the  parties,  and  how  far  the  possession 
has  conformed  to  the  act  of  sale.     Ibid, 

4.  Where  a  creditor  accepts  from  the  assignees  of  the  bank  a  certificate,  re- 
cognizing him  as  a  creditor  for  the  amount  of  the  certificate,  and  declaring 
him  or  his  assigns  entitled  to  the  benefit  of  the  assignment,  and  to  a  jtro 
rata  proportion  of  any  dividends  which  may  be  declared,  his  transferree  can- 
not dispute  the  validity  of  the  assignment.  Per  Curiam  :  By  surrendering 
to  the  assignees  the  original  evidence  of  his  claim,  and  accepting  the  certi- 
ficate, the  creditor  acceded  to  the  conditions  of  the  assignment  itself. 

Lowry  v.  Commercial  and  Railroad  Bank,  193. 

5.  Though  a  direct  action  to  annul  a  contract  be  prescribed,  its  nullity  may  be 
pleaded  by  the  party  against  whom  it  is  sought  to  be  enforced,  at  any  time, 
by  way  of  exception. 

Marshall  v.  Grand  Chdf  Railroad  and  Banking  Company,  198. 

6.  Money  placed  in  the  hands  of  a  cashier  of  a  bank  to  be^  transmitted  to  a 
branch,  having  been  lost  through  his  negligence,  to  protect  himself  from  sus- 
picion he  gave  his  notes  for  the  amount,  endorsed  by  a  third  person,  the 
surety  on  the  bond  given  by  the  cashier  for  the  faithful  discharge  of  his  of- 
ficial duties.  The  notes  having  been  paid  by  the  endorser,  in  an  action  by 
the  latter  to  recover  the  amount  paid  on  the  ground  of  error  and  illegality  or 
want  of  consideration  :  Held^  That  the  consideration  for  which  the  notes 
were  given  was  not  illegal ;  and  that  the  obligation  of  the  cashier  to  make 
good  any  loss  occasioned  by  his  neglect,  if  not  a  legal  obligation,  was,  at 
least,  a  natural  one,  and  sufficient  to  prevent  the  endorser  from  recovering 
back  the  amount  paid  by  him.    C.  C.  2281,  2285. 

Marigny  v.  Union  Bank  of  Louisiana^  283. 

7.  A  promise  to  pay  pre-supposes  a  consideration.  It  is  for  the  party  seeking 
to  avoid  the  promise  to  show  that  there  was  none.    Ibid, 

8.  Where  a  promifto  has  been  made,  a  just  cause  will  always  be  presumed. 
YoL.  XII.  89 
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It  is  for  the  party  promising  to  exonerate  himself,  by  showing  that  it  was 
without  any  just  or  legal  cause.  Brashear  ▼.  Hazard^  328. 
0.  A  promise  by  the  owner  of  a  building  to  pay  an  amount  doe  by  a  former 
owner  for  gas,  made  in  order  to  obtain  gas  for  his  own  use,  and  in  conse- 
quence of  a  threat,  by  the  company  having  the  exclusive  privilege  of  vending 
gas,  that  unless  the  amount  were  paid,  no  gas  should  be  supphed,  is  void. 
C.  C.  1853.     Gas  Light  and  Banking  Company  v.  Paulding^  378. 

10.  A  debt  due  by  a  third  person  is  a  sufficient  consideration  for  a  promise  to 
pay ;  but  the  promise  must  be  unequivocally  and  freely  made,  and  made  to 
the  creditor.     C.  C.  3004,  3008.     Ibid, 

11.  In  questions  as  to  the  individual  liability  of  persons  acting  avowedly  as 
agents,  the  principal  inquiry  must  be  to  whom  was  the  credit  given  accord- 
ing to  the  understanding  of  both  parties  ;  and  this  is  to  be  ascertained  by  an 
examination  of  the  contract  itself,  the  circumstances  under  which  it  was 
made,  and  the  manner  ip  which  it  had  been  executed  and  appears  to  have 
been  understood,  by  the  parties.     Campbell  v.  Nicholson,  438. 

12.  Defendants  being  authorized  by  their  charter  to  construct  a  road  on  each 
side  of  a  bayou,  and  to  charge  certain  tolls  thereon,  contracted  with  plain- 
tiffs for  the  construction  of  a  road  on  one  side,  in  consideration  of  conceding 
to  them  the  tolls  thereon  for  a  certain  number  of  years.  Plaintiffs  were  to 
be  at  all  the  expense  of  the  construction  and  repairs  of  the  road,  and,  at  the 
expiration  of  the  time  fixed  on,  it  was  to  become  the  property  of  defendants. 
The  contract  was  silent  as  to  the  right  to  make  a  road  on  the  other  side  of 
the  bayou.  Defendants  having  constructed  a  road  on  the  other  side  of  the 
bayou,  before  the  expiration  uf  the  time  during  which  plaintiffs  were  to  re- 
ceive the  tolls  on  the  road  constructed  by  them,  an  action  was  commenced 
by  the  latter  for  damages :  Heldj  that  to  entitle  plaintiffs  to  recover  they 
must  clearly  establish  a  renunciation  by  the  defendants  of  their  right  to  con- 
struct a  second  road  ;  and  that  it  is  not  enough  to  make  it  probable  that  the 
right  was  intended  to  be  renounced. 

Allard  v.  Orleans  Navigation  Company,  469. 

13.  The  fact,  that  some  of  the  makers  of  a  promissory  note,  who  bound  them- 
selves jointly  and  severally,  were  unauthorized  to  contract,  does  not  dis- 
charge the  rest.  Per  Curiam :  A  co-debtor,  in  solido,  cannot  plead  any 
exception  merely  personal  to  the  other  eo-debtors.     C.  C.  2094. 

Hennen  v.  Bourgeat,  522. 

14.  Two  distinct  actions  having  been  commenced  by  different  plaintiffs  against 
the  defendant,  attachments  were  levied  at  the  same  time  on  the  same  pro- 
perty, which  were  released  on  the  execution  of  a  single  bond  for  the  two 
cases,  conditioned  that  if  said  defendants  shall  satisfy  such  judgments  as  may 
be  rendered  against  them  in  the  suits  pending,  the  said  obligations  shall  be 
void,  otherwise  remain  in  full  force,  &c.  The  claim  of  each  plaintiff  ex- 
ceeded the  amount  of  the  bond,  which  was  silent  as  to  their  respective  shares 
in  it.  On  a  rule  by  one  of  the  plaintiffs  against  the  sureties  on  the  bond  to 
show  cause  why  they  should  not  satisfy  a  judgment  obtained  by  him,  and 
exception  by  the  sureties  that  plaintiff,  being  a  joint  obligee,  could  not  re- 
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cover  against  them  without  joining  hia  co-obligee  ;  Held,  that  the  bond  con- 
taining distinct  obligations  to  perform  different  things  in  favor  of  different 
persons,  each  obligee  has  a  distinct  and  separate  remedy,  (C.  C.  2074, 
2076) ;  but  that  where  one  plaintiff  proceeds  against  the  sureties,  before 
any  decision  on  the  claim  of  the  other,  he  can  recover  only  one-half  of  the 
amount  of  the  bond,  reserving  his  right  to  recover  the  balance  in  case  the 
plaintiff  in  the  other  action  shall  be  defeated.     Irish  v.  Wright,  563. 

See  Husband  and  Wife,  III. 

COSTS. 

Action  by  plaintiff  for  the  settlement  of  a  particular  partnership  praying  for  a 
sequestration  of  the  partnership  property,  the  liquidation  of  the  partnership 
affairs,  a  division  of  the  profits,  and  the  sale  of  the  property.  There  was  a 
judgment  declaring  plaintiff  in  debt  to  defendant  in  a  certain  sum,  to  be  paid 
out  of  plaintiff's  share  of  the  proceeds  of  the  sale  of  the  partnership  effects, 
which  were  ordered  to  be  equally  divided  between  the  parties.  Held,  that 
costs  are  incidental  to  a  judgment,  and  that  plaintiff,  having  failed  to  recover, 
must  pay  all  the  costs  of  the  proceedings.     St,  Romain  v.  Robeson,  194, 

COURTS. 

1.  Courts  of  Probate  are  competent  to  decide  on  the  title  to  real  property, 
when  the  question  arises,  directly  or  collaterally,  in  a  suit  for  partition. 
Act  27lh  March,  1843,  ch.  71.     Mayo  v.  Stroud,  105. 

3.  Courts  of  probate  are  without  jurisdiction  of  an  action  against  a  curatrix 
to  render  her  personally  liable  for  the  debts  of  the  succession,  for  mal-ad- 
ministration  ;  or  to  determine  whether  real  property,  which  she  has  not 
included  in  the  inventory,  but  claims  as  her  own,  belongs  to  the  succession, 
or  not.  Per  Curiam :  It  is  not  enough  to  allege  that  a  defendant  is  cura- 
trix of  an  estate,  to  give  jurisdiction  to  the  probate  court  of  a  matter  not  in 
itself  of  probate  jurisdiction.  Even  a  suit  on  the  bond  of  a  curatrix  against 
her  and  her  sureties  individually,  must  be  brought  before  a  court  of  ordina* 
ry  jurisdiction,  nor  can  a  court  of  probate  inquire  directly  into  the  title  to 
real  estate.     Hemken  v.  Ludevoig,  188. 

3.  A  demand  that  an  executrix  be  ordered  to  account  and  file  a  tableau  of  dis- 
tribution, cannot  be  cumulated,  in  an  action  before  a  probate  court,  with  a 
demand  against  the  defendant  to  render  her  individually  liable  for  mal-ad- 
ministration.  The  demands  are  contrary  to  each  other,  and  cannot  be  pro- 
secuted together ;  and  a  probate  court  is  without  jurisdiction  as  to  the  lat- 
ter.    Ibid. 

4.  The  executor  of  the  will  of  one  who  was  domiciliated  and  died  in  another 
State  deriving  his  powers  from  a  Probate  Court  of  this  State,  administers 
only  on  the  property  of  the  deceased  situated  here  ;  and  that  part  of  the 
estate  of  the  deceased  only,  is  under  the  control  of  the  courts  of  this  State. 

Succession  of  Packwood,  334. 

5.  Where  the  value  of  property  seized  under  a  fi.  fa,  from  a  Parish  Cour*, 
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exceeds  the  earn  to  which  the  juriediction  of  the  court  ia  limited,  an  injaoe- 
tion  may  be  obtained,  by  one  claiming  to  be  the  owner  of  the  property, 
from  a  District  Court.  The  circumstances  of  the  case  make  it  a  neces- 
sary exception  to  the  provisions  of  arts.  397,  617, 629  of  the  Code  of  Prac- 
tice.    Chapeller.  Lemane,  519. 

6.  A  District  Court  cannot  enjoin  the  execution  of  a  judgment  rendered  by 
a  Probate  Court.    Nolan  v.  Babin,  531. 

7.  District  Courts  have  jurisdiction  of  actions  against  the  curator  of  an  inter- 
dicied  person  to  recover  a  claim  against  the  person  interdicted. 

Hyde  V.  Enoin,  536. 

CURATOR  AD  HOC. 

1.  A  curator,  ad  hoc,  appointed  to  represent  an  absent  defendant,  has  no  right 
to  appear  for  the  defendant,  until  regularly  cited. 

Carpenter  v.  Beatty,  540. 

2.  A  curator,  ad  hoc,  cannot  waive  the  production  of  any  evidence  necessary 
to  establish  the  plaintiff's  claim  ;  nor  t^an  he  consent  to  any  judgment  being 
rendered  against  the  absentee,  or  waive  any  legal  right  of  the  party  he  ia 
charged  to  defend.     Ihid. 

See  Absentee,  1,  3. 

DAYS  OP  PUBLIC  REST. 

The  first  of  January  is  a  day  of  public  rest  in  this  State.  Act  7th  March, 
1838,  s.  5.     Garland  v.  Holmes,  421. 

DEFAULT,  JUDGMENT  BY. 
See  Judgment  by  Default. 

DONATIONS  INTER  VIVOS. 

1.  Where  the  deceased,  has  left  no  legitimate  children  or  descendants,  but  a 
legitimate  brother  and  sister,  and  descendants  from  other  legitimate  bro- 
thers, his  natural  children  can  receive  from  him,  by  donation  inter  vivos, 
not  more  than  one- fourth  in  value  of  his  property.     C.  C.  1473. 

Compton  V    Prescott,  66. 

2.  Parol  proof  that  a  promissory  note  payable  to  the  order  of  the  donor,  and 
by  him  endorsed  in  blank,  was  delivered  to  plaintiff  as  a  gift,  is  insufficient 
to  enable  her  to  hold  it  as  a  gratuitous  donation  inter  vivos.  Such  a  donation 
must  be  by  an  act  before  a  notary,  in  the  presence  of  two  witnesses.  C. 
C.  1523.     Morres  v.  Compton,  76. 

DONATIONS  MORTIS  CAUSA. 

I.  Execution  and  Proof  of  Testaments. 
II.  Power  to  Dispose,  and  Interpretation  of  Testaments. 
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L  Exeeutwn  and  Proof  of  Testaments. 

1.  It  18  essential  to  the  validity  of  a  nuncupative  will  by  public  act  that  it  be 
expressly  stated  in  the  instrument  that  it  was  read  to  the  testatrix  in  the 
presence  of  the  necessary  witnesses.  C.  C.  1571,  1588.  Thus  where 
the  will  states ;  "  Que  la  dite  comparanie  testatrice  a  dicU  ses  demures 
volontesj  en  presence  de  [mentioning  three  witnesses,]  toiu  trots  de  Vdge  de 
majoriU  et  domieilUs  dans  cetie  paroisse,  Scril  de  suite  par  mot,  le  dit  juge, 
sans  interruption  et  sans  divertir  it  d^autres  actes,  Alorsfai  lu  le  dit  acle, 
^  la  dite  testatrice ;  qui  a  declared  qu'elle  le  comprenoit^  et  qu^elle  Vapprou- 
voit  dans  tout  son  contenu,  Dont  acte  fait,  4-c." — ^it  will  be  declared  in- 
valid as  a  nuncupative  will  by  public  act,  reserving  the  right  to  those  inte- 
rested, of  establishing  its  validity  as  a  nuncupative  testament  by  private  act. 
C.  C.  1583.     Succession  of  Sparks,  35. 

3.  The  fact  that  a  nuncupative  will,  by  public  act,  was  read  to  the  testatrix  in 
the  presence  of  the  necessary  witnesses,  must  appear  from  the  instrument 
itself.  The  words  in  which  the  statement  is  made,  are  immaterial,  provided 
they  be  such  as  to  leave  no  doubt  that  the  formality  was  complied  with. 

Jbid, — Re-hearing,  37. 

5.  The  fact  that  a  nuncupative  testament  by  public  act  was  executed  by  the 
testator,  under  a  name  which  he  had  assumed  for  political  reasons,  and  by 
which  he  had  been  known  for  many  years,  will  not  vitiate  the  will,  where 
the  circumstances  of  the  case  show,  that  thejtiame  was  not  used  infraudem 
legis,  uor  to  defeat  the  rights  of  his  legitimate  heirs. 

Balot  y  Ripoll  v.  Morina,  553. 

4.  The  son-in-law  of  a  legatee  is  competent  as  a  witness  to  the  will.  The 
relations  and  connections  of  a  legatee  are  not  incompetent  to  prove  a  will. 
C.  C.  1585.  Arts.  2260,  3361  of  the  Civil  Code  do  not  apply  to  witnesses 
to  a  will     Keller  v.  McCalop,  639. 

6.  As  a  general  rule,  all  persons  are  competent  as  witnesses  to  a  will  unless 
expressly  excluded.    Ibid,       ^ 

6.  It  is  no  objection  to  a  will  by  public  act,  that  it  was  not  executed  at  the  of- 
fice of  the  notary,  nor  that  it  was  executed  on  a  Sunday.    Ibid, 

7.  Where  a  testament  by  public  act  recites,  *'  that  this  last  will  was  dictated 
by  the  testatrix  to  me,  the  said  notary  public,  by  whom  it  was  written  as  dic- 
tated to  me,  and  then  read  to  the  testatrix,  who  declared  to  have  perfectly 
understood  it  and  to  persist  therein,  all  of  which  was  done  in  the  presence 
of  the  said  attending  witnesses,"  it  is  sufficient  proof  that  the  will  was  read 
to  the  testatrix  in  the  presence  of  the  witnesses,  that  it  was  dictated  by  her 
at  the  time  it  purports  to  have  been  signed,  that  it  was  written  as  dictated, 
and  that  it  was  read  to  the  testatrix  by  the  notary.     Ibid, 

8.  The  formalities  prescribed  by  art.  1571  of  the  Civil  Code  for  the  execution 
of  nuncupative  testaments  by  public  act,  must  be  fulfilled  at  one  time,  with- 
out interruption,  and  without  turning  aside  to  other  acts  ;  but  it  is  not  ne- 
cessary that  express  mention  should  be  made  in  the  will  that  they  have  been 
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80  fulfilled.     It  is  for  the  party  who  attacks  the  will  to  show  that  they  haTe 
not  been  so  fulfilled.     Ibid, 

II.  Power  to  Dispose,  and  Interpretation  of  Testaments. 

9.  Article  1474  of  the  Civil  Code,  which  declares,  that  where  the  father  di». 
poses  in  favor  of  his  natural  children,  of  the  portion  which  the  law  permits 
him  so  to  dispose  of,  he  shall  dispose  of  the  rest  of  his  property,  in  favor  of 
his  legitimate  relations,  unless  he  bequeath  it  to  some  public  institution,  does 
not  constitute  his  legitimate  relations,  his  forced  heirs  fur  the  rest  of  his  es- 
tate ;  nor  does  it  render  void  the  disposition  in  favor  of  his  natural  children, 
though  he  make  no  disposition  of  the  residue  of  his  estate,  or  subsequently  dis- 
pose of  it,  in  favor  of  persons  not  his  legitimate  relations ;  such  subsequent  dis- 
positions are  absolutely  null,  and  the  remainder  will  go  to  his  legal  heirs.  If 
he  make  any  disposition  of  such  remainder,  it  must  be  in  favor  of  some  pub- 
lic institution,  or  of  his  legitimate  relations,  but,  where  there  are  no  forced 
heirs,  he  may  bequeath  it  to  such  of  them,  one  or  more,  as  he  may  select. 

Compton  V.  PrescoU,  66. 

10.  A  testator,  without  children  or  descendants,  after  several  particular  lega- 
cies, one  of  which  was  a  legacy,  under  an  universal  title,  of  one-fourth  of  his 
whole  property  to  his  natural  children,  bequeathed  all  the  remainder  of  the 
estate,  which  he  then  owned  or  might  afterwards  acquire,  both  real  and  per- 
sonal, to  four  nieces,  to  be  equally  divided  between  them.  The  particular 
legacies,  except  one  of  a  sum  of  money  to  another  niece,  either  failed  from 
the  incapacity  of  the  legatees,  or  were  reduced.  Held,  that  by  leaving  the 
remainder  of  his  estate  to  be  divided  between  his  four  nieces,  the  testator 
intended  to  give  them  only  what  might  remain,  after  the  payment  of  the  pre- 
vious particular  legacies ;  that  they  are  not  universal  legatees  (C.  C. 
1599,)  but  legatees  under  a  universal  title  (C.  C.  1604) :  that  not  being 
bound  by  the  will  to  discharge  any  of  the  particular  legacies,  they  cannot  be- 
nefit by  their  failure  or  reduction  (C.  C.  1697) ;  and  that  the  legacies  which 
have  failed,  or  the  amounts  by  which  they  have  been  reduced,  must  be  con- 
sidered as  portions  of  the  estate  remaining  undisposed  of,  devolving  under 
article  1702,  upon  the  legal  heirs.     Jbid, 

11.  Art.  1478  of  the  Civil  Code,  which,  after  declaring  that  every  disposition 
in  favor  of  a  person  incapable  of  receiving  shall  be  null,  though  made  under 
the  name  of  persons  interposed,  provides  that  the  children  of  the  incapable 
person  shall  be  reputed  persons  interposed,  does  not  contemplate  the  case 
whore  the  children  of  such  incapable  person,  are  also  the  legitimate  or  duly 
acknowledged  natural  children  of  the  donor  or  testator ;  in  such  a  case  if 
there  be  any  interposition,  it  must  be  proved.     Ibid, 

12.  Where  the  deceased  has  left  no  legitimate  children  or  descendants,  hot 
a  legitimate  brother  or  sister,  and  descendants  from  other  legitimate  bro- 
thers, his  natural  children  can  receive  from  him,  by  donation  mortis  causa, 
not  more  than  one-fourth  in  value  of  his  property.     C.  C.  1473.     Ibid. 

13.  A  testator  leaving  three  or  more  children,  or  the  descendants  of  three  or 
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more  children,  cannot  dispose  by  donation  mortis  eaiua  of  more  than  one- 
third  of  his  property.     C.  C.  1480.     Webber  r,  Goodby,  639. 

14.  Grandchildren,  forced  heirs  of  the  testator  by  representation  of  their  mo- 
ther, are  boand  to  collate  any  legacy  made  to  them  by  the  testator,  unless 
expressly  made  as  an  advantage  over  their  co-heirs  and  besides  their  legi- 
timate portion.     C.  C.  1306,  1307.     Ibid, 

15.  A  clause  in  a  will  directing  that  certain  slaves  shall  be  emancipated  at  a 
future  period,  and  transported  to  Africa,  will  not  be  rendered  void  by  a  pro- 
vision directing,  in  case  of  their  return  to  the  State,  that  they  shall  again 
become  slaves.  The  illegality  of  the  condition  does  not  render  the  previous 
provision  null.     Rost  v.  Henderson^  549. 

16.  The  testator  having  provided  that  ten  slaves  should  be  drawn  by  lot  out 
of  the  whole  number  belonging  to  his  estate,  and  transported  to  Africa,  if 
willing  to  go^  among  the  number  so  drawn  was  one  under  eleven  years  of 
age.  In  an  action  by  the  executors  to  compel  the  heirs  of  the  deceased  to 
give  up  the  slaves  so  drawn,  to  be  transported  as  directed  by  the  testa- 
tor, Held :  that  the  slave  under  eleven  years  of  age,  being  unable  to  give 
bis  consent,  the  provision  of  the  will  cannot  be  carried  into  effect  as  to 
him.    Hid. 

17.  Where  a  testator  leaves  no  legitimate  children  nor  descendants,  but  legiti- 
mate brothers  or  sisters,  or  descendants  from  them,  an  acknowledged  na- 
tural child  may  receive  from  him,  by  donation  mortis  causae  one-fourth  of 
his  property.     C.  C.  3473.     Balot  y  Ripoll  v.  Marina^  652. 

18.  Where  by  a  donation  mortis  causa  a  testator  disposes,  in  favor  of  an  ac- 
knowledged natural  child,  of  more  than  the  law  allows,  the  disposition  is 
not  null  for  the  whole,  but  reducible  to  the  quantum  allowed  by  law.  C.  C. 
1489.     Ibid. 

19.  A  donation  mortis  causa  may  be  made  in  favor  of  a  foreigner,  where  the 
laws  of  his  country  do  not  prohibit  a  similar  disposition  from  being  made  in 
favor  of  a  citizen  of  this  State.     Succession  of  Mager^  584. 

20.  A  bequest  by  a  testatrix  of  *'  all  her  property,"  includes  moveables  as  well 
as  immoveables,  separate  as  well  as  partnership  property,  and  all  transmis- 
sible rights,  whether  dotal,  paraphernal,  or  belonging  to  the  community. 

Keller  v.  McCalop^  639. 

21.  By  a  will  executed  in  the  State  of  South  Carolina,  a  testatrix  declared 
as  follows :  '*  I  give  to  my  daughter  S.  S.  C,  one-fiflh  of  all  my  estate, 
both  real  and  personal,  during  her  natural  life,  and  afterwards  to  her  chil- 
dren, the  heirs  of  her  body,  forever."  The  children  were  in  being  at  the 
time  of  the  devise.  In  an  action  by  the  heirs  of  the  danghter,  claiming  cer- 
tain slaves  who  belonged  to  the  testatrix  :  Held^  that  this  was  a  donation  of 
the  slaves  to  the  daughter  for  her  natural  life,  and  afterwards  to  her  chil- 
dren, the  heirs  of  her  body,  forever.     Calmes  v.  Carruth^  660. 

See  Successions,  33. 
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ELECTIONS,  INSPECTOR  OF 
See  Offences  and  Quasi  Offences. 

ERROR. 

A  judgment  of  noiMoit  having  been  set  aside,  and  a  new  trial  allowed,  at  the 
succeeding  term  after  the  new  trial  had,  and  a  judgment  entered  on  the  mi- 
nutes for  the  plaintiff,  the  judge  by  mistake  signed  the  judgment  of  nonsuit, 
which  had  been  transcribed  on  the  petition.  Held^  that  the  judgment  of 
nonsuit,  having  been  set  aside  within  the  time  prescribed  by  law,  was  a 
nullity,  and  could  not  be  reinstated  by  the  subsequent  inadvertent  signature 
of  the  judge    Hatch  v.  English^  153. 

EVIDENCE. 

I.  Onus  Probandi. 
II.  Presumption. 

III.  Competency  of  Witness. 

IV.  Commission  to  take  Testimony. 

V.  Judicial  Records  and  Proceedings,  and  copies  thereof. 
VI.  Non-Judicial  Records  and  other  Written  Instruments, 
VII.  Proof  of  Contracts,  not  in  Writing,  over  Five  Hundred 
Dollars  in  Value. 
Till,  Admissibility  of  Evidence  to  Explain   Written  Instru- 
ments. 
IX.  Admissibility  of  Evidence  under  the  Pleadings. 
X.  Proof  of  Fraud. 

XI.  Proof  of  Acknowledgment  of  Illegitimate  Children, 
XII.  Proof  of  Donations  Inter  Vivos. 

XIII.  Proof  of  Donations  Mortis  Causa. 

XIV.  Evidence  of  Parties. 

XV.  Evidence  in  particular  Actions. 

1.  In  ActionB  to  Annul  Sales  of  Community  Property. 

2.  In  Actions  on  Bill*  of  Exchange  or  Promi$eory  Notee, 

3.  In  ActionB  on  Particular  Contracts. 

4.  In  Petitory  Actions. 

5.  In  the  Settlement  of  Successions, 

6.  In  the  Settlement  of  Tutor^  Accounts. 

7.  In  Summary  Proceedings  in  rem  for  cost  of  toork  on  Levees. 

8.  In  Proceedings  Via  Executiva. 

I.  Onus  Probandi. 
1.  Where  an  act  of  sale  is  attacked  by  a  creditor  of  the  vendor  as  simolatedy 
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on  the  ground  that  no  price  was  paid,  proof  of  payment  of  the  price  is  on 
the  party  interested  to  maintain  the  sale.     The  creditor  cannot  be  required 
to  prove  a  negative.     Fisher  v.  Moore^  96. 
3.  A  promise  to  pay  pre-supposes  a  consideration.     It  is  for  the  party  seek- 
ing to  avoid  the  promise  to  show  that  there  was  none. 

Marigny  v.  Union  Bank  of  Louisitma,  283. 

3.  The  burden  of  proof  is  on  the  party  affirming.     Ibid. 

4.  Where  a  promise  has  been  made,  a  just  cause  will  always  be  presumed.  It 
is  for  the  party  promising  to  exonerate  himself,  by  showing  that  it  was  with^ 
out  any  just  or  legal  cause.     Brashear  v.  Hazard^  328. 

5.  Defendants  sued  by  the  transferree  of  a  note  made  by  them,  but  not  nego- 
tiable, pleaded  their  discharge  under  the  insolvent  laws.  The  schedule  of 
the  insolvents  showed,  that  the  payee  of  the  note  was  placed  on  it  as  a  credi- 
tor for  a  sum  exceeding  the  amount  of  the  note.  It  was  not  proved  that 
the  note  had  been  transferred  to  plaintiff,  nor  that  defendants  were  notified 
of  the  transfer  previously  to  filing  their  bUan,  Held,  that  it  was  for  the 
plaintiff  to  show  that  the  amount  for  which  the  payee  was  placed  on  the 
bUan  as  a  creditor  did  not  include  the  note  sued  on  ;  and  there  being  no  al- 
legation that  defendants  have  acquired  any  property  since  their  discharge, 
that  there  must  be  a  judgment  of  nonsuit.     Vauquelin  v.  Plated  381. 

6.  Where  a  factor  transmits  to  his  principal  accounts  of  the  sales  of  his  crops, 
and  of  advances  of  money  and  purchases  made  for  him,  and  proves  their  re- 
ceipt by  the  principal,  and  the  lattcfr  receives  such  accounts  without  objection, 
and  acknowledges  the  receipt  of  the  articles  purchased  for  him,  he  will  be 
presumed  to  have  assented  to  the  correctuess  of  the  account ;  and  in  an  ac- 
tion by  the  factor  for  a  balance  due  to  him,  the  burden  of  proving  that  the 
crops  sold  for  more,  or  that  the  articles  furnished  had  been  purchased  for 
less  than  the  account  shows,  is  on  the  defendant. 

Ledoux  V.  Porche,  543. 

See  38,  58,  infra.    Contracts,  12. 

II.  Presumption. 

7.  Art.  1478  of  the  Civil  Code,  which  afler  declaring  that  every  disposition  in 
favor  of  a  person  incapable  of  receiving  shall  be  null,  though  made  under  the 
name  of  persons  interposed,  provides  that  the  children  of  the  incapable  per- 
son shall  be  reputed  persons  interposed,  does  not  contemplate  the  case  where 
the  children  of  such  incapable  person,  are  also  the  legitimate  or  duly  ac- 
knowledged natural  children  of  the  donor  or  testator ;  in  such  a  case  if 
there  be  any  interposition,  it  must  be  proved.     Complon  v.  PrescotU  56. 

8.  Property  of  all  kinds  found  in  the  possession  of  a  person  at  the  time  of  his 
death,  is  presumed  to  belong  to  his  succession.     Lynch  v.  Benton^  113. 

9.  A  promise  by  a  third  person  to  pay  a  bill  or  note  for  the  endorser,  to  be 
binding  on  the  former,  must  be  made  with  full  knowledge  by  him  of  any 
want  of  due  diligence  on  the  part  of  the  holder  which  may  have  exonerated 
the  endorser ;  but  direct  proof  of  such  knowledge  is  not  necessary.  It  may 
Vol.  XII.  90 
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be  inferred  from  the  promise  ander  the  attending  circumstances,  as  where 
the  promise  was  to  pay  the  principal  due,  without  interest.  In  such  a  case 
it  will  be  inferred  that  the  circumstances  discharging  the  endorser  wer^ 
known,  for,  if  the  protest  were  regular,  interest  would  run  from  its  date. 

Bell  V.  Latoson^  152. 

10.  Where  the  judge  before  whom  an  action  on  a  twelve-months  bond  was 
tried  was  sworn  as  a  witness  to  prove  a  signature,  but  the  record  omits  to 
state  the  name  of  the  person  whose  signature  he  was  sworn  to  prove,  though 
it  shows  that  a  judgment  was  rendered  by  the  same  judge  in  favor  of  the 
plaintiff,  it  will  be  presumed  that  the  person,  the  proof  of  whose  signature 
was  essential  to  a  recovery,  was  the  one  whose  signature  was  actually 
proved.     Coons  v.  Graham^  206. 

See  2,  4,  6,  supra, 

III.  Competency  of  Witness. 

11.  Where  other  sureties  have  been  substituted,  the  original  surety  in  an  in- 
junction bond  may  be  examined  as  a  witness  for  the  plaintiff  in  injunction, 
though,  by  the  statute  of  25  March,  1831,  ^  3,  it  is  declared,  that  the  sure- 
ty on  the  bond  shall  be  considered  as  a  party  to  the  suit,  and  be  liable  to  be 
condemned,  in  solido^  with  the  plaintiff,  for  damages  and  interest. 

Williams  v.  Planters  Bank,  125. 
See  35, 36,  i7ifra. 

IV.  Commission  to  take  Testimony, 

12.  Where  the  names  of  some  of  the  witnesses  whose  testimony  has  been 
taken  under  a  commission  were  not  mentioned  in  the  commission,  nor  in  the 
notice  given  to  the  other  party  to  attend  at  the  time  and  place  fixed  by  the 
commissioner  for  taking  the  evidence,  their  testimony  will  not  be  admissible. 

Flower  v.  Downs,  101. 

V.  Judicial  Records  and  Proceedings  and  Copies  thereof. 

13.  Proceedings  in  an  action  of  partition,  cannot  be  offered  in  evidence  against 
one  not  a  party  to  the  action.  Nor  will  the  fact  of  his  not  having  exhibited 
any  title,  or  plat  of  survey,  to  the  surveyor  engaged  in  making  such  parti- 
tion, though  aware  of  the  proceedings,  affect  his  rights.  He  was  not  bound 
to  exhibit  any  evidence  against  himself,  and  had  a  right  to  stand  upon  his 
possession.     Hemken  v.  Brittain,  46. 

14.  Although  on  a  prayer  of  oyer  by  defendant,  the  object  of  which  is  to  ob- 
tain information  to  aid  him  in  shaping  his  defence,  plaintiff  file  a  mutilated 
or  imperfect  copy  of  a  will,  he  will  not  be  precluded  from  giving  in  evidence, 
on  the  trial,  a  true  and  authentic  copy  of  the  instrument  on  which  he  relies 
as  his  muniment  of  title.     Graves  v.  Hemken,  103. 

15.  Where  the  names  of  the  signers  of  a  twelve-months  bond  do  not  appear 
in  the  body  of  the  instrument,  nor  in  the  return  of  the  sheriff,  and  there  is 
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no  attestation  by  the  sheriff  that  it  was  signed  before  him,  or  in  the  presence 
of  witnesses,  the  signature  of  a  surety  must  be  proved,  to  entitle  the  party 
in  whose  favor  it  was  made,  to  recover  against  such  surety. 

Coons  V.  Graham^  206. 

16.  A  return  by  a  marshal  on  an  attachment,  *'  that  he  had  executed  the  writ 
by  seizing  in  the  hands  of  A.  all  sums  of  money,  rights,  credits,  and  pro- 
perty belonging  to  the  defendant,  to  an  amount  sufficient  to  satisfy  the  debt,*' 
&c.,  is  alone  no  evidence  that  any  thing  was  actually  seized. 

Poole  V.  BrookSf  4S4^ 

17.  Where  the  reeords  of  a  court  of  justice  show  that  a  judgment  was  pro- 
nounced on  a  particular  day,  evidence  of  witnesses  is  inadmissible  to  show 
that  no  such  judgment  was  pronounced.  Per  Curiam  :  Parol  evidence  is 
inadmissible  to  contradict  the  records  of  a  court  of  justice. 

Nolan  V.  Babin,  531. 

VI.  Non-Judicial  Records  and  other  Written  Instruments. 

18.  A  declaration  by  the  vendor  in  an  act  of  sale  sotis  seing  prive,  that  the 
price  had  been  paid,  is  not  proof  of  payment  against  third  persons. 

Fisher  v.  Moore,  95. 

19.  A  bill  of  lading  is  evidence  of  a  shipment  as  between  the  carrier  aud  ship- 
per, but  not  of  delivery  to  the  consignee.     Flower  v.  Downs,  101. 

20.  Where  it  is  proved  that  one  of  the  subscribing  witnesses  to  a  power  of 
attorney  is  dead,  and  that  the  residences  of  the  others  are  out  of  the  State 
or  unknown,  it  will  be  admissible  in  evidence  on  proof  of  the  signature  of  the 
principal. 

Grand  Gulf  Railroad  and  Banking  Company  v.  Barnes,  127. 

21.  Where  an  act  of  sale  of  real  property  was  signed  by  the  parties  in  the 
presence  of  a  parish  judge,  acting  as  a  notary,  no  other  proof  of  execution 
is  necessary  to  authorize  its  being  recorded,  and  to  give  it  the  effect  against 
third  persons  which  the  law  allows  to  acts  soils  seing  prive  duly  registered. 
C.  C.  ^242,  2;250.     Hood  v.  Segrest,2l0. 

22.  An  act  of  sale,  not  authentic,  owing  to  the  want  of  the  signature  of  one  of 
the  witnesses,  or  through  any  other  defect  of  form,  is  good  as  a  private  yvri- 
tingg  if  signed  by  the  parties.     C.  C.  2232.     Ibid. 

23.  The  private  account  books  of  brokers  are  not  admissible  in  evideQc^  in 
their  favor,  (C.  C.  2244)  ;  but  witnesses  by  whom  entries  were  made  in 
them,  of  matters  within  their  personal  knowledge,  may  refer  to  such  entries 
to  refresh  their  memory.     Kendall  v.  Bean,  407. 

24.  The  letters  of  a  party  acknowledging  that,  in  consideration  of  a  certain 
sum,  a  third  person  had  become  jointly  and  equally  interested  with  him  in 
the  purchase  of  r-eal  estate  held  in  his  name,  and  agreeing,  for  a  fixed  price, 
to  convey  to  the  same  person  one-half  of  his  interest  in  a  purchase  of  other 
lands,  is  evidence  of  a  sale  as  between  the  parties,  and  the  lands  may  be 
mortgaged  by  the  purchaser,  or  subjected  to  legal  mortgages  as  his  proper- 
ty. Per  Curiam .:  A  sale,  as  between  the  parties,  is  complete  as  soon  as 
ihere  exists  an  agreement  as  to  the  object  and  the  prica,  though  the  object 
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be  oot  de1i?ered,  nor  the  price  paid,  (C.  C.  2413,3431)  ;  the  only  formality 
required  by  law,  as  between  the  parties,  is  that  the  sale,  when  of  immove- 
ables, shall  be  in  writing.     C.  C.  3415.     Barrett  v.  His  Creditors^  474. 

See  41,  infra. 

VII.  Proof  of  Contracts^  not  in  Writings  over  Five  Hundred 
Dollars  in   Value. 

35.  To  enable  a  party  to  recover  the  amoont  of  a  promissory  note  alleged  to 
have  been  deposited  with  defendant  as  collateral  security,  the  proceeds  of 
which,  exceeding  five  hundred  dollars,  were  received  by  the  defendant,  the 
deposit  must  be  proved  by  the  testimony  of  at  least  one  witness,  supported 
by  corroborating  circumstances.     Escurieux  v.  Chapdu,  520. 

Till.  Admissibility  of  Parol  Evidence  to  Explain  IVriften  In- 
struments, 

36.  Parol  evidence  is  admissible  to  show  in  what  manner  a  contract  for  the 
sale  of  lands  has  been  executed  by  the  parties,  and  how  far  the  possession 
has  conformed  to  the  act  of  sale.     Marcotte  v.  Coco,  167. 

37.  Parol  evidence  is  admissible  to  show  that  the  land  in  dispute  is  not  in- 
cluded in  the  conveyance  under  which  plaintiff  claims.  Per  Curiam :  The 
fact  might  have  been  more  properly  shown  by  a  survey  of  the  premises,  or 
by  a  plan  annexed  to  the  act  of  sale  ;  but  in  their  absence,  parol  evidence  is 
admissible.     Hiestand  v.  Forsyth,  371. 

IX.  Admissibility  of  Evidence  under  the  Pleadings. 

38.  A  plaintiff  may  introduce  any  evidence  necessary  to  disprove  or  rebnt  the 
allegations  made  by  the  defendant  in  his  answer,  though  the  facts  offered  to 
be  proved  by  the  former  were  not  alleged  in  the  petition.  No  replication 
being  allowed,  all  new  facts  alleged  in  the  answer  are  considered  as  denied. 
C.  P.  229.     RUey  v.  WUcox,  648. 

39.  Where,  in  an  action  for  wages  as  an  overseer,  plaintiff  alleges  that  he  was 
engaged  for  one  year  from  the  first  of  January,  and  that  he  performed  the 
duties  of  an  overseer  from  that  day,  he  will  not  be  allowed  to  show  that, 
although  he  was  engaged  from  that  day  it  was  understood  between  the  con- 
tracting parties,  that  he  was  not  to  take  full  charge  of  the  plantation  till  the 
6th  of  the  month.  If  the  contract  was  subject  to  such  a  condition,  it  shoulti 
have  been  alleged.     Ibid. 

X.  Proof  of  Fraud. 

30.  A  creditor  having  obtained  a  judgment  against  his  debtor,  caused  certain 
property  to  be  sold  under  execution,  and  became  the  purchaser.  In  an  ac- 
tion by  other  creditors,  against  the  debtor  and  purchaser,  to  annul  the  sale 
as  fraudulent  and  intended  to  give  an  unjust  pr  ference  to  the  latter,  plain- 
tiffs offered  to  prove  declarations  made  by  the  debtor,  out  of  the  presence  of 
the  seizing  creditor,  tending  to  establish  the  traudulent  intention  of  the  par- 
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ties :  Heidt  that  the  evidence,  though  insufficient  to  prove  the  alleged  fraud 
I  as  against  the  seizing  creditor,  was  admissible. 

Whiting  ▼.  Prentice,  141. 

31.  To  annul  a  sale,  at  which  the  plaintiff  in  execution  became  the  purchaser 
of  the  property  sold,  on  the  ground  that  the  latter  knew  that  the  debtor  was 
insolvent,  and  that  the  sale  was  made  with  intent  to  defraud  other  creditors, 
plaintiff  must  prove  that  the  purchaser  knew  that  the  debtor  was  insolvent. 

Ibid. 

32.  Fraud  will  not  be  presumed  ;  like  other  allegations  it  must  be  proved  ;  but 
it  may  be  proved  by  circumstantial  as  well  as  by  direct  evidence  ;  by  sim- 
ple as  well  as  by  legal  presumptions.     C.  C.  1842. 

Marigny  v.   Union  Bank,  283. 

See  48,  infra. 

XL  Proof  of  Acknowledgment  of  Illegitimate  Children. 

33.  Illegitimate  children  of  color,  not  the  offsping  of  an  incestuous  or  adulte- 
rous connection  may  prove  their  acknowledgment,  by  a  white  father,  where 
such  acknowledgment  has  been  made  by  the  latter,  in  a  declaration  be- 
fore a  notary  public,  in  presence  of  two  witnesses,  not  in  the  registry  of 
the  birth  or  baptism  of  such  child  ;  but  no  other  proof  of  acknowledgment  is 
admissible  in  favor  of  colored  children,  claiming  descent  from  a  white  fa- 
ther.    C.  C.  221,  222,  226.     Compton  v.  P^escolt,  56. 

XII.  Proof  of  Donations  Inter  Vivos. 

34.  Parol  proof  that  a  promissory  note,  payable  to  the  order  of  the  donor,  and 
by  him  endorsed  in  blank,  was  delivered  to  plaintiff  as  a  gift,  is  insufficient  to 
enable  her  to  hold  it  as  a  gratuitous  donation  inter  vivos.  Such  a  donation 
must  be  by  an  act  before  a  notary,  in  the  presence  of  two  witnesses.  C.  C. 
1523.     Morres  v.  Compton,  76. 

XIII.  Proof  of  Donations  Mortis  Causa* 

35.  The  son-in-law  of  a  legatee  is  competent  as  a  witness  to  the  will.  The 
relations  and  connections  of  a  legatee  are  not  incompetent  to  prove  a  will. 
C.  C.  1585.  Arts.  2260,  2261  of  the  Civil  Code,  do  nut  apply  to  witnesses 
to  a  will.     Kelle  ry.Mc C<dop,  639. 

36.  As  a  general  rule,  all  persons  are  competent  as  witnesses  to  a  will  unless 
expressly  excluded.    Ibid. 

37.  Where  a  testament  by  public  act  recites,  **  that  this  last  will  was  dictated 
by  the  testatrix  to  me,  the  said  notary  public,  by  whom  it  was  written  as 
dictated  to  me,  and  then  read  to  the  testatrix,  who  declared  to  have  perfect- 
ly understood  it  and  to  persist  therein^  all  of  which  was  done  in  the  presence 
of  the  said  attending  witnesses,^*  it  is  sufficient  proof  that  the  will  was  read 
to  the  testatrix  in  the  presence  of  the  witnesses,  that  it  was  dictated  by  her 
at  the  time  it  purports  to  have  been  signed,  that  it  was  written  as  dictated, 
and  that  it  was  read  to  the  testatrix  by  the  notary.     Jbid. 
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38.  The  formaliiies  prescribed  by  art.  1571  of  the  Civil  Code  for  the  execution 
of  nuncupative  testaments  by  public  act  must  be  fulfilled  at  one  time,  with- 
out interruption,  and  without  turning  aside  to  other  acts  ;  but  it  is  not  ne- 
cessary that  express  mention  should  be  made  in  the  will  that  they  have  been 
80  fulfilled.  It  is  for  the  party  who  attacks  the  will  to  show  that  they  have 
not  been  so  fulfilled.    Ibid. 

XIV.  Evidence  of  Parties. 

39.  Where  interrogatories  are  propounded  by  defendant  to  a  plaintiff  who  re- 
sides in  another  sute,  and  the  order  to  answer  them  fixes  no  period  within 
which  the  answers  shall  be  made,  and  it  is  not  proved  that  the  attorney  of 
the  absentee  was  served  with  any  notice  of  the  order  or  a  copy  of  the  in- 
terrogatories, they  cannot,  on  failure  of  plaintiff  to  answer,  be  taken  for 
confessed.     Act  10  February,  1843.     Graves  y.  Hemken,  103. 

40.  Interrogatories  propounded  to  a  bank  as  a  party  to  an  action,  should  be 
answered  by  the  president  of  the  bank ;  answers  by  the  cashier  alone,  are 
insufficient.     Commercial  Bank  of  Natchez  v.  Guice^  181. 

41.  The  acknowledgment  by  the  vendor,  in  an  authentic  act  of  sale  of  real 
estate,  that  the  price  had  been  received  by  him,  can  be  contradicted  only 
by  a  counter  letter,  or  by  the  acknowledgment  of  the  purchaser,  or  his 
heirs,  in  answer  to  interrogatories  on  facts  and  articles. 

Succession  of  Thomas^  215. 

42.  In  proceedings  under  the  13th  section  of  the  act  of  March  20,  1639,  by 
which  a  plaintiff  who  has  applied  for  a  writ  of  Ji,fa.  is  authorized  to  pro- 
pound interrogatories  to  a  third  person,  believed  to  have  property  in  his 
possession,  or  under  his  control,  belonging  to  the  debtor,  or  to  be  indebted 
to  him,  the  formalities  of  law  must,  as  in  cases  of  attachment,  be  strictly 
complied  with,  under  penalty  of  nullity.  Thus,  where  interrogatories  have 
been  propounded  to  a  third  person  to  be  answered  in  open  court  within  a 
certain  time,  and  they  are  ordered  to  be  answered  *'  as  prayed  for  and  ac- 
cording to  law,"  but  without  any  particular  day  having  been  appointed  there- 
for, the  party  interrogated  is  not  bound  to  answer,  and,  on  his  failure  to  do 
so,  the  interrogatories  cannot  be  taken  pro  confessis.  Where  interrogato- 
ries are  required  to  be  answered  in  open  court,  the  plaintiff  must  move  the 
court  to  appoint  a  day  on  which  the  answer  shall  be  made ;  and  where  he 
proceeds  to  trial  without  having  done  so,  his  right  to  have  the  interrogato- 
ries answered  will  be  considered  as  waived.     Petway  v.  Goodin,  445. 

43.  Garnishees  in  cases  of  attachment,  and  third  persons  to  whom  interroga- 
tories are  authorized  to  be  propoutided  by  the  13th  section  of  the  statute  of 
20th  March,  1839,  are  parties  to  the  controversy  at  least  as  between  the 
plaintiff  and  themselves,  and  may  be  required  to  answer,  in  open  court,  any 

.  interrogatories  propounded  to  them.     Ibid, 

44.  Oiie  who  resides  out  of  the  State  may  appeal  from  a  judgment  rendered 
against  him  at  any  time  within  two  years  from  the  day  on  which  final  judg- 
ment was  rendered  (C.  P.  593);  and  where  plaintiffs  allege  in  their  petition 
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and  affidavit  for  an  attachment  that  defendants  are  non-residents,  it  is  suffi- 
cient evidence  of  sach  non-residence. 

Kraeutler  v.  Bank  of  United  SlateSt  456. 

45.  Where  one  to  whom  interrogatories  have  been  propounded  ander  the  13th 
sect,  of  the  act  of  20  March,  1839,  fails  to  answer  within  the  delay  fixed, 
snch  failure  will,  as  in  the  case  of  a  garnishee,  be  considered  as  a  confes- 
sion of  his  having  property  belonging  to  the  debtor  sufficient  to  satisfy  the 
demand,  and  a  final  judgment  may  be  rendered  against  him,  on  motion, 
without  notice,  for  the  amount  of  the  demand,  with  interest  and  costs.  C. 
P.  263.  AlUeVy  where  the  party  interrogated  denies  being  indebted,  and  it 
is  attempted  to  disprove  his  answers  ;  in  such  a  case  an  issue  is  joined,  and 
the  party  must  have  an  opportunity  of  being  heard  before  he  can  be  con- 
demned.    Poole  V.  Brooks^  484. 

46.  To  disprove  answers  made  under  oath  by  a  party  to  a  suit  to  whom  inter- 
rogatories have  been  propounded,  the  testimony  must  be  positive  and  cer- 
tain.    Graneri  v.  Talboi,  526. 

47.  A  party  to  the  record  is  inadmissible  as  a  witness. 

Baudoin  v.  Nicolas,  594. 

XV.  Evidence  in  Particular  Actions. 

1.  In  Actions  to  annul  Sales  of  Community  Property. 

48.  To  annul  a  sale  of  community  property  made  by  a  husband,  it  is  not 
enough,  under  art.  2373  of  the  Civil  Code,  to  show  that  it  was  simulated  ; 
it  must  be  proved  to  have  been  fraudulently  made,  with  a  view  to  injure 
the  wife.     Succession  of  Packwood-,  334. 

2.  In  Actions  on  Bills  of  Exchange  and  Promissory  Notes, 

49.  The  certificate  of  a  notary  that  he  presented  a  note,  which  was  payable  at 
the  office  of  a  parish  judge,  at  the  said  office,  to  a  person  in  the  office,  and 
demanded  payment  thereof,  and  was  informed  that  there  were  no  funds  to 
pay  it,  is  sufficient  evidence  of  demand  against  the  drawer  of  the  note. 

Dosson  V.  Sanders,  238. 

50.  In  an  action  on  a  bill  accepted  by  an  agent,  the  evidence  of  witnesses 
who  testify  that  they  had  seen  the  written  authority  by  which  defendants 
empowered  the  agent  to  accept  bills  fur  them,  will  be  admissible,  where  the 
power  itself  is  not  in  plaintiff  *s  possession,  nor  under  his  control. 

Kraeutler  v.  Bank  of  United  States,  456. 

51.  Action  by  the  holder  against  the  maker  of  a  note,  endorsed  by  the  payee 
in  blank,  and  on  which  the  latter  had  written  an  acknowledgment  of  the  re- 
ceipt of  its  value  from  the  plaintiff,  and  at  the  same  time  warranted  its  pay- 
ment to  the  plaintiff,  or  his  assigns  :  Held,  that  judgment  by  default  could 
not  be  confirmed  against  the  defendant,  without  proof  of  the  endorsement 
of  the  payee,  and  of  his  signature  to  the  transfer  written  on  the  note.  Proof 
of  a  plaintiff's  demand  is  required  in  all  cases  when  not  admitted  by  the  de- 
fendants.    C.  P.  312,  360.     Young  v.  Talbot,  518. 
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3.  In  AetUmt  on  Particular  CantraeU. 

53.  Where  a  purchaser  promises  in  a  written  memorandam  signed  by  him,  to 
pay  the  price  "  by  acceptance  and  note/'  the  vendor  must  prove  a  demand 
of  such  acceptance  and  note,  to  entitle  him  to  recover  in  an  action  on  the 
memorandum  for  the  price  in  money.     OffuU  ▼.  Morancy,  93. 

53.  To  entitle  a  plaintiff  to  recover  on  a  contract  executed  by  a  person  act- 
ing as  an  agent,  the  authority  of  the  agent  must  be  proved. 

Carpenter  v.  Beatty^  540. 

4.  In  Petitory  Actions. 

54.  Where  a  plaintiff  claims  to  be  the  owner  of  land  which  he  alleges  that  the 
defendant  has  taken  possession  of  and  refuses  to  deliver,  and  prays  for  a 
judgment  for  the  land  with  damages  for  its  detention,  he  must  prove  his  own 
title,  and  show  that  it  covers  the  land  in  the  adverse  possession  of  the  de- 
fendant.    Hetnken  v.  Brillain,  46. 

55.  In  a  petitory  action  the  plaintiff  must  make  out  a  valid  title  in  himself,  or 
judgment  will  be  given  for  the  defendant.     Hiesland  v.  Forsyth^  371. 

5.  In  the  Settlement  of  Succesnone. 

56.  An  admission  of  the  genuineness  of  the  signature  to  vouchers  filed  by  the 
curator  of  a  succession  in  support  of  his  account,  dispenses  with  any  other 
proof  of  the  payments  claimed  by  him ;  but  where  such  payments  are  made, 
without  any  order  of  court,  the  curator  must  show  that  the  debts  were  really 
due  by  the  succession,  or  he  will  not  be  entitled  to  credit  for  the  amounts 
so  paid.     Miller  v.  Miller,  88. 

57.  Where  one,  who  claims  to  be  the  creditor  of  a  succession  for  the  amount 
of  an  open  account,  in  which  he  charges  the  estate  with  the  amount  of  a 
draft  drawn  by  the  deceased  and  accepted  by  him,  and  with  a  commission 
for  accepting  it,  neither  produces  the  draft  nor  accounts  for  it,  nor  shows 
that  it  was  paid  by  him,  his  claim  must  be  rejected. 

Succession  of  Floyd,  197. 

6.  In  the  Settlement  of  Tutored  Aeeounte. 

58.  Where,  after  the  death  of  the  wife,  the  surviving  husband,  being  the  natu- 
ral tutor  of  their  minor  children,  transfers  stock  in  an  insurance  company, 
which  belonged  to  the  community  of  acquests,  in  payment  of  his  individoal 
debts,  at  a  rate  greatly  exceeding  its  real  value,  he  should  not,  where  third 
persons  are  interested,  be  charged  in  the  settlement  of  the  community  with 
the  amount  for  which  the  stock  was  taken  in  payment,  but  with  its  real 
value  at  the  time  of  the  transfer,  unless  it  be  shown  that  the  stock  after- 
wards increased  in  value ;  and  the  burden  of  proving  such  increase  is  on  the 
heirs  of  the  wife.  Per  Curiam :  The  tutor  is  only  bound  to  return  to  the 
minor  the  estimated  value  of  those  moveables  which  he  cannot  restore  in 
kind.     C.  C.  333.     Mercier  v.  Canonge,  3S6. 

59.  A  tutor  being  bound  to  procure  medical  assistance,  when  necessary,  for 
the  minor,  the  receipt  of  a  physician  for  the  amount  of  his  fees  for  such  ser- 
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vices  paid  by  the  tutor,  and  admitted  without  opposition^  is  a  suflScient 
voucher  to  entitle  the  latter  to  credit  for  the  amount.  Per  Curiam :  A  tu- 
tor is  not  bound  to  procure  evidence  of  the  necessity  for  such  services, 
where  the  amount  paid  is  not  larpe,  and  nothing  authorizes  the  presumption 
that  the  payment  was  improperly  made. 

Richard  v.  Blanchard,  524. 

7.  In  Summary  Proceedingt  in  rem  for  Coet  of  work  on  Leveee, 

60.  Where  the  police  regulations  of  a  parish  require  that  notice  in  writing 
shall  be  given  to  resident  proprietors  personally,  or  at  their  domicil,  of  all 
work  required  to  be  done  on  any  lev^e,  the  land  on  which  such  work  is  to 
be  done,  if  ihe  property  of  a  resident  proprietor,  cannot  be  made  liable,  by 
a  summary  proceeding  in  rem,  for  the  cost  of  such  work,  though  executed 
in  pursuance  of  an  adjudication  bv  the  overseer  of  roads  and  levies,  without 
proof  of  written  notice,  served  personally,  or  at  the  domicil  of  the  proprietor. 
The  certificate  of  the  inspector  of  roads  and  lev^s  is  not  conclusive  proof 
of  notice,  as  against  the  proprietor  ;  and  parol  evidence  is  admissible  to 
prove  that  no  sufficient  notice  was  given.     Hamilton  v.  Michel,  593. 

8.  In  Proceedinge  Via  Executiva. 

61.  The  authentic  evidence  required  to  authorize  the  issuing  of  an  order  of 
seizure  and  sale  must  be  complete  so  far  as  relates  to  the  debt.  Thus, 
where  a  mortgage  by  authentic  act  was  executed  under  power  of  attorney, 
or  where  a  note  secured  by  such  a  mortgage  has  been  assigned,  the  power 
and  the  assignment  must  be  proved  by  authentic  acts.  As  relates  to  the 
capacity  of  persons  suing  en  auter  droit,  prima  facie  evidence  of  their  right 
is  sufficient.  In  such  a  case,  copies  of  the  bond  and  oath  of  a  curator,  cer- 
tified under  the  hand  and  seal  of  the  probate  judge  to  be  true  copies  from 
the  originals  on  file  in  his  office,  will  be  sufficient  evidence  of  the  capacity 
of  the  plaintiff,  though  the  letters  of  curatorship  would  be  perhaps,  better 
evidence.    Dosson  v.  Sanders,  338. 

EXCEPTION. 
See  Pleading,  IV. 

EXCHANGE  AND  BANKING  COMPANY  OP  NEW  OR- 
LEANS. 

The  37th  section  of  the  statute  of  1st  April,  1835,  incorporating  the  Exchange 
and  Banking  Company  of  New  Orleans,  authorizing  a  "  wife  to  bind  herself 
jointly  and  in  solido  with  her  husband  in  all  hypothecary  contracts  or  obli- 
gations entered  into  by  him  in  favor  of  that  institution,"  does  not  empower  a 
wife  to  bind  herself  with  her  husband,  for  the  price  of  stock  of  the  compa- 
ny, purchased  in  her  name  during  the  existence  of  the  matrimonial  commu- 
nity.    Per  Curiam :  The  provision  in  favor  of  the  bank  being  in  derogation 
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of  the  general  rule  prescribed  by  art.  2412  ofthe  Civil  Code,  most  be  strictly 
construed.     It  cannot  be  extended  to  cases  not  clearly  within  its  panriew. 
Commissioners  of  Exchange  and  Banking  Company  t.  Bein,  579. 

EXECUTION  OF  JUDGMENT. 

1.  Where  property  has  been  seized  under  afi,  fa.,  before  the  retorn  day,  the 
sheriff  may  retain  the  writ,  and  sell  the  property  after  the  time  fixed  for  its 
return.     Labiche  ▼.  Leuns.  8. 

2.  To  prevent  the  sacrifice  of  debts  seized  under  Kfi.fa.y  the  parties  to  the  ex- 
ecution agreed  that  the  sheriff  should  suspend  the  sale  and  retain  the  writ  af- 
ter the  return  day,  authorizing  an  agent  to  proceed  to  collect  the  debts.  Other 
creditors  of  defendants  in  execution,  subsequently  to  this  agreement,  levied 
Kji.fa,  on  the  same  debts  in  the  hands  ofthe  sherifiT,  and  it  was  agreed  be- 
tween them  and  the  plaintiff  in  the  original  execution,  that  the  debts  should 
be  sold  under  the  first  writ, "  the  proceeds  ofthe  sale  to  be  held  by  the  sheriff, 
subject  to  the  orders  ofthe  proper  court.'*  In  an  action  to  determine  which  of 
the  seizing  creditors  was  entitled  to  the  proceeds :  Held,  that  no  bad  faith  be- 
ing imputed  to  the  parties,  they  had  a  right  to  suspend  the  sale  :  that  the  debts 
never  ceased  to  be  under  the  control  of  the  sheriff;  that  having  permitted 
the  sale  to  be  made  under  the  first  execution,  the  creditors  in  the  second 
execution  cannot  attack  its  legality  ;  and  that  the  creditor  who  first  seized  is 
entitled  to  a  preference  on  the  proceeds  ofthe  sale.     C.  P.  722.     Ibid, 

3.  Notice  to  the  debtors  is  not  required  where  debts  or  credits  have  been 
seized  under  a  fi.fa. ;  such  notice  is  only  necessary  where  a  debt  or  credit 
has  been  transferred  or  assigned.  The  seizure  of  a  debt  does  not  transfer 
the  property  in  it  to  the  seizing  creditor ;  it  gives  him  only  a  right  to  be 
paid  out  of  its  proceeds  when  sold,  until  which  time  the  defendant  is  not  di- 
vested of  his  title.     Ibid, 

4.  Where  slaves  have  been  seized  under  a  Ji,  fa,,  and  the  sheriff,  with  the 
consent  of  the  plaintiff  in  execution,  leaves  tbem  with  the  debtor  until  the 
day  of  sale,  they  will  be  considered  as  in  the  legal  custody  of  the  sheriff; 
and  one  proved  to  have  aided  the  debtor  in  removing  them  beyond  the  limits 
of  the  State,  with  a  view  to  defraud  his  creditors,  will  be  responsible  to  the 
latter  to  the  extent  of  the  injury  they  may  sustain  in  consequence,  and  the 
full  value  of  the  slaves  will  be  the  measure  of  damages,  if  the  debt  amounts 
to  so  much.  C.  C.  2294,  2295,  2304.  Testimony  that  will  satisfy  a  jury 
of  the  guilt  of  the  defendant  is  sufficient  to  maintain  the  ac.tion  ;  and  every 
fact  proved,  calculated  to  produce  this  conviction,  should  be  considered,  in 
coming  to  a  conclusion  as  to  his  knowledge  of  the  fraud. 

Smith  V.  Berwick,  20. 
6.  The  undivided  share  of  an  heir  in  a  succession  may  be  seized  and  sold  un- 
der execution  (C.  P.  647) ;  but  a  creditor  of  an  heir  cannot  seize  and  sell 
the  right  of  his  debtor  to  a  part  of  the  property  inherited  by  him.  The  sei- 
zure must  be  of  the  whole  of  his  rights  in  the  succession,  subject  to  the 
charges  with  which  they  may  be  burthened.    Mayo  v.  Stroud,  105. 
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6.  A  sale  under  Ji,  fa.  made  before  the  promalgation  of  the  statute  of  6  April, 
1843,  ch.  135,  in  a  parish  in  which  a  newspaper  was  published  at  the  time, 
and  not  advertised  therein  as  directed  by  art.  669  of  the  Code  of  Practice, 
will  be  annulled,  unless  in  cases  embraced  by  the  statute  of  3  February 
1828,  oh.  29,  where  the  amount  of  the  judgment  under  which  the  seizure 
was  made,  is  less  than  three  hundred  dollars.     Ex  parte  Groves,  130. 

7.  Where  the  price  bid  at  a  sale  under  a  fi.  fa.  does  not  exceed  the  amount 
,    of  anterior  special  mortgages  existing  on  the  property,  there  can  be  no  ad- 
judication.    C.  P.  684.     Jbid. 

8.  Where  a^.  fa.  has  been  issued  against  a  defendant  before  notice  of  judg- 
ment served  on  him  as  required  by  law,  he  may  require  that  the  Ji.fa.  be 
quashed,  and  a  suspensive  appeal  allowed.  But  where  he  contents  him- 
self with  taking  a  devolutive  appeal  only,  he  cannot  afterwards  complain. 

Halch  V.  English,  l.?5. 

9.  Where  the  owner  of  property  seized  under  execution  becomes  its  pur- 
chaser, at  a  credit  of  twelve  months,  he  cannot  be  considered  as  acquiring 
any  new  right  or  title  by  the  adjudication,  which  is  not  strictly  a  sale,  but  a 
means  by  which  the  creditor  acquires  additional  security  for  his  debt.  Nor 
will  the  sureties  on  the  bond  be  discharged  by  the  omission  of  the  creditor 
to  require  the  execution  of  an  act  of  sale  to  the  debtor,  with  the  reservatiim 
of  a  mortgage  on  the  property  to  secure  the  price,  though  the  sureties  might, 
for  their  own  protection,  have  insisted  on  such  an  act  of  sale  being  execut- 
ed and  recorded.  Aliter,  if,  having  received  a  mortgage,  the  creditor  had 
subsequently  released  it ;  in  such  a  case  the  sureties  would  be  discharged. 
C.  C.  3030.     Coons  v.  Graham,  206. 

10.  Where  the  principal  in  a  twelve-months  bond  is  estopped  by  his  execution 
of  the  bond  from  urging  any  informalities  iti  the  sale,  as  a  defence  to  an  ac- 
tion on  the  bond,  his  sureties,  bound  in  solido  with  him,  will  be  equally  es- 
topped from  setting  up  any  such  defence.     Ibid. 

11.  Plaintiff  having  seized,  under  ^  fi.fa.,  a  sum  in  the  hands  of  a  third  per- 
son, as  the  property  of  defendants,  his  debtors,  the  State  intervened,  alleg- 
ing that  the  amount  had  been  illegally  paid  to  such  third  person  by  the  trea- 
surer .  Held,  That  the  payment  being  unauthorized,  the  amount  should  be 
returned  into  the  treasury.     Gore  v.  Commercial  Library  Society,  311. 

12.  The  purchaser  of  property  sold  under  execution  subject  to  special  mort- 
gages, is  entitled  to  retain  out  of  the  price  the  amount  required  to  pay  such 
mortgages.  C.  P.  679,  683.  But  this  privilege  being  allowed  merely  to 
protect  him  from  the  danger  of  paying  twice,  where  the  debts  seonred  by 
mortgage  have  been  extinguished  by  prescription  or  otherwise,  the  pur- 
chaser can  no  longer  retain  the  amount.  The  extinction  by  prescription, 
after  the  purchase,  of  a  debt  evidenced  by  a  note  and  secured  by  mortgage^ 
and  which  formed  a  part  of  the  price,  enures  to  the  benefit  of  the  mortgagor, 
not  of  the  purchaser.  Per  Curiam :  The  debt  due  by  note  is  prescribed 
by  five  years  from  its  date,  while  the  obligation  of  the  purchaser  to  pay  the 
price  is  only  prescribed  by  ten  years.     Collier  v.  His  Creditors^  389. 
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13.  An  overseer  being  entitled  to  one-foartli  of  the  crop  for  his  services,  a 
creditor  of  the  owner  of  the  plantation  seized  under  a  fi.  fa,  three-fourths 
of  the  growing  crop,  and  became  the  purchaser  thereof  at  the  sheriff  ^s  sale. 
In  an  action  by  the  overseer  against  the  purchaser ;  Held^  that  the  seizure 
did  not  operate  as  a  partition  between  the  overseer  and  his  employer,  nor 
restrict  the  right  of  the  former  to  the  fourth  not  seized  ;  and  that  the  pur- 
chaser, acquiring  no  greater  right  than  his  debtor  had,  is  liable  to  the  over- 
seer for  one-fourth  of  the  price  for  which  the  three-fourths  of  the  crop 
were  sold.     Baudoin  v.  Nicolas,  574. 

EXECUTOR. 

See  Successions,  IV. 

EXECUTORY  PROCESS. 

The  authentic  evidence  required  to  authorize  the  issuing  of  an  order  of  sei- 
zure and  sale  must  be  complete  so  far  as  relates  to  the  debt.  Thus  where 
a  mortgage  by  authentic  act  was  executed  under  power  of  attorney,  or 
where  a  note  secured  by  such  a  mortgage  has  been  assigned,  the  power  and 
the  assignment  must  be  proved  by  authentic  acts.  As  relates  to  the  capa- 
city of  persons  suing  en  outer  droit,  prima  facie  evidence  of  their  right  is 
sufficient.  In  such  a  case,  copies  of  the  bond  and  oath  of  a  curator,  certi- 
fied under  the  hand  and  seal  of  the  probate  judge  to  be  true  copies  from  the 
originals  on  file  in  his  office,  will  be  sufficient  evidence  of  the^capacity  of 
the  plaintiff,  though  the  letters  of  curatorship  would  be,  perhaps,  better  evi- 
dence.    Dosson  V.  Sanders,  238. 

FIERI  FACIAS. 

See  Execution  of  Judgment. 

FRAUD. 

1.  To  annul  a  sale,  at  which  the  plaintiff  in  execution  became  the  purchaser 
of  the  property  sold,  on  the  ground  that  the  latter  knew  that  the  debtor  was 
insolvent,  and  that  the  sale  was  made  with  intent  to  defraud  other  creditors, 
plaintiff  must  prove  that  the  purchaser  knew  that  the  debtor  was  insolvent. 

Whiting  V.  Prentice,  141. 

d.  Fraud  will  not  be  presumed  ;  like  other  allegations  it  must  be  proved  ;  but 
it  may  be  proved  by  circumstantial  as  well  as  by  direct  evidence ;  by  sim- 
ple as  well  as  by  legal  presumptions.     C.  C.  1843. 

Marigny  v.  Union  Bank,  383. 

3.  The  holder  of  a  negotiable  note  given  for  the  price  of  property  fraudulently 
sold  by  a  debtor  after  obtaining  a  respite,  cannot  recover  on  it,  though  taken 
before  maturity,  where  the  evidence  shows  that  he  was  aware  of  the  fraudu- 
lent character  of  the  sale.     Pralon  v.  Aymard,  486. 

See  Evidence,  30,  48. 
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HUSBAND  AND  WIFE. 

I.  Paraphernal  Property, 
H.  Community  of  Gains. 
III.  Contracts  of  Married  Woman. 

I.  Paraphernal  Property. 

1.  A  husband  has  authority  to  receive  whatever  may  be  due  to  his  wife  on  ac- 
count of  her  paraphernal  properly,  when  such  property  is  not  proved  to  be 
under  her  sole  and  separate  administration  ;  and  a  payment  to  him  will  dis- 
charge the  debtor.     C.  C.  2362.     Richard  v.  Blanchard,  524. 

See  12,  infra. 

II.  Commufdty  of  Gains. 

2.  Where  it  is  stipulated  by  the  first  clause  of  a  marriage  contract,  that^ 
"  there  shall  be  a  community  between  the  parties,  which  shall  comprehend 
all  their  estate,  real  and  personal,  present  and  to  come,"  and  by  a  subse- 
quent one  that,  "  in  case  of  the  death  of  either  the  husband  or  wife,  with- 
out having  a  child  or  children  by  the  marriage,  the  amount  of  the  property 
brought  into  the  community  by  the  one  that  shall  die  first,  with  the  profits 
arising  from  the  community,  shall  revert  to  the  surviving  husband,  or  wife, 
as  the  case  may  be,"  the  words  "  property  brought  into  the  community ^^ 
used  in  the  latter  clause,  will  be  construed  with  reference  to  the  first,  which 
establishes  what  property  the  community  shall  consist  of;  and  in  case  of 
the  death  of  the  wife  without  issue  of  the  marriage,  the  surviving  husband 
will  be  entitled  to  all  the  estate  "  real  and  personal,  present  and  to  come," 
of  which,  by  the  first  clause  of  the  contract,  it  is  declared  that  the  commu- 
nity shall  be  composed.     Fabre  v.  Sparks,  31. 

3.  A  wife,  who  has  concealed  or  converted  to  her  own  use,  without  account- 
ing therefor,  or  made  away  with  any  of  the  effects  of  the  community  of 
gains,  cannot  renounce  the  community.  C.  C.  2387.  But  for  whatever 
cause  she  may  have  forfeited  the  right  of  renouncing,  she  can  be  made  re- 
sponsible only  for  one-half  of  the  debts  contracted  during  the  marriage. 
C.  C.  2376.     Lynch  v.  Benton,  113. 

4.  A  wife  may  render  herself  personally  liable  for  one-half  the  debts  of 
the  community,  by  her  acts,  though  done  without  any  fraudulent  intent ;  as 
by  taking  an  active  concern  in  the  affairs  of  the  succession,  or  by  failing  to 
make  an  inventory,  before  making  her  renunciation,  and  within  the  legal  de- 
lays, &c.     Ibid. 

5.  Where  plaintiffs  claim,  as  heirs  of  their  mother,  one-half  of  certain 
comnmnity  property  sold  by  the  husband  aAer  the  death  of  the  wife,  and 
the  vendee  proves  that  the  price  of  the  property  was  applied  to  the  payment 
of  the  debts  of  the  community,  he  will  be  entitled  to  the  reimbursement  of 
the  amount  so  paid  for  its  benefit,  in  proportion  to  plaintiffs^  interest  in  the 
community.     Calvit  v.  MulhoUan. — Re-hearing,  266 
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6.  Stock  in  a  bank  here  secured  on  real  estate,  acqaired  before  the  removal 
of  the  spouses  from  this  iState,  having  the  same  situs  with  the  immoveable 
on  which  it  is  a  charge,  and  being  transferrable  only  on  the  books  of  the 
bank  situated  here,  whether  considered  as  a  moveable  according  to  art. 
466  of  the  Civil  Code,  or  an  immoveable  under  art.  462,  forms  part  of  the 
community  property.     Succession  of  Packwood^  334. 

7.  Where  a  husband  and  wife,  married  in  another  State,  remove  into  this,  the 
laws  establishing  and  regulating  the  matrimonial  community  of  gains  will 
operate  upon  the  property  acquired  during  their  residence  here  :  and  where 
they  subsequently  remove  from  this  State,  its  laws  will  cease  to  operate 
upon  property  afterwards  acquired  here,  such  acquisitions  becoming  the 
the  property  of  the  party  to  whom  they  may  belong  according  to  the  law 
of  the  new  domicil  of  the  spouses.     Ibid, 

8.  The  removal  of  the  husband  and  wife  into  another  State,  does  not  vest  in 
either  spouse  any  distinct  or  separate  title  to  one  undivided  half  of  the  com- 
munity property  previously  acquired  here.  So  long  as  the  marriage  con- 
tinues, the  husband  retains  his  power  over  the  property  of  the  community  ; 
he  has  a  right  to  enjoy  its  fruits  ;  it  is  liable  for  his  debts  contracted  after 
as  well  as  before  the  change  of  domicil ;  and  he  may  sell  it,  if  the  sale  be 
not  fraudulent.  On  the  death  of  the  wife,  one-half  of  the  property  still  in 
existence,  acquired  during  the  residence  of  the  spouses  here,  will  vest,  in 
the  heirs  of  the  wife,  subject  to  the  payment  of  the  debts  contracted  by  the 
husband  during  the  marriage.     Ibid, 

9.  The  property  found  at  the  dissolution  of  the  marriage,  constitutes  the  body 
of  acquests  and  gains.     Ibid, 

10.  To  annul  a  sale  of  community  property  made  by  a  husband,  it  is  not 
enough,  under  art.  2373  of  the  Civil  Code,  to  show  that  it  was  simulated ; 
it  must  be  proved  to  have  been  fraudulently  inade,  with  a  view  to  injure  the 
wife.     Ibid, 

11.  A  husband  and  wife,  between  whom  a  community  of  acquests  existed  in 
this  State,  having  acquired  a  plantation  which  formed  part  of  the  communi- 
ty property,  subsequently  removed  into  a  State  where  the  common  law  pre- 
vails. After  their  removal,  the  husband  and  wife  sold  the  plantation.  After 
the  death  of  the  wife,  the  husband  and  the  purchaser  cancelled  the  sale  ; 
the  notes  given  for  the  price  were  returned  to  the  purchaser,  and  the  plan- 
tation re-conveyed  to  the  husband.  The  husband  having  qualified  in  this 
State  as  executor  of  his  wife,  on  an  opposition  to  an  account  filed  by  him, 

'  made  by  the  heirs  of  the  wife,  claiming  that  the  retrocession  should  enare 
to  the  benefit  of  the  community,  or  that  the  husband  should  account  to  the 
heirs  of  the  wife  for  one-half  of  the  price  :  Held^  that  on  the  retrocession, 
the  title  vested  in  the  husband  alone  ;  and  that  if  the  wife  had  any  interest 
in  the  notes,  the  executor  is  not  bound  to  account  for  it  here,  as  both  spouses 
lived  in  another  State  at  the  time,  and  the  fund  does  not  belong  to  the  com- 
munity.    Ibid, 

12.  Where/real  estate  belonging  to  a  community  existing  between  a  husband 
and  wife,  is  sold  by  the  husband,  and  the  spouses  afterwards  remove  from 
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this  State,  and  the  wife  dies  out  of  this  Slate,  the  hosband  will  not  be  ac- 
countable here  for  the  price,  if  not  existing  here  at  the  death  of  the  wife. 
Per  Curiam :  The  husband  is  no  more  accountable  for  that  transaction 
than  for  the  price  of  any  other  property  sold  by  him  before  the  dissolution 
of  the  community.     Ibid, 

13.  Real  property  inherited  by  one  of  the  spouses  during  the  marriage,  and 
existing  in  kind  at  the  time  of  its  dissolution,  should  not  be  included  in  the 
settlement  of  the  community  between  the  survivor  and  the  heirs  of  the  de- 
ceased spouse ;  it  must  be  withdrawn  by  the  owner  in  the  condition  in  • 
which  it  existed  at  the  dissolution  of  the  marriage.  If  built  upon,  or  im- 
proved daring  the  marriage,  the  owner  of  the  soil  has  a  right  to  keep  the  im- 
provements on  accounting  to  the  other  spouse  for  one-half  of  the  enhanced 
value  of  the  property.  C.  C.  2377.  He  has  no  right  to  abandon  the  soil 
to  the  other  spouse,  nor  to  the  community,  and  to  claim  in  its  place  the 
amount  of  a  previous  valuation  of  it,  thereby  prejudicing  the  rights  of 
others.     Mercier  v.  Canonge,  385. 

14.  Where  after  the  dissolution  of  the  community,  the  surviving  spouse  bor- 
rows a  sum  on  the  pledge  of  bank  stock  belonging  to  it,  he  should  be  charged 
in  the  settlement  of  the  community,  only  with  the  sum  borrowed,  and  not 
with  the  whole  amount  of  the  stock,  which  continues  the  property  of  the 
community.    Ibid. 

16.  Where  ailer  the  death  of  the  wife,  the  surviving  husband,  being  the  natu- 
ral tutor  of  their  minor  children,  transfers  stock  in  an  insurance  company, 
which  belonged  to  the  community  of  acquests,  in  payment  of  his  individual 
debts,  at  a  rate  greatly  exceeding  its  real  value,  he  should  not,  where  third 
persons  are  interested,  be  charged  in  the  settlement  of  the  community  with 
the  amount  for  which  the  stock  was  taken  in  payment,  but  with  ito  real  va- 
lue at  the  time  of  the  transfer,  unless  it  be  shown  that  the  stock  afterwards 
increased  in  Talue ;  and  the  burden  of  proving  such  increase  is  on  the  heirs 
of  the  wife.  Per  Curiam :  The  tutor  is  only  bound  to  return  to  the  minor 
the  estimated  value  of  those  moveables  which  he  cannot  restore  in  kind. 
C.  C.  333.    Ibid. 

16.  In  the  settlement  of  the  community,  dividends  on  stock  belonging  to  it  re- 
ceived by  the  surviving  spouse  after  its  dissolution,  must  be  placed  to  its 
credit ;  and  it  most  be  debited  with  the  amount  of  any  interest  on  its  debts 
paid  by  the  survivor.     Ibid. 

17.  Property  purchased  under  the  authority  of  the  husband  in  the  name  of  a 
wife,  between  whom  and  her  husband  there  existed  a  community  of  acquests, 
but  not  paid  for  with  her  paraphernal  funds  under  her  separate  administra- 
tion, nor  receive  by  her  as  a  datian  en  payemenl  from  a  debtor  of  a  sepa- 
rate and  paraphernal  claim,  belongs  to  the  community.  The  contract  is  aa 
binding  on  the  community  as  if  made  by  the  husband,  and  the  wife  neither 
becomes  the  owner  of  the  property  nor  incurs  any  personal  responsibility 
therefor,  (C.  C.  2371,  2372,  2375,  2378,  2379, 2393) :  nor  could  she  in  any 
manner  bind  herself  with  her  husband  for  the  payment  of  the  price.  C.  C. 
2412.  Commissioners  of  Exchange  and  Banking  Company  v.  Bein,  578. 
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III.  Contracts  of  Married   Women. 

18.  Where  a  married  woman,  under  the  authorization  of  her  husband,  sells  a 
tract  of  land,  retaining  a  mortgage  to  secure  the  payment  of  the  price,  and 
hy  the  same  act,  without  any  pecuniary  consideration  personal  to  her,  agrees 
to  give  priority  to  a  mortgage  to  be  executed  by  her  vendee,  in  favor  of  a 
third  person,  to  secure  the  payment  of  a  sum,  a  part  of  which  was  a  debt 
due  to  such  third  person  by  her  husband,  the  purpose  of  the  contract  being 
to  render  the  wife,  in  effect,  a  surety  for  the  husband,  his  authorization  will 
not  remove  the  disability  created  by  art.  2412  of  the  Civil  Code,  nor  render 
the  contract,  so  far  as  it  accords  a  priority  to  the  second  mortgage,  valid. 
C.  C.  1784.     Cuny  v.  Brown,  82. 

19.  Any  obligation  contracted  by  a  married  woman,  by  which  she  subjects  her 
property,  though  but  to  a  certain  extent,  to  be  seized  and  sold  for  the  benefit 
of  a  creditor  of  her  husband,  is  prohibited,  though  her  obligation  be  not  co- 
extensive with  that  of  her  husannd,  and  though  she  be  not  personally  bound. 
C.  C.  1784,  2412.     Jbid. 

20.  A  married  woman,  under  the  authorization  of  her  husband,  sold  a  tract 
of  land,  retaining  a  mortgage  to  secure  the  price,  and  agreed,  without  any 
pecuniary  consideration  personal  to  herself,  to  give  priority  to  a  mortgrage 
to  be  executed  by  her  vendee  in  favor  of  a  third  person,  to  secure  a  sum, 
part  of  which  consisted  of  a  debt  due  to  the  latter  from  her  husband.  In  an 
action  by  the  wife  to  rescind  so  much  of  the  contract  as  gives  priority  to 
the  second  mortgage  over  her  own  :  Held,  that  as  the  husband  could  not 
authorize  his  wife  to  make  a  contract  by  which  she  bound  her  property  for 
his  debt',  the  contract  must  be  rescinded,  so  far  as  it  accords  a  priority  to 
the  second  mortgage,  though  the  debt  due  by  the  husband,  formed  but  a  part 
of  the  sum  for  which  the  second  mortgage  was  executed.  Per  Curiam: 
The  consent  of  the  husband  cannot  be  divided :  non  constat,  that  he  would 
have  assented  to  the  gratuitous  surrender  of  his  wife's  right  but  upon  condi- 
tion of  securing  the  debt  due  by  him,  nor  that  the  second  mortgagee  would 
have  accepted  the  mortgage  without  a  priority  as  to  the  whole  sum. 

Ibid, — Re-hearing,  86. 
SI.  The  27th  section  of  the  statute  of  1st  April,  1835,  incorporating  the  Ex- 
change and  Banking  Company  of  New  Orleans,  authorizing  a  **  wife  to 
bind  herself  jointly  and  in  solido  with  her  husband  in  all  hypothecary  con- 
tracts or  obligations  entered  into  by  him  in  favor  of  that  institution,^*  does 
not  empower  a  wife  to  bind  herself  with  her  husband,  for  the  price  of  stock 
of  the  company,  purchased  in  her  name  during  the  existence  of  the  matri* 
monial  community.  Per  Curiam :  The  provision  in  favor  of  the  bank  being 
in  derogation  of  the  general  rule  prescribed  by  art.  2412  of  the  Civil  Code, 
must  be  strictly  construed.  It  cannot  be  extended  to  cases  not  clearly  with- 
in  its  purview. 

Commissioners  of  Exchange  and  Banking  Company  ▼.  Bein,  578. 

ILLEGITIMATE  CHILDREN- 

The  acknowledgment  of  an  illegitimate  child  made  by  the  parent  in  the  regis- 
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ter  of  its  baptism  was  saffioient,  noder  the  Code  of  1808,  book  1,  tit.  7,  art. 
25.     So  under  the  preseot  Code,  art.  221. 

Balot  y  RipoU  t.  Morinat  552. 

See  Successions,  37,  38,  39,  40,  41. 

INDICTMENT. 
See  Summary  Proceedings,  1. 

INJUNCTION. 

1.  Where  other  soreties  have  been  substituted,  the  original  sarety  in  an  injunc- 
tion bond  may  be  examined  as  a  witness  for  the  plaintiff  in  injunction,  though, 
by  the  statute  of  25  March,  1831,  ^  3,  it  is  declared  that  the  surety  on  the 
bond  shall  be  considered  as  a  party  to  the  suit,  and  be  liable  to  be  condemned, 
in  solidOf  with  the  plaintiff,  for  damages  and  interest. 

Waiiams  v.  Planters  Bank,  125. 

2.  Where  the  value  of  property  seized  under  a^.  fa.  from  a  Parish  Court,  ex- 
ceeds the  sum  to  which  the  jurisdiction  of  the  court  is  limited,  an  injunc- 
tion may  be  obtained,  by  one  claiming  to  be  the  owner  of  the  property,  from 
a  District  Court.  The  circumstances  of  the  case  make  it  a  necessary  ex- 
ception to  the  provisions  of  arts.  397,  617, 629  of  the  Code  of  Practice. 

Chapelle  v.  Lemane,  519. 

3.  A  District  Court  cannot  enjoin  the  execution  of  a  judgment  rendered  by  a 
Probate  Court.     Nolan  v.  Babin,  531. 

INSOLVENCY. 

1.  A  partnership  is  dissolved  by  the  death  of  one  of  the  partners,  unless  there 
be  a  stipulation  to  the  contrary  (C.  C.  285,)  but  where  the  succession  of  a 
partner  in  a  particular  partnership  is  insolvent,  and  administered  with  the 
benefit  of  inventory,  the  partnership  cannot  be  continued  without  the  assent 
of  all  the  creditors,  though  the  articles  of  partnership  have  provided  for  its 
continuance.     Buard  v.  Lemee,  243. 

2.  Defendants  sued  by  the  transferree  of  a  note  made  by  them,  but  not  negotia- 
ble, pleaded  their  discharge  under  the  insolvent  laws.  The  schedule  of  the 
insolvents  showed  that  the  payee  of  the  note  was  placed  on  it  as  a  creditor 
for  a  sum  exceeding  the  amount  of  the  note.  It  was  not  proved  that  the 
note  had  been  transferred  to  plaintiff,  nor  that  defendants  were  notified 
of  the  transfer  previously  to  filing  their  bilan.  Held,  that  it  was  for  the 
plaintiff  to  show  that  the  amount  for  which  the  payee  was  placed  on  the 
hilan  as  a  creditor  did  not  include  the  note  sued  on ;  and  there  being  no 
allegation  that  the  defendants  have  acquired  any  property  since  their  dis- 
charge, that  there  must  be  a  judgment  of  nonsuit. 

Vauquelin  v.  Platet,  381. 

3.  A  creditor,  whose  claim  has  not  been  placed  on  the  schedule  of  an  insol- 
vent, is  not  affected  by  the  proceedings.     Ibid. 

Vol.  XII.  92 
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4.  Interest  in  favor  of  creditors  holding  mortgages  upon  property  sarrendered 
by  an  insolvent,  ceases  to  ran  from  the  date  of  the  sale  of  the  property. 

Collier  v.  Hts  Creditors,  398. 

5.  An  authority  to  sell  real  property  and  to  apply  the  proceeds  in  a  particular 
way,  unexecuted  at  the  time  of  a  cessio  bonurum  by  the  principal,  is  revoked 
thereby.     Barrett  v.  His  Creditors,  474. 

6.  A  slave  belonging  to  plaintiffs  who  were  minors,  having  been  sold  by  their 
father,  another  slave  was  purchased  with  the  proceeds.  The  father  having 
made  a  surrender  of  his  property,  the  plaintiffs,  by  their  under-tutor,  sued 
to  recover  the  slave  so  purchased  :  Held,  That  the  title  of  the  slave, 
which  vested  in  the  insolvent,  passed  to  his  creditors :  and  that,  admit- 
ting that  minors,  where  their  property  has  been  illegally  sold,  or  where 
a  purchase  has  been  made  with  their  funds,  can  claim  either  the  mo- 
ney or  the  property,  yet  they  can  make  this  election  only  after  coming  of 
age,  such  election  being  equivalent  to  alienation  of  their  estate  or  to  a  pur- 
chase of  property.     Calmes  v.  Carruth.-^Re-hearing,  663. 

See  Husband  and  Wife,  15.    Minor,  6. 

LNTEREST. 

1.  A  stipulation  in  a  note  given  for  the  price  of  property  sold  on  a  credit,  that, 
if  not  paid  at  maturity,  the  amount  for  which  the  note  was  given  shall  bear 
the  highest  conventional  interest  from  the  date  of  the  note  till  paid,  is  usu- 
rious.    Succession  of  Stafford,  178. 

2.  A  loan  made  in  bank  stock  estimated  above  its  specie  value,  and  in  depre- 
ciated hank  notes  at  par,  payable  by  the  borrower  in  specie,  where  the  sum 
stipulated  to  be  paid  by  tho  borrower  exceeds  the  actual  specie  value  of  the 
stock  and  notes,  with  the  highest  rate  of  convent  jooal  interest,  is  usurious* 
Proof  that  the  borrower  could  pass  off  the  stock  and  notes  at  the  value  fixed 
by  the  contract,  in  payment  of  debts  due  by  him,  does  not  render  the  trans- 
aetion  the  less  usurious.     Coxe  v.  Rowley,  273. 

3.  Where,  in  sales  of  stock  or  depreciated  currency,  there  is  ground  to  sus- 
pect a  disguised  usurious  loan,  the  mere  form  of  the  contract  will  be  disre- 
garded. The  court  will  look  to  its  essence,  and  endeavor  to  ascertain  the 
true  intent  of  the  parties.  Where  usurious  interest  has  been  paid,  it  can- 
not be  reclaimed.     Ibid. 

4.  By  the  laws  of  Mississippi  (stat.  25  June,  1822,)  where  an  usurious  rate  of 
interest  has  been  stipulated,  the  lender  can  recover  only  the  principal. 

Ibid, 
b.  The  holder  of  a  note  given  by  the  purchaser  for  the  price  of  property,  se- 
cured by  mortgage  on  other  property,  cannot  recover  interest  from  maturi- 
ty, where  the  note  was  not  protested.  The  mortgagee  of  property  produ- 
cing fruits  is  not  entitled  to  legal  interest,  without  a  demand  or  an  agree- 
ment to  that  effect,  as  an  equivalent  for  the  fruits  received  from  the  proper- 
ty.   Aliter,  as  to  the  vendee  of  such  property.    C.  C.  2531. 

Collier  v.  His  Creditors^  309. 
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6.  lotereat  in  favor  of  creditors  holding  mortgages  opon  property  surrendered 
by  an  insolvent,  ceases  to  ran  from  the  date  of  the  sale  of  the  property. 

Ibid, 

7.  In  an  action  to  recover  the  proceeds  of  a  note  deposited  as  collateral  secu- 
rity, plaintiff  will  be  entitled  to  interest  on  the  amount  of  the  note  from  ma- 
turity, where  the  note  was  protested  at  maturity,  and  defendant  acknowledg- 
ed the  receipt  of  the  amount  due  on  it.     Escurieux  v.  Chapdu,  520. 

INTERPRETATIOX. 

In  the  interpretation  of  contracts  the  common  intent  of  the  parties,  rather  than 
the  literal  sense  of  the  terms,  should  be  sought  ;  and  where  the  intent  is 
doubtful  the  manner  in  which  it  has  been  executed  by  both,  or  by  one  with 
the  express  or  implied  assent  of  the  other,  furnishes  a  rule  for  its  interpre- 
tation.    C.  C.  1951.     MarcoUe  v.  Coco,  167. 

See  Contracts,  11.    Husband  and  Wife,  2,  21. 

INTERROGATORIES  TO  THIRD  PERSONS  UNDER  A 

FI.  FA. 

See  Evidence,  42,  43. 

JUDGMENT. 

1.  A  judgment  of  nonsuit  having  been  set  aside,  and  a  new  trial  allowed,  at 
the  succeeding  term  after  the  new  trial  had,  and  a  judgment  entered  on  the 
minutes  for  the  plaintiff,  the  judge  by  mistake  signed  the  judgment  of  nonsuit, 
which  had  been  transcribed  on  the  petition  :  Held,  that  the  judgment  of  non- 
suit, having  been  set  aside  within  the  time  prescribed  by  law,  was  a  nullity,  and 
could  not  be  reinstated  by  the  subsequent  inadvertent  signature  of  the  judge. 

Hatch  V.  English,  135. 

2.  A  judgment  of  nonsuit  will  not  support  a  plea  ot  res  judicata, 

Rutledge  V.  Barnes,  100. 

3.  The  exception  of  res  judicata  can  be  pleaded  for  the  first  time  before  the 
Supreme  Court,  only  where  the  facts  necessary  to  sustain  it  appear  from  the 
record.     C.  P.  903.     Carpenter  ▼.  Beatty,  640. 

4.  A  judgment  overruling,  as  coming  too  late,  an  exception  by  the  defendant 
to  the  legality  of  an  attachment,  has  the  force  of  res  judicata  as  to  the  sure- 
ty in  the  attachment  bond.     Irish  v.  Wright, — Re-hearing,  671. 

JUDGMENT  BY  DEFAULT. 

I.  Where  one  to  whom  interrogatories  have  been  propounded  under  the  13th 
sect,  of  the  act  of  20  March,  1839,  fails  to  answer  within  the  delay  fixed, 
such  failure  will,  as  in  the  case  of  a  garnishee,  be  considered  as  a  confes- 
sion of  his  having  property  belonging  to  the  debtor  sufficient  to  satisfy  the 
demand,  and  a  final  judgment  may  be  rendered  against  him,  on  motion, 
without  notice,  for  the  amount  of  the  demand,  with  interest  and  costs.  C. 
P.  263.    Aliter,  where  the  party  interrogated  denies  being  indebted,  and  it 
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is  attempted  to  disprove  his  answers  ;  in  such  a  ease  an  issue  is  joined,  and 
the  party  must  have  an  opportunity  of  being  heard  before  he  can  be  con- 
demned.    Poole  V.  Brooks^  484. 
S.  A  judgment  by  default  taken  on  the  fifth  day  after  service  of  citation  on  the 
defendant,  and  afterwards  confirmed,  is  illegal  and  null.     C.  P.  180, 310. 

Arthur  v.  Cochran^  484. 

JURISDICTION. 

See  Courts.    State,  Jurisdiction  op. 

JURY. 

1.  The  jury  are  judges  both  of  the  law  and  the  facts  (C.  P.  520) ;  and  though 
the  judge  must  abstain  from  saying  anything  about  the  facts,  or  even  re- 
capitulating them  80  as  to  exercise  any  influence  on  the  decision  of  the  jury, 
it  is  his  duty  to  charge  them  as  to  the  law  applicable  to  the  case.  C.  P. 
516,  517.     Spoffordy,  Pemberlon,  162. 

2.  Where  the  evidence  is  contradictory,  and  its  efiect  depends  in  a  great  de- 
gree upon  the  credibility  of  the  witnesses,  a  jury  are  the  best  judges  of  the 
weight  to  which  it  is  entitled ;  and  their  verdict  will  not  be  disturbed,  unless 
manifestly  wrong.     Edwards  v.  Burroughs^  171. 

3.  The  verdict  of  a  jury  must  be  set  aside  when  evidently  wrong. 

Marigny  v.  Union  Bank,  283. 

4.  The  license  of  an  attorney  at  law  cannot  be  withdrawn  or  annulled,  unless 
on  conviction  in  the  manner  prescribed  by  the  act  of  27  March,  1823.  The 
proceedings  must  be  by  information  before  the  district  court  of  the  domicil 
of  the  accused  ;  and  there  must  be  a  trial  by  jury.  Acts  31  March,  1808, 
8.  6.     27  March,  1823,  s.  3.     22  March,  1826,  s.  1. 

Turner  v.   Walsh,  383. 

5.  One  sued  as  the  maker  of  a  note  is  entitled  to  a  trial  by  jury,  only  where 
he  has  made  the  affidavit  required  by  sect.  24  of  the  act  of  20  March,  1839. 

Hennen  v.  Bourgeat,  522. 

LAFAYETTE,  CITY  OF. 

The  act  of  22  March,  1843,  ch.  66,  which  provides  (sect.  5,)  that  the  privi- 
lege granted  to  the  city  of  Lafayette  on  property  within  its  limits,  for  the 
proportion  to  which  the  owner  is  liable  for  any  work  done,  or  for  taxes  as- 
sessed thereon,  shall  only  exist  where  an  account  thereof,  duly  certified,  has 
been  recorded  in  the  office  of  the  Recorder  of  Mortgages  of  the  parish  of 
Jefferson,  does  not  apply  to  work  done  or  taxes  assessed  before  the  date 
of  that  act ;  the  right  of  the  city  to  recover  the  cost  of  such  work,  or  such 
taxes,  must  be  governed  by  sects.  6  and  8  of  the  act  of  12  March,  1836. 
The  act  of  1836,  gives  a  privilege  only  for  work  done,  and  not  for  taxes  ; 
no  law  previous  to  the  act  of  1843  gave  any  privilege  for  the  latter. 

Mechanics  and  Traders  Bank  v.  Richardson^  596. 
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LETTING  AND  HIRING. 

1.  A  contract  by  which  one  party  grants  to  the  other  the  use  of  a  building 
for  a  certain  period,  in  consideration  of  a  snm  paid  in  cash,  and  the  execution 
of  notes  by  the  latter  for  a  farther  sum,  payable  at  different  periods,  the. 
written  instrument  describing  it  as  one  of  lease,  is  not  a  contract  of  sale, 
but  of  lease. 

Orleans  Theatre  Insurance   Company  v.  Lafferanderie^  472. 

3.  Where  a  lessor,  in  an  action  for  rent  in  arrear,  causes  the  lease  to  be  sold 
without  observing  the  forms  required  by  law,  the  lessee  being  thereby  di- 
vested of  possession  by  the  tortious  act  of  the  lessor,  will  be  released  from 
any  liability  for  rent  accruing  after  the  seizure.    Ibid, 

LEVEE. 

Where  the  police  regulations  of  a  parish  require  that  notice  in  writing  shall 
be  given  to  resident  proprietors  personally,  or  at  their  doroicil,  of  all  work 
required  to  be  done  on  any  lev^e,  the  land  on  which  such  work  is  to  be  done, 
if  the  property  of  a  resident  proprietor,  cannot  be  made  liable,  by  a  summary 
proceeding  in  rem^  fur  the  costs  of  such  work,  though  executed  in  pursuance 
of  an  adjudication  by  the  overseer  of  roads  and  levies,  without  proof  of  writ- 
ten notice,  served  personally,  or  at  the  domicil  of  the  proprietor.  The  cer- 
tificate of  the  inspector  of  roads  and  levies  is  not  conclusive  proof  of  notice, 
as  against  the  proprietor ;  and  parol  evidence  is  admissible  to  prove  that  no 
sufficient  notice  was  given.     Hamilton  v.  Michel^  598. 

MIWR. 

1.  A  succession  cannot  be  accepted  for  minor  heirs,  but  with  the  benefit  of 
inventory ;  and  no  portion  of  the  estate  can  come  into  their  possession,  until 
it  has  been  administered  upon  in  due  course  of  law,  when,  whatever  may 
remain  aAer  the  payment  of  the  debts,  will  fall  under  the  administration  of 
their  tutor.     C.  C.  1051.     Arthur  ▼.  Cochran,  41. 

3.  Tutors  of  minor  heirs  are  not  entitled,  ex  officio,  to  administer  successions 
accruing  to  their  wards.  They  may  claim  the  administration,  where  there 
are  no  beneficiary  heirs  of  age,  in  preference  to  any  other  person ;  but  they 
must  give  security  and  qualify  as  other  administrators.     C.  C.  1034,  1037. 

Ibid, 

3.  Persons  holding  claims  against  a  succession  cannot  sue  the  tutor  of  the  mi- 
nor heirs,  and  obtain  a  judgment  against  him  for  debts  due  by  the  deceased. 
Where  no  executor  or  administrator  has  quahfied,  they  must  provoke  the 
appointment  of  an  administrator,  against  whom,  as  the  legal  representative 
of  the  estate,  they  may  institute  suit.  C.  C.  1031  to  1060.  C.  P.  974  to 
996.     Ibid. 

4.  No  tutorship  exists  during  the  marriage  over  the  children  born  of  it.  C. 
C.  234.  While  the  marriage  exists,  the  father  is  the  administrator  of  the 
estate  of  his  minor  children,  and  he  is  accountable  for  the  property  and  re- 
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▼enaes  of  the  estate,  the  use  of  which  he  is  not  entitled  to  by  law,  and  for  the 
property  only  of  such  as  the  law  gives  him  the  usafractof ;  his  administra- 
tion ceasing  at  the  majority  or  emancipation  of  the  children.  C.  C.  267, 
239,  240.     But  the  child  has  no  legal  mortgage  or  privilege  on  the  property 

.  of  the  father  as  a  security  for  his  faithful  administration  during  the  mar- 
riage.    C.  C.  552,  653,  655,  3280  to  3288.     Cleaveland  t.  Sprowl,  172. 

6.  Where;  pending  an  action  instituted  by  the  natural  tutor  of  certain  minors 
to  recover  an  amount  due  to  them,  the  tutor  dies,  another  tutor  must  be 
appointed,  in  whose  name  the  proceedings  may  be  carried  on.  The  execu- 
tor of  the  deceased  tutor  cannot  represent  the  minors,  nor  receive,  nor  ad- 
minister their  property.  In  such  a  case,  where  the  tutor  dies  pendiug  an 
appeal,  the  action  will  be  continued  until  the  minors  are  properly  represent- 
ed, or  come  of  age.     Mitchell  v.  Cooley^  370. 

6.  Where  a  slave,  inherited  by  minors  from  the  succession  of  their  mother, 
has  been  illegally  sold  by  their  natural  tutor,  they  will  not  be  aUowed  to 
ratify  the  sale,  and  claim  the  price  from  their  tutor  to  the  prejudice  of  other 
creditors  of  the  latter.  Their  recourse  is  against  the  purchaser  for  the  re- 
covery of  the  slave.     Mercier  v.  CanongCy  385. 

7.  Where,  after  the  death  of  the  wife,  the  surviving  husband,  being  the  natural 
tutor  of  their  minor  children,  transfers  stock  in  an  insurance  company, 
which  belonged  to  the  community  of  acquests^  in  payment  of  his  individual 
debts,  at  a  rate  greatly  exceeding  its  real  value,  he  should  not,  where  third 
persons  are  interested,  be  charged  in  the  settlement  of  the  community  with 
the  amount  for  which  the  stock  was  taken  in  payment,  but  with  its  real  value 
at  the  time  of  the  transfer,  unless  it  be  shown  that  the  stock  afterwards  in- 
creased in  value  ;  and  the  burden  of  proving  such  increase  is  on  the  heirs  of 
the  wife.  Per  Curiam :  The  tutor  is  only  bound  to  return  to  the  minor  the 
estimated  value  of  those  moveables  which  he  cannot  restore  in  kind.  C.  C. 
333.     Jbid. 

8.  Defendant,  the  natural  tutor  of  his  minor  children,  having  rendered  an  ac- 
count of  his  administration  of  the  estate  of  his  deceased  wife,  with  whom 
there  existed  a  community  of  acquesls,  charged  himself  with  the  revenues 
of  the  minors  derived  from  property  inherited  from  their  mother  and  ad- 
ministered by  him  as  tutor,  but  omitted  to  credit  himself  with  the  expendi- 
tures incurred  subsequently  to  the  dissolution  of  the  community  for  their 
maintenance  and  education.  It  was  proved,  that  the  community  and  the 
surviving  husband  were  insolvent,  and  that  the  latter  had  no  property  at  the 
death  of  the  wife.  The  property  of  the  minors  was  sufficient  to  provide  for 
their  support  and  education.  On  an  opposition  by  plaintiffs,  who  had  ob- 
tained a  judgment  against  defendant,  their  former  tutor,  for  a  balance  due  to 
them  :  Held,  that  defendant,  as  natural  tutor  of  his  children,  was  bound  to 
account  for  the  revenues  of  their  property,  after  deducting  the  expenses  of 
their  support  and  education,  according  to  their  means  and  condition  in  life  ; 
that  the  alimony  due  from  ascendants  to  descendants  being  due  only  in  pro- 
portion to  the  wants  of  the  one  and  the  circumstances  of  the  other,  none  was 
due  by  defendant  to  his  children,  (C.  C.  245,  246,  247) ;  and  that  the  chil- 
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dren  having  an  income  sufficient  for  their  support  and  edaeation,  plaintiffs, 
who  were  interested  in  the  settlement  of  the  tutorship,  had  a  right  to  require 
that  the  support  and  education  of  the  minors  should  be  paid  for  out  of  the 
roTenues  of  their  property,     llnd, 

0.  A  tutor  being  bosnd  to  procure  medical  assistance,  when  necessary,  for  the 
minor,  the  receipt  of  a  physician  for  the  amount  of  his  fees  for  such  services 
paid  by  the  tutor,  and  admitted  without  opposition,  is  a  sufficient  voucher  to 
entitle  the  latter  to  credit  for  the  amount.  Per  Curiam :  A  tutor  is  not 
bound  to  procure  evidence  of  the  necessity  for  such  services,  where  the 
amount  paid  is  not  large,  and  nothing  authorizes  the  presumption  that  the 
payment  was  improperly  made*.     Richard  v.  Blanchard,  524. 

10.  A  natural  tutor,  though  the  law  does  not  require  him  to  be  confirmed  or 
appointed  by  the  judge,  must,  like  other  tutors,  take  an  oath  before  he  can 
act  as  such.  C.  P.  049.  And  where  an  action  has  been  commenced  by  a 
natural  tutor  before  taking  such  oath,  it  will  be  dismissed  on  an  exception  to 
his  want  of  authority.     Mitchell  v.  Cooley,  636. 

11.  A  slave  belonging  to  plaintiffs  who  were  minors  having  been  sold  by  their 
father,  another  slave  was  purchased  with  the  proceeds.     The  father  having 

^  made  a  surrender  of  his  property,  the  plaintiffs,  by  their  under- tutor,  sued  to 
recover  the  slave  so  purchased :  Heldy  that  the  title  of  the  slave,  which 
Tested  in  the  insolvent,  passed  to  his  creditors :  and  that,  admitting  that 
minors,  where  their  property  has  been  illegally  sold,  or  where  a  purchase 
has  been  made  with  their  funds,  can  claim  either  the  money  or  the  property, 
yet  they  can  make  this  election  only  aAer  coming  of  age,  such  election  being 
equivalent  to  an  alienation  of  their  estate  or  to  a  purchase  of  property. 

Calmes  v.  Carruth. — Re-hearings  663. 

See  Successions,  28. 

MORTGAGE. 

1.  The  rights  of  creditors  having  privileges  or  mortgages  are  fixed  at  the  time 
■  of  the  debtor*s  death.     Buard  v.  Lemee,  243. 

2.  Am  for  the  accommodation  of  B.,  drew  a  bill  on  the  latter,  in  favor  of  C, 
which  was  accepted,  but  protested  for  non-payment  by  the  payee.  After 
the  protest,  B.,  to  secure  A.  from  any  loss  in  consequence  of  his  failure  to 
pay  the  bill,  gave  the  latter  a  mortgage  on  a  plantation  and  slaves.  C, 
having  afterwards  recovered  judgment  against  A.  and  B.  for  the  amount  of 
the  bill,  assigned  the  judgment  to  D.,  who  was.  subsequently,  in  considera- 
tion of  releasing  A.,  subrogated  by  the  latter  to  his  mortgage  on  the  plan- 
tation and  slaves.  It  was  not  proved  that  A.  paid  anything  as  drawer  on 
the  bill :  Held,  that  the  mortgage  in  favor  of  A.,  being  intended  only  to  indem- 
nify him  against  any  loss  in  consequence  of  the  non-payment  of  the  bill,  and 
not  to  secure  the  payment  of  the  bill  itself,  the  contract  was  personal  to  A. ; 
that  the  event,  with  a  view  to  which  it  was  executed  not  having  occurred, 
the  mortgage  never  took  effect ;  and  that  consequently  D.  acquired  nothing 
by  the  transfer  of  the  righto  of  A.     Collier  v.  His  Creditors,  398. 
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8.  The  purchaser  of  property  sold  under  execution  subject  to  special  mortga- 
ges, is  entitled  to  retain  out  of  the  price  the  amount  required  to  pay  such 
mortgages.  C.  P.  679,  683.  But  this  privilege  being  allowed  merely  to 
protect  him  from  the  danger  of  paying  twice,  where  the  debts  secured  by 
mortgage  have  been  extinguished  by  prescription  or  otherwise,  the  purcha- 
ser can  no  longer  retain  the  amount.  The  extinction  by  prescription,  after 
the  purchase,  of  a  debt  evidenced  by  a  note  and  secured  by  mortgage,  and 
which  formed  a  part  of  the  price,  enures  to  the  benefit  of  the  mortgagor,  not 
of  the  purchaser.  Per  Curiam :  The  debt  due  by  note  is  prescribed  by  five 
years  from  its  date,  while  the  obligation  of  the  purchaser  to  pay  the  price  is 
only  prescribed  by  ten  years.     Ibid, 

4.  Where  the  purchaser  of  property  sold  under  execution,  subject  to  a  special 
mortgage  given  to  secure  the  payment  of  a  note,  retains  the  amount  of  the 
mortgage  as  a  part  of  the  price,  and  subsequently  makes  a  partial  payment 
to  the  mortgagee,  the  payment  will  interrupt  prescription  both  as  to  the 
original  debtor  and  the  purchaser,  being  made  in  discharge  of  the  former, 
and  with  his  implied  assent.     J  bid. 

5.  The  holder  of  a  note  given  by  the  purchaser  for  the  price  of  property,  se- 
cured by  mortgage  on  other  property,  cannot  recover  interest  from  maturi- 
ty, where  the  note  was  not  protested.  The  mortgagee  of  property  produ- 
cing fruits  is  not  entitled  to  legal  interest,  without  a  demand  or  an  agree- 
ment to  that  efiect,  as  an  equivalent  for  the  fruits  received  from  the  proper- 
ty.    Ahter,  as  to  the  vendee  of  such'  property.    C.  C.  2531.    Jbid. 

6.  Interest  in  favor  of  creditors  holding  mortgages  upon  property  surrendered 
by  an  insolvent,  ceases  to  run  from  the  date  of  the  sale  of  the  property. 

Ibid. 

7.  Where  one  of  the  heirs  mortgages  his  undivided  share  in  certain  immove- 
ables belonging  to  the  succession,  and  they  are  subsequently  sold  under  an 
order  of  the  Probate  Court,  for  the  purposes  of  liquidating  and  partitioning 
the  succession,  the  proceeds  of  the  sale  of  the  share  so  mortgaged  will 
stand  in  place  of  the  property,  and  be  subject  in  the  hands  of  the  adminis- 
trator, to  the  claims  of  the  mortgage  creditor,  as  if  no  sale  had  been  made.. 
Act  37  March,  1843,  s.  3.     Succession  of  Pigneguy,  450. 

See  Minor,  4.    Privilege,  3. 

MOVEABLES. 

Personal  property  has  no  other  situs  than  the  domicil  of  the  owner. 

Succession  of  Pachoood. — Re-hearings  366. 

NEW   ORLEANS   GAS   LIGHT   AND   BANKING    COM- 
PANY. 

1.  The  act  of  1  April,  1835,  incorporating  the  New  Orleans  Gas  Light  and 
Banking  Company,  having  conceded  to  the  company  the  exclusive  priri- 
L'ge  of  vending  gas  in  the  cities  of  New  Orleans  and  Lafayette  (^  36,) 
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^  during  a  certain  period,  the  company  is  boand  to  supply  gas  to  all  persons 

who  may  call  for  it,  on  their  paying  or  offering  to  pay  therefor.    The  com- 
^  pany  have  no  right  to  require  the  owner  of  a,  building  to  pay  an  amount  due 

'f  by  a  former  owner  for  gas,  as  the  condition  of  supplying  him. 

Gas  Light  and  Banking  Company  v.  Paulding^  378. 
^  2.  A  promise  by  the  owner  of  a  building  to  pay  an  amount  due  by  a  former 

*"  owner  for  gas,  made  in  order  to  obtain  gas  for  his  own  use,  and  in  conse- 

^  quence  of  a  threat,  by  the  company  having  ihe  exclusive  privilege  of  vend- 

^  ing  gas,  that  unless  the  amount  were  paid,  no  gas  should  be  supplied,  is  void. 

"  C.C.  1853.     Ihid, 

Bi  NEW  ORLEANS,  MASTER  AND  WARDENS  OP  PORT 

^  OF. 

Plaintiff,  who  had  been  appointed  a  port  warden  in  place  of  defendant,  was 
enjoined  from  exercising  the  functions  of  the  office,  on  the  ground  that  his 
appointment  was  illegal.  Pending  the  action,  defendant  discharged  the  du- 
ties and  received  the  fees  of  the  office.  The  injunction  was  dissolved,  and 
plaintiff  declared  to  have  been  legally  appointed.  Plaintiff  did  not  Uke  the 
oath  required  to  qualify  him  to  act  as  a  port  warden  till  after  the  dissolution 
of  the  injunction.  In  an  action  on  the  injunction  bond,  for  damages  :  Held, 
that  plaintiff  had  no  right  to  act  as  a  port  warden  until  qualified  by  taking 
the  oath  of  office ;  that  the  injunction  did  not  restrain  him  from  taking  the 
oath  ;  and  that  defendant,  having  a  right  to  act  until  plaintiff  bad  qualified, 
no  damages  can  be  recovered  by  the  latter.     Thompson  v.  Nicholson,  336. 

NONSUIT. 

Where  an  attorney  is  appointed  to  represent  absent  defendants,  and  on  the 
same  day  an  answer  is  filed  by  him  and  the  suit  dismissed,  the  proceedings 
are  irregular,  and,  on  motion  by  plaintiff,  the  suit  must  be  reinstated.  Per 
Curiam :  As  soon  as  an  answer  has  becte  filed,  the  clerk  roust  place  the 
case  on  the  docket,  that  it  may  be  called  in  its  turn  and  a  day  fixed  for  its 
trial  (C.  P.  463) ;  and  the  court  can  order  a  nonsuit  without  the  consent  of 
the  plaintiff,  only  where  the  case  has  been  set  for  trial,  and  the  plaintiff  fails 
to  appear,  personally  or  by  attorney,  on  the  day  fixed.     Ibid.  536. 

Walton  V.  Commercial  and  Railroad  Bank,  99. 

OFFENCES  AND  QUASl-OFFENCES. 

1.  Where  slaves  have  been  seized  under  tkfi.fa.,  and  the  sheriff,  with  the  coo- 
sent  of  the  plaintiff  in  execution,  leaves  them  with  the  debtor  until  the  day 
of  sale,  they  will  be  considered  as  in  the  legal  custody  of  the  sheriff ;  and 
one  proved  to  have  aided  the  debtor  in  removing  them  beyond  the  limits  of 
the  state,  with  a  view  to  defraud  his  creditors,  will  be  responsible  to  the  lat- 
ter to  the  extent  of  the  injury  they  may  sustain  in  consequence,  and  the 
full  Talue  of  the  slaves  will  be  the  measure  of  damages,  if  the  debt  amounts 
Vol.  XII.  93 
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to  80  much.  C.  C.  2294,  2295,  2304  Testimony  that  will  satisfy  a  jory 
of  the  guilt  of  the  defendant  is  sufficient  to  maintain  the  action ;  and  erery 
fact  proved,  calculated  to  produce  this  conviction,  should  be  considered,  in 
coming  to  a  conclusion  as  to  his  knowledge  of  the  fraud. 

Smith  V.  Berwick,  20. 

2.  Every  man  is  responsible  for  injury  done  to  another,  though  occasioned  by 
negligence  or  imprudence.    C.  C.  2295.     Ibid. 

3.  An  action  may  be  maintained  by  a  creditor  against  a  third  person  for  the 
injury  done  to  him  by  the  latter,  in  aiding  his  debtor  to  remove  his  property 
beyond  the  limits  of  the  state,  though  a  suit  be  pending,  by  the  creditors 
against  the  debtor,  in  the  country  to  which  the  property  was  removed,  for 
the  purpose  of  subjecting  it  to  the  payment  of  the  debt.  But  the  defendant, 
on  proving  that  any  thing  has  been  made  in  the  action  against  the  debtor, 
will  be  entitled  to  have  the  amount  deducted  from  the  sum  for  which  he 
would  otherwise  be  liable.    Ibid. 

4.  The  trouble  and  expense  to  which  a  party  is  subjected  in  establishing  his 
title  to  property  of  which  the  defendant  attempted  fraudulently  to  dispossess 
him,  form  a  good  ground  for  estimating  the  damages  he  is  entitled  to  recov- 
er.    Copley  v.  Berry,  79. 

5.  Damages  for  an  illegal  arrest,  may  be  recovered  under  art.  2294  of  the  Civil 
Code,  which  declares  that  every  man  shall  be  bound  to  repair  any  damage 
done,  by  his  fault,  to  another.     Spofford  v.  Pemberlon,  162. 

6.  Plaintiff,  who  had  been  appointed  a  port  warden  in  place  of  defendant,  was 
enjoined  from  exercising  the  functions  of  the  office,  on  the  ground  that  his 
appointment  was  illegal.  Pending  the  action,  defendant  discharged  the 
duties  and  received  the  fees  of  the  office.  The  injunction  was  dissolved, 
and  the  plaintiff  declared  to  have  been  legally  appointed.  Plaintiff  did  not 
take  the  oath  required  to  qualify  him  to  act  as  a  port  warden  till  after  the 
dissolution  of  the  injunction.  In  an  action  on  the  injunction  bond,  for  dama- 
ges :  Held,  that  plaintiff  had  no  right  to  act  as  a  port  warden  until  quali- 
fied by  taking  the  oath  of  office  ;  that  the  injunction  did  not  restrain  him 
from  taking  the  oath ;  and  that*1lefendant,  having  a  right  to  act  until  plain- 
tiff had  qualified,  no  damages  can  be  recovered  by  the  latter. 

Thof/  pson  V.  Nicholson,  Z26. 

7.  The  owner  of  land  illegally  taken  for  public  use  by  the  authorities  of  a 
city,  may  recover  its  value  at  the  time  it  was  taken,  in  an  action  for  damages. 
On  the  receipt  of  the  damages  the  property  will  cease  to  belong  to  the 
plaintiff.     Lawrence  v.  Second  Municipality  of  New  Orle  ns,  453. 

8.  Where  a  lessor,  in  an  action  for  rent  in  arrear,  causes  the  lease  to  be  sold 
without  observing  the  forms  required  by  law,  the  lessee  being  thereby  di- 
vested of  possession  by  the  tortious  act  of  the  lessor,  will  be  released  firom 
any  liability  for  rent  accruing  after  the  seizure. 

Orleans  Theatre  Insurance  Company  w.  Lafferanderie,  472. 
0.  One  whose  property  has  been  seized  and  sold,  after  notice  of  his  title,  un- 


INDEX.  739 

^er  an  execatioo  against  a  third  person,  may  recover  not  only  the  value  of 
the  property,  but  damages  for  the  illegal  seizure  and  sale. 

Dultun  y.  Rousseau^  534. 

10.  An  inspector  of  elections  who  has  illegally  and  maliciously  prevented  one 
from  voting,  will  be  responsible  to  the  latter  in  damages. 

Bridge  v.  Oakey,  638, 

11.  Plaintiff  having  commenced  an  action  against  a  city  corporation  for  dama- 
ges for  oppressive  and  illegal  proceedings  on  the  part  of  the  President  and 
Council,  in  which  she  alleged  that  the  latter,  though  acting  officially,  were 
really  actuated  by  private  interest  and  malice,  obtained  an  injunction  re- 
straining them  from  entering  upon  and  committing  any  trespass  on  her  pro- 
perty. Defendants  disregarded  the  injunction,  and  demolished  a  portion 
of  a  building  forming  part  of  the  property.  The  jury  returned  a  verdict  in 
favor  of  plaintiff  for  an  amount  greatly  exceeding  the  actual  damage  to  the 
property,  and  there  was  judgment  accordingly.  On  appeal :  Held,  that 
the  acts  of  the  President  and  Council  having  been  alleged  to  be  wilful  and 
malicious,  plaintiff  cannot  recover  vindictive  damages  against  the  corpora- 
tion, but  only  an  indemnity  for  the  loss  actually  sustained  by  her. 

McGaryy.  City  of  Lafayette. — Re-hearings  674. 

See  SEaUESTRATION. 

PARAPHERNAL  PROPERTY. 
See  Husband  and  Wife,  L 

PARTNERSHIP. 

1.  An  anincorporated  association  of  individuals  formed  for  the  purpose  of 

dealing  in  exchange,  is  a  commercial  partnership  within  the  terms  of  art. 

2795  of  the  Civil  Code ;  and  the  members  are  responsible,  in  solido,  for  the 

debts  of  the  society.     English  v.  Wall,  132. 
d.  The  partners  in  a  particular  partnership  are  not  bound  in  solido,  for  the 

debts  of  the  firm,  but  each  for  his  share  only,  calculated  in  proportion  to  the  . 

number  of  the  partners  (C.  C.  2844) ;  nor  can  one  partner  bind  the  rest, 

unless  empowered  to  do  so  specially,  or  by  the  articles  of  partnership.     C. 

C.  2843.     Buard  v.  Lemie,  243. 

3.  A  partnership  is  dissolved  by  the  death  of  one  of  the  partners,  unless  there 
be  a  stipulation  to  the  contrary  (C.  C.  265,)  but  where  the  succession  of  a 
partner  in  a  particular  partnership  is  insolvent,  and  administered  with  the 
benefit  of  inventory,  the  partnership  cannot  be  continued  without  the  assent 
of  all  the  creditors,  though  the  articles  of  partnership  have  provided  for  its 
continuance.     Ibid. 

4.  After  the  dissolution  of  a  partnership  none  of  the  members  can  bind  the 
rest,  nor  the  partnership,  for  the  payment  of  a  debt  which  has  been  prescri- 
bed.   Ibid. 

5.  A  transfer  of  a  judgment  belonging  to  a  partnership  in  a  state  of  liquida- 
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tion,  made  by  an  agent  aathorized  to  settle  its  affairs,  but  not  expressly  em- 
powered to  sell  or  transfer  such  property,  roust  be  declared  void,  unless  it 
be  shown  that  the  transfer,  being  for  the  settlement,  or  payment  of  a  part- 
nership debt,  was  for  the  benefit  of  the  partnership,  and  necessary  to  its 
liquidation,  and  that  due  notice  thereof  was  given  to  the  judgment  debtor. 

Smith  ▼.  McMicAen,  653. 

PARTIES. 
See  Appeal,  IY.    Evidence,  XIY.    Pleading,  I. 

PAYMENT. 

1.  Where  a  creditor  received  from  his  debtor  a  draft  on  a  tbird  person,  as  col- 
lateral security,  the  proceeds  to  be  applied  to  the  payment  of  his  debt,  he 
acts,  so  long  as  he  holds  the  draft,  as  the  agent  of  bis  debtor,  and  is  respon- 
sible not  only  for  unfaithfulness,  but  for  faults  or  neglect ;  (C.  C.  3971, 
3972 ;)  and  where,  through  the  neglect  of  the  creditor,  in  giving  incorrect 
instructions  to  the  notary  by  whom  the  draft  was  protested,  or  in  not  furnish- 
ing him  with  the  means  of  obtaining  correct  information  as  to  the  residence 
of  the  endorser,  the  latter,  the  only  solvent  party  to  the  bill,  is  discharged, 
the  debtor  will  be  entitled  to  credit  for  the  amount  of  the  bill. 

Cammack  v.  Priestly^  423. 

3.  A  tax  collector  cannot  be  required  to  receive  in  payment  of  taxes,  coupons 
or  warrants  for  the  semi-annual  interest  due  on  certain  bonds  of  the  State, 
executed  in  favor  of  a  bank,  though  the  State  be  bound  to  pay  the  interest 
on  the  bonds,  where  the  party  taxed  does  not  show  himself  to  be  the  owner 
of  the  bonds,  and  the  coupons  or  warrants  purport  to  have  been  issued,  and 
to  be  payable  by  the  bank,  and  the  laws  authorizing  the  issuing  of  the  bonds 
in  favor  of  the  bank,  give  it  no  power  to  issue  such  coupons  or  warrants  in 
the  name  of  the  State.     Roman  v.  Ory,  517. 

3.  A  husband  has  authority  to  receive  whatever  may  be  doe  to  his  wife  on 
account  of  her  paraphernal  property,  when  such  property  is  not  proved  to 
be  under  her  sole  and  separate  administration ;  and  a  payment  to  him  will 
discharge  the  debtor.     C.  C.  2362.     Richard  v.  BUinchard,  524. 

PETITORY  ACTION. 
See  Evidence,  54,  56.    Pleading,  6,  6. 

PLEADING. 
I.  Parties  to  Actions. 
II.  Actions,  where  to  be  brovght. 
III.  Petition  and  Amendments  thereto. 
IY.  Exceptions  and  Answer. 
Y.  Reconvention. 
VL  Interrogatories  to  a  Party. 
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Til.  Proceedings  against  an  Attorney  to  Cancel  his  License. 
Till.  Proceedings  for  the  Settlement  of  /Successions. 

I.  Parties  to  Actions. 

1.  An  action  may  be  maintained  against  an  absentee,  tboogh  not  personally 
cited,  and  though  no  property  of  his  have  been  attached,  where  a  curator, 
ad  hoCi  has  been  appointed  to  represent  him.     Coply  v.  Berry,  79. 

2.  The  provision  of  art.  43  of  the  Code  of  Practice,  that  a  petitory  action 
must  be  brought  against  the  person  in  actual  possession  of  the  immoveable 
does  not  contemplate  that  the  person  sued  should  have  the  right  of  posses- 
sion.   It  is  enough  that  he  be  the  actual  occupant. 

Dreux  v.  Kennedy,  489. 

3.  Plaintiffs  having  instituted  a  petitory  action  against  defendants  to  recover 
lands  alleged  to  be  in  their  possession,  the  latter  excepted  to  answering  the 
petition,  and  prayed  for  its  dismissal,  averring  that  the  property  is  in  the 
possession  of  the  United  States,  a  branch  Mint  having  been  erected  thereon ; 
that  they  are  merely  officers  of  the  Mint,  and  are  not  in  possession  of  the 
premises,  and  have  no  authority  to  represent  the  United  States  ;  and  that 
this  action  is  an  attempt  to  effect  indirectly  what  plaintiffs  could  not  do  di- 
rectly :  Held,  that  the  exception  should  be  overruled.  Per  Curiam :  Where 
the  party  in  possession,  sued  in  a  petitory  action,  points  out  the  owner  un- 
der whom  he  holds,  he  is  bound  to  defend  the  action,  if  such  owner  do  not 
live  within  the  State  or  is  not  represented  therein,  or  if  such  proprietor, 
lessor  or  principal  be  the  United  States,  against  whom  no  direct  action  can 
be  brought.     Jbid. 

4.  Two  distinct  actions  having  been  commenced  by  different  plaintiffs  against 
the  defendant,  attachments  were  levied  at  the  same  time  on  the  same  pro- 
perty, which  were  released  on  the  execution  of  a  single  bond  fur  the  two 
cases,  conditioned  that  if  said  defendants  shall  satisfy  such  judgments  as  may 
be  rendered  against  them  in  the  suits  pending,  the  said  obligations  shall  be 
▼oid,  otherwise  remain  in  full  force,  &o.  The  claim  of  each  plaintiff  ex- 
ceeded the  amount  of  the  bond,  which  was  silent  as  to  their  respective  shares 
in  it.  On  a  rule  by  one  of  the  plaintiffs  against  the  sureties  on  the  bond  to 
show  cause  why  they  should  not  satisfy  a  judgment  obtained  by  him,  and 
exception  by  the  sureties  that  plaintiff;  being  a  joint  obligee,  could  not  re- 
cover against  them  without  joining  his  co-obligee  ;  Held,  that  the  bond  con- 
taining distinct  obligations  to  perform  different  things  in  favor  of  different 
persons,  each  obligee  has  a  distinct  and  separate  remedy,  (C.  C.  2074, 
2076) ;  but  that  where  one  plaintiff  proceeds  against  the  sureties,  before 
any  decision  on  the  claim  of  the  other,  he  can  recover  only  one-half  of  the 
amount  of  the  bond,  reserving  his  right  to  recover  the  balance  in  case  the 
plaintiff  in  the  other  action  shall  be  defeated.     Irish  v.  Wright,  563. 

5.  Under  the  statutes  of  9  March,  1827,  and  17  March,  1S28,  authorizing 
certain  inhabitants  of  the  parish  of  Iberville  to  raise  a  sum  of  money  by 
lottery,  a  majority  of  the  commissioners  are  empowered  to  sue,  for  the  be- 
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nefit  of  the  inlnbitants,  for  moDny  reeeired  by  one  of  the  commisaiooen, 
and  converted  to  his  own  ase.  In  such  an  action  the  commissioners  can- 
not be  required  to  name  the  inhabitants  represented  bj  them  ;  nor  will  the 
objection  that  the  plaintiffs  had  not  given  bond,  as  required  by  those  statutes, 
avail  a  defendant  who  had  also  failed  to  give  bond  as  a  comoiissioner,  and 
withheld  money  received  by  him.     Potts  ▼.  Campj  646. 

See  Bank,  5. 

II.  Actions^  Where  to  be  brougkL 

6.  Where  a  party  sues  to  annul  a  conveyance  of  land  which  he  alleges  waa 
fraudulently  obtained,  to  his  prejudice  as  a  previous  purchaser  from  the 
same  vendors,  to  the  knowledge  of  one  of  the  defendants  who  acted  as 
agent  of  the  other,  and  prays  to  be  declared  the  owner  of  the  land,  and  for 
damages,  the  action  will  not  be  dismissed  on  an  exception  that  it  is  brought 
in  a  parish  which  was  neither  the  residence  of  the  defendants,  nor  that  in 
which  the  land  was  situated.  Per  Curiam :  The  action  is  rather  a  perso- 
nal one,  to  obtain  redress  for  a  fraud,  the  effect  of  which  was  to  deprive 
the  plaintiff  of  a  right  previously  acquired,  than  a  real  one  to  recover  the 
land  itself  in  the  adverse  possession  of  defendants  ;  and  though  the  annul- 
ling of  the  contract  would  confirm,  as  against  the  defendants,  plaintiff's 
title  to  the  land,  the  gist  of  the  action  is  the  cancelling  o^  a  contract. 

Copley  V.  Berry,  79. 

7.  Courts  of  probate  are  without  jurisdiction  of  an  action  against  a  curatrix 
to  render  her  personally  liable  for  the  debts  of  the  succession,  for  mal-ad- 
ministration  ;  or  to  determine  whether  real  property,  which  she  has  not 
included  in  the  inventory,  but  claims  as  her  own,  belongs  to  the  succession, 
or  not.  Per  Curiam :  It  is  not  enough  to  allege  that  a  defendant  is  cura- 
trix of  an  estate,  to  give  jurisdiction  to  the  probate  court  of  a  matter  not  in 
itself  of  probate  jurisdiction.  Even  a  suit  on  the  bond  of  a  curatrix  against 
her  and  her  sureties  individually,  must  be  brought  before  a  court  of  ordina- 
ry jurisdiction,  nor  can  a  court  of  probate  inquire  directly  into  the  title  to 
real  estate.     Hemken  v.  Ludewig,  188. 

8.  A  demand  that  an  executrix  be  ordered  to  account  and  file  a  tableau  of  dis- 
tribution, cannot  be  cumulated,  in  an  action  before  a  probate  court,  with  a 
demand  against  the  defendant  to  render  her  individually  liable  for  mal-ad- 
ministration.  The  demands  are  contrary  to  each  other,  and  cannot  be  pro- 
secuted together ;  and  a  probate  court  is  without  jurisdiction  as  to  the  lat- 
ter.    Ibid, 

III.  Peliiion  and  Amendments  thereto. 

9.  A  petition  signed  by  the  plaintiff's  attorneys,  in  their  own  names,  without 
describing  themselves  as  attorneys  for  the  plaintiff,  is  sufficient.     C.  P.  172. 

MerreU  v.  Lattimore,  138. 

10.  Where  a  petition  is  excepted  to  for  the  omission  of  a  mere  matter  of  form, 
the  plaintiff  may  amend  instanter,  and  the  defendant  cannot  require  time  to 
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answer  such  amendment,  nor  require  that  the  amended  petition  should  be 
served  upon  him.     Ibid. 

11.  Amendments  to  a  petition  may  be  allowed  as  well  before  as  after  issue 
joined.     Ibid. 

12.  Where  plaintiff  sues  on  a  note  as  having  been  transferred  to  him,  and  the 
note,  which  is  annexed  to  and  prayed  to  be  taken  as  a  part  of  the  petition, 
shows  that  it  was  transferred  to  the  plaintiff  and  another  person,  and  there 
is  no  evidence  that  plaintiff  afterwards  acquired  the  whole  interest  in  it, 
the  variance  between  the  allegata  and  probata  will  be  fatal. 

Taylor  v.  Normand,  240.' 

13.  A  plaintiff  may  introduce  any  evidence  necessary  to  disprove  or  rebut  the 
allegations  made  by  the  defendant  in  his  answer,  though  the  facto  offered  to 
be  proved  by  the  former  were  not  alleged  in  the  petition.  No  replication 
being  allowed,  all  new  facts  alleged  in  the  answer  are  considered  as  denied. 
C.  P.  329.     RUey  v.  Wilcox,  648. 

14.  Where,  in  an  action  for  wages  as  an  overseer,  plaintiff  alleges  that  he  was 
engaged  for  one  year  from  the  first  of  January,  and  that  he  performed  the 
duties  of  an  overseer  from  that  day,  he  will  not  be  allowed  to  show  that, 
although  he  was  engaged  from  that  day  it  was  understood  between  the  con- 
tracting parties,  that  he  was  not  to  take  full  charge  of  the  plantation  till  the 
6th  of  the  month.  If  the  contract  was  subject  to  such  a  condition,  it  should 
have  been  alleged.     Ibid. 

See  8,  suprcL* 

17.  Exceptions  and  Answer, 

15.  AAer  the  plea  of  the  general  issue,  and  the  admission  of  evidence,  with- 
out objection,  going  to  show  the  real  character  of  the  transaction,  it  is  too 
late  to  object  that  the  petition  seto  up  contradictory  grounds  of  action,  and 
prays  for  remedies  inconsistent  with  each  other.     Cuny  v.  Broum,  82. 

16.  Though  a  creditor  cannot  treat  a  conveyance  of  real  estate  by  his  debtor, 
alleged  to  be  fraudulent,  as  null,  and  seize  under  a  Ji.  fa,  the  property  in 
the  hands  of  his  vendee  ;  yet  if  the  latter  do  not  enjoin  the  proceedings, 
but  permits  the  sheriff  to  seize  and  sell  the  property  as  still  belonging  to 
his  vendor,  and  afterwards  sues  the  purchaser  at  the  sheriff  >  sale  to  annul 
the  sale  and  cause  himself  to  be  declared  the  owner  of  the  property,  the 
creditor,  cited  in  warranty,  may  plead  by  ^fa>  of  exception,  whatever  he 
might  have  urged  in  a  direct  action  to  annul  the  first  sale. 

Fisher  v.  Moore,  95. 

17.  All  exceptions  to  form  are  considered  as  waived  where  the  parties  pro- 
ceed to  trial  on  the  merits,  without  requiring  any  decision  on  the  excep- 
tions.    St.  Romain  v.  Robeson,  194. 

18.  Plaintiff  having  sued  defendants,  a  banking  company,  on  notes  issued  by 
them,  certain  persons  intervened  alleging  that  defendanto  had  assigned  to 
them  their  whole  property  for  the  benefit  of  their  creditors  ;  and  plaintiff^ 
in  answer  to  the  petition  of  intervention,  averred  that  the  assignment  was 
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illegal.  The  intervenors  having  pleaded  the  prescription  of  one  year 
against  reTocatory  actions  :  Held,  that  the  assignees,  by  seeking  to  avail 
themselves  of  the  assignment  by  way  of  intervention,  became  thereby  plain- 
tiffs or  actors,  and  that  the  illegality  being  set  up  by  way  of  exception,  pre- 
scription cannot  be  pleaded,  nnder  the  rule  Qu(b  temporalia,  &c. 

Marshall  v.  Grand  Gulf  Railroad  and  Banking  Company,  198. 

19.  Though  a  direct  action  to  annul  a  contract  be  prescribed,  its  nullity  may  be 
pleaded  by  the  party  against  whom  it  is  sought  to  be  enforced,  at  any  time, 
by  way  of  exception.     Ihid, 

20.  Where  an  absentee  against  whom  an  action  had  been  commenced  by  at- 
tachment excepted  to  the  attachment,  but  on  the  exception  being  overruled 
pleaded  to  the  merits,  he  will  be  entitled,  if  the  exception  was  erroneoasly 
overruled,  to  require  that  the  action  be  dismissed.  The  benefit  of  his  ex- 
ception is  not  waived  by  his  answer  made  under  the  order  of  the  court. 

Grove  v.  Harvey — Re-hearing,  226. 

21.  Whenever  a  remedy  may  be  sought  by  action,  the  party  entitled  thereto, 
may  avail  himself  of  it  by  way  of  exception.     C.  C.  2042.     C.  P.  20. 

Orleans  Theatre  Insurance  Company  v.  Lafferanderie,  472. 

22.  Plaiotiflfs,  commissioners  for  the  liquidation  of  a  bank,  having  sued  the 
cashier  and  his  sureties  in  his  official  bond,  for  damages  for  misconduct  of 
the  cashier,  instituted,  pending  the  first  suit,  a  second  action  against  the 
cashier,  president,  and  directors  for  malfeasance.  The  demand  in  the  firat 
case  was  limited  to  the  amount  of  the  official  bond  of  the  cashier.  On  an 
exception  by  the  cashier  of  lis  pendens :  Held,  that  the  action  cannot  be  di- 
vided, and  a  part  of  the  damages  sued  for  in  one  case,  and  a  part  in  the 
other ;  and  that  the  cause  of  action  being  the  same,  though  the  amoants  de- 
manded are  not,  the  exception  should  be  sustained.     C.  P.  335. 

Hemken  v.  Ludewig,  188. 

V.  Reconvention. 

23.  Where  the  holder  of  a  note,  with  whom  a  draft  had  been  deposited  by  the 
debtor,  as  collateral  security,  becomes  liable  to  the  latter  for  the  amount  in 
consequence  of  his  neglect  to  protest  the  draft,  the  damages  sustained  by 
the  debtor  may  be  pleaded  in  reconvention  to  an  action  on  the  note  by  the 
holder,  (C.  P.  375,)  or  by  the  syndic  of  his  creditors,  where  the  holder  had 
become  liable  by  his  negleoi  to  protest  the  draft  before  his  declared  insol- 
vency.    Cammack  v.  Priestly,  423. 

24.  It  is  not  necessary  that  a  demand  pleaded  in  reconvention  should,  in  all 
cases,  be  liquidated.     Jbid. 

25.  One  who  has  received  money  as  a  commissioner  under  a  statute  providing 
for  the  raising  and  disbursement  of  a  certain  sum  in  the  improvement  of  a 
portion  of  a  parish,  and  has  expended  a  part  thereof  for  the  purposes  con- 
templated by  the  act,  though  without  authority  from  the  board,  under  whose 
direction  the  money  was  to  be  disbursed,  and  without  complying  with  other 
formalities  prescribed  by  the  act,  may,  in  an  action  against  him  for  the 
amount  received,  claim  an  allowance  for  the  value  of  the  work  paid  for  bj 
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him.     He  cannot  be  forced  to  resort  to  a  separate  action  to  obtain  the 
credits  to  which  he  is  equitably  entitled.     PoUs  v.  (Samp,  646. 

VI.  hUerrogatories  to  a  Party, 

26.  Interrogatories  propounded  to  a  bank  as  a  party  to  an  action,  should  be 
answered  by  the  president  of  the  bank ;  answers  by  the  cashier  alone,  are 
insufficient.     Commercial  Bank  ▼.  Guice^  181. 

VII.  Proceedings  against  an  Attorney  to  Cancel  his  License, 

27.  The  license  of  an  attorney  at  law  cannot  be  withdrawn  or  annulled,  unless 
on  conviction  in  the  manner  prescribed  by  the  act  of  27  March,  1823.  The 
proceedings  must  be  by  information  before  the  district  court  of  the  domicil 
of  the  accused ;  and  there  must  be  a  trial  by  jury.  Acts  31  March,  1808, 
8.  6.    27  March,  1823,  s.  3.     22  March,  1826,  s.  1. 

Turner  t    WaUh^  383. 

VIIL  Proceedings  for  the  Settlement  of  Successions, 

28.  Where  an  administrator  has  paid  claims  against  a  succession  which  were 
barred  by  prescription,  or  for  which,  for  any  other  cause,  the  estate  was  not 
liable,  the  allowance  of  such  payments  must  be  opposed  by  a  written  oppo- 
sition, in  the  court  of  the  first  insUnce.  C.  P.  1004.  Credits  claimed  for 
payments  not  opposed  below,  cannot  be  objected  to  on  appeal,  though  re- 
sisted on  the  ground  that  the  debts  so  paid  were  prescribed.  Art.  3427  of 
the  Civil  Code,  which  declares  that  prescription  may  be  pleaded  in  every 
stage  of  the  cause,  even  after  appeal,  does  not  apply  to  such  a  case. 

Succession  of  Blakeyy  166.  . 
29-  One  not  shown  to  be  a  creditor  of  a  succession  cannot  oppose  the  allow- 
ance of  claims  set  up  by  others.     Succession  of  Floy d,  197. 

30.  The  creditors  of  a  succession  have  no  right  to  intervene  in  proceedings 
by  the  heirs  to  compel  an  administrator  to  render  his  accounts.  Such  pro- 
ceedings cannot  prejudice  their  claims  against  the  estate. 

Succession  of  Thomas,  215. 

31.  A  widow,  who  has  accepted  the  community,  is  entitled  to  one- half  of  the 
balance  found  due  after  a  full  administration  and  the  payment  of  all  the  debts 
of  the  estate  ;  but  she  cannot  by  a  petition  to  the  Court  of  Probates,  require 
the  administrator  of  her  husband's  estate  to  account,  and  recover  judgment 
for  a  specific  sum  against  him,  with  interest  from  judicial  demand,  and 
cause  herself  to  be  placed  on  the  tableau  of  distribution  for  snch  sum  as  if 
she  were  a  creditor  of  the  estate.  An  administrator  owes  but  one  account 
to  the  legal  representatives  of  the  deceased  ;  and  the  judgment  of  the  court, 
rendered  contradictorily  with  the  heirs  and  the  widow,  on  a  motion  to  homo- 
logate the  account  rendered  by  the  administrator,  should  ascertain  the  bal- 
ance due  to  the  estate.  Snch  balance  bears  interest  at  five  per  cent  from 
the  time  of  rendering  the  account,  and  the  widow  is  entitled  to  one-half  of 
it.    Ibid. 

See  7,  8,  supra. 
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PORT  WARDENS. 
See  New  Orleans,  Master  and  Wardens  of  Port  of. 

POSSESSION. 

1.  Where  the  owner  of  a  plantation,  whose  title  has  been  divested  by  a  sheriff^s 
sale,  is  retained  by  the  purchaser  on  the  plantation  as  a  manager,  his  pos- 
session becomes  that  of  his  employer.     C.  C.  3396,  3398,  3401. 

Whiting  T.  Prentice,  141. 

2.  Where  a  vendor  sells  the  property  in  a  slave,  reserving  the  usafmct  during 
his  life,  his  possession  being  based  upon  the  reservation  of  usufruct,  cannot 
support  a  plea  of  prescription.  One  cannot  prescribe  against  his  own  title, 
nor  change,  by  his  own  act,  the  nature  and  origin  of  his  possession.  C.  C. 
3480.     Hood  V.  Segrest,  210. 

3.  A  possessor  in  bad  faith  cannot  claim  any  thing  for  improvements  made  by 
him  on  the  premises,  where  their  value  does  not  exceed  that  of  the  fruits  ^nd 
revenues  received  by  him.  Such  a  possessor  has  no  claim  to  the  fruits  and 
revenues.     C.  C.  3416.     Williams  v.  Booker. — Re-hearing,  256. 

PRESCRIPTION. 

I.  Prescription  by  which  Property  is  Acquired. 
II.  Prescription  which  Releases  from  Debt. 
III.  Interruptiofi  or  Suspension  of  Prescription. 

I.  Prescription  by  which  Property  is  Acquired. 

1.  Property  in  real  estate  is  acquired  by  public  continuous  possession,  under 
the  title  of  owner,  for  thirty  years.    Broussard  v.  Gonsotdin^  1. 

2.  Where  a  vendor  sells  the  property  in  a  slave,  reserving  the  usufruct  during 
his  life,  his  possession  being  based  upon  the  reservation  of  usufruct,  cannot 
support  a  plea  of  prescription.  One  cannot  prescribe  against  his  own  title,  nor 
change,  by  his  own  act,  the  nature  and  origin  of  his  possession.  C.  C. 
3480.    Hood  V.  Segrest,  210. 

3.  The  lapse  of  the  time  necessary  to  prescribe,  vests  a  right  in  the  party  in 
whose  favor  it  has  run.  Aliter,  where  but  a  part  of  the  time  has  elapsed. 
No  right  is  vested  but  where  the  prescription  ie  completed  ;  until  then  it 
may  be  destroyed  by  law,  or  be  suspended,  or  interrupted  by  circumstances. 

Calmt  V.  MulhoUan. — Re-hearing,  266. 

4.  One  who  possesses  personal  property,  not  as  owner,  but  as  agent,  can  ac- 
quire no  title  by  prescription,  even  as  to  third  persons. 

Button  V.  Rousseau,  266. 

II.  Prescription  which  Releases  from  Debt. 

5.  The  prescription  of  five  years,  established  by  art  3505  of  the  Civil  Code, 
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does  not  apply  to  a  promissory  note  not  transferrable  by  endorsement  or  de- 
livery.    Such  a  note  is  prescribed  by  ten  years.    C.  C.  3508. 

Whiting  ▼.  Prentice,  141. 

6.  The  prescription  of  one  year  established  by  art.  3499  of  the  Civil  Code, 
does  not  apply  to  the  claim  of  one  who  has  paid  for  another  bills  due  by  him 
to  an  inn-keeper.  Such  a  claim  is  only  prescribed  by  ten  years.  C.  C. 
3508.      Owen  ▼.  Holmes^  148. 

7.  The  prescription  of  three  years  established  by  art.  3503  of  the  Civil  Code 
against  actions  for  the  recovery  of  money  lent,  does  not  apply  to  the  claim  of 
one  who  has  paid  the  bills  or  obligations  of  another,  at  his  request,  either  in 
money  or  by  drafts  on  a  third  person.  Snch  an  action  is  only  prescribed 
by  ten  years.     C.  C.  3508.     Ihid. 

8.  A  promissory  note,  not  transferrable  by  endorsement  or  delivery,  is  not 
prescribed  by  five  years.     C.  C.  3505.     Ibid, 

9.  Where  one  pays  the  debt  of  another  at  his  request,  the  action  to  recover 
the  money  advanced  is  not  prescribed  by  the  prescription  applicable  to  the 
debt  itself.  The  action  to  recover  the  amount  is  a  personal  one,  which  is 
only  prescribed  by  ten  years.    C.  C.  3508.     Ibid. 

10.  Prescription  does  not  run  against  the  right  which  an  administrator  has  to 
claim  credit  for  debts  of  the  succession  paid  by  him.  The  relation  of  debt- 
or and  creditor  does  not  properly  exist  between  him  and  the  estate,  until  af- 
ter rendering  his  accounts,  a  balance  has  been  struck  for  or  against  him. 
Whenever  he  may  file  his  account,  he  will  be  entitled  to  credit  for  all  sums 
legally  paid  for  the  estate,  whatever  may  be  the  date  of  the  payments. 

Succession  of  Blakey,  155. 

11.  Where  an  administrator  has  paid  claims  against  a  succession  which  were 
barred  by  prescription,  or  for  which,  for  any  other  cause,  the  estate  was  not 
liable,  the  allowance  of  such  payments  must  be  opposed  by  a  written  oppo- 
sition, in  the  court  of  the  first  instance.  C.  P.  1004.  Credits  claimed  for 
payments  not  opposed  below,  cannot  be  objected  to  on  appeal,  though  resist- 
ed on  the  ground  that  the  debts  so  paid  were  prescribed.  Art.  3427  of  the 
Civil  Code,  which  declares  that  prescription  may  be  pleaded  in  every  stage 
of  the  cause,  even  after  appeal,  does  not  apply  to  such  a  case.     Ibtd^ 

13.  Plaintiff  having  sued  defendants,  a  banking  company,  on  notes  issued  by 
them,  certain  persons  intervened,  alleging  that  defendants  had  assigned  to 
them  their  whole  property  for  the  benefit  of  their  creditors  ;  and  plaintiff,  in 

.  answer  to  the  petition  of  intervention,  averred  that  the  assignment  was  ille- 
gal. The  interveners  having  pleaded  the  prescription  of  one  year  against 
revocatory  actions :  Held,  that  the  assignees,  by  seeking  to  avail  themselves 
of  the  assignment  by  way  of  intervention,  became  thereby  plaintiffs  or  ac- 
tors, and  that  the  illegality  being  set  up  by  way  of  exception,  prescription 
cannot  be  pleaded,  ander  the  rule  Qua  temporalia,  &c. 

Marshall  v.  Grand  GtUf  Railroad  and  Banking  Company ,  198. 

13.  Though  a  direct  action  to  annul  a  contract  be  prescribed,  its  nullity  may 
be  pleaded  by  the  party  against  whom  it  is  sought  to  he  enforced,  at  any 
time,  by  way  of  exception.     J  bid. 
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14.  After  the  dissolution  of  a  partnership,  none  of  the  members  can  bind  the 
the  rest,  nor  the  partnership,  for  the  payment  of  a  debt  which  has  been  pre- 
scribed.    Buard  v.  Lemee,  243. 

15.  The  purchaser  of  property  sold  under  execution  subject  to  special  mortga- 
ges, is  entitled  to  retain  out  of  the  price  the  amount  required  to  pay  such 
mortgages.  C.  P.  679,  683.  But  this  privilege  being  allowed  merely  to 
protect  him  from  the  danger  of  paying  twice,  where  the  debts  secured  by 
mortgage  have  been  extinguished  by  prescription  or  otherwise,  the  purcha- 
ser can  no  longer  retain  the  amount.  The  extinction  by  prescription,  after 
the  purchase,  of  a  debt  evidenced  by  a  note  and  secured  by  mortgage,  and 
which  formed  a  part  of  the  price,  enures  to  the  benefit  of  the  mortgagor,  not 
of  the  purchaser.  Per  Curiam :  The  debt  due  by  note  is  prescribed  by  &Te 
years  from  its  date,  while  the  obligation  of  the  purchaser  to  pay  the  price  is 
only  prescribed  by  ten  years.     Collier  v.  His  Creditors,  398. 

16.  The  provision  of  art.  1 176  of  the  Civil  Code,  which  gives  an  action  to  the 
creditors  of  a  succession,  who  present  themselves  for  the  first  time  after  the 
distribution  of  the  assets  among  the  other  creditors,  to  compel  the  latter  to 
refund  so  much  as  may  be  necessary  to  give  the  rest  the  proportion  they 
would  have  been  entitled  to  receive,  had  they  presented  themselves  at  the 
time  of  the  payment  of  the  debts,  can  only  avail  those  creditors  whose  claims 
have  not  been  prescribed  before  the  expiration  of  the  three  years  within 
which  such  an  action  may  be  brought.     Succession  of  DuhreuU,  507. 

III.  Interruption  or  Suspension  of  Prescription. 

17.  An  acknowledgment  of  the  debt  by  the  maker  of  a  note  does  not  interrupt 
prescription  as  to  the  endorser.  They  are  not  debtors  in  solido  in  the 
meaning  of  srts.  2092,  3517  of  the  Civil  Code,  which  declare  that  a  suit 
brought  against  one  of  the  debtors  in  solido,  or  his  acknowledgment  of  the 
debt,  interrupts  prescription  as  to  the  rest.  Per  Curiam :  The  maker  and 
endorser  do  not  bind  themselves  at  the  same  time,  or  by  the  same  contract, 
but  by  different  and  successive  contracts,  without  any  privity  or  reciprocity. 
Debtors  in  solido  are,  among  themselves,  liable  each  only  for  his  portion  (C. 
C.  2099) ;  if  one  pays  the  wliole  debt,  he  can  claim  from  each  of  the  rest 
only  his  portion ;  and  if  one  be  insolvent,  his  portion  must  be  divided 
among  the  solvent  obligors.  C.  C.  2100.  Aliter,  as  to  the  maker  and  en- 
dorsers of  a  note  or  bill ;  each  endorsement  is  a  distinct  contract;  if  pay- 
ment be  made  by  the  maker,  or  first  endorser,  neither  can  claim  anything 
from  subsequent  endorsers ;  while,  if  it  be  the  last  endorser  who  pays,  he 
may  claim  the  whole  amount  from  any  previous  endorser  or  the  maker  ;  and 
each  endorser  has  the  same  right  against  every  previous  endorser  and  the 
maker.     Jacobs  v.  Williams,  183. 

18.  An  accommodation  endorser  of  a  note  is  not  a  surety  in  the  meaning  of 
art.  3518  of  the  Civil  Code,  which  declares,  that  a  citation  served  on  the 
principal  debtor,  or  his  acknowledgment,  interrupts  prescription  as  to  the 
surety.  Per  Curiam  :  The  suretyship  between  an  accommodation  endor- 
ser and  the  maker  of  a  note,  exists  only  as  between  themselves  ;  as  to  the 
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holder,  their  liability  depends  on  the  rules  applicable  to  negotiable  instru- 
ments in  general.     Ibid. 

19.  Tbe  words ^'oin<  debtor  in  art.  3517  of  the  Civil  Code,  were  inserted  in  the 
English  text  of  that  article,  through  an  error  of  the  translator  or  transcriber. 
The  article  must  be  interpreted  as  applying  to  debtors  in  solido. 

huard  v.  Umeej  243. 

30.  The  acknowledgment  of  a  debt  by  one  joint  debtor,  or  a  suit  brought  by 
or  against  one  of  several  joint  debtors,  does  not  interrupt  prescription  as  to 
the  rest.     Ibid. 

21.  To  interrupt  or  renounce  prescription,  the  acknowledgment  must  be  of  a 
particular,  speciAs  debt.  Proof  that  the  party  acknowledged  in  conversations 
with  the  witnesses,  that  he  was  largely  indebted  to  the  plaintiff,  is  insuffi- 
cient.    Ibid. 

22.  Prescription  ran  against  a  racant  estate,  under  the  Code  of  1808.  Book 
3,  tit.  20,  art.  62.  The  law  is  the  same  under  the  Code  of  1825.  Art. 
3492.     Calvit  v.  MulhoUan,  258. 

23.  Plaintiff  claimed,  as  heirs  of  their  mother,  one-half  of  a  tract  of  land  be- 
longing to  the  community  of  acquets^  sold  by  the  husband  after  the  death  of 
the  wife.  The  sale  was  made  while  the  Code  of  1808  was  in  force.  The 
husband  after  the  wife's  death  became  the  natural  tutor  of  the  plaintiffs, 
then  minors,  and  retained  the  community  property  in  his  possession,  but 
took  no  steps  to  open  the  succession  of  the  wife,  and  no  one  claimed  pos- 
session of  it  either  as  heir  or  under  aiiy  other  title.  Defendants  pleaded 
the  prescription  of  ten  years.  Held,  that  the  succession  being,  according 
to  the  Code  of  1808,  a  vacant  one,  prescription  ran  against  the  estate,  and 
in  favor  of  the  defendants  from  the  date  of  the  sale  till  the  promulgation  of 
the  new  Code  on  the  20th  June,  1825 ;  that  after  its  promulgation  the  suc- 
cession ceased  to  be  vacant,  the  heirs  becoming  from  that  moment  seized  of 
it ;  that  no  prescription  could  run  against  such  of  the  heirs  as  were  then 
minors  ;  and  that  to  ascertain  whether  the  action  of  any  heir  was  prescribed 
by  the  lapse  of  ten  years,  the  time  between  the  sale  and  the  promulgation 
of  the  Code  of  1825,  should  be  added  to  that  between  the  majority  of  the 
heir  and  the  institution  of  the  suit.     C.  C.  934  to  939,  3488,  3492.     Ibid, 

24.  Where  the  purchaser  of  property  sold  under  execution,  subject  to  a  spe- 
cial mortgage  given  to  secure  the  payment  of  a  note,  retains  the  amount  of 
the  mortgage  as  a  part  of  the  price,  and  subsequently  makes  a  partial  pay- 
ment to  the  mortagee,  the  payment  will  interrupt  prescription  both  as  to 
the  original  debtor  and  the  purchaser,  being  made  in  discharge  of  the  for- 
mer, and  with  his  implied  assent.     Collier  v.  His  Creditors,  398. 

25.  Prescription  running  in  favor  of  a  debtor  is  not  suspended  by  his  death. 
C.  C.  3487.  The  rule  contra  non  valentem,  6fc.y  does  not  apply  to  the  cre- 
ditors, who  may  interrupt  prescription,  by  presenting  their  claims  to  the  ad- 
ministrator, and  obtaining  his  acknowledgment  thereof,  and  an  order  from 
the  judge  classing  them  among  the  acknowledged  debts  of  the  succession, 
or,  in  case  of  the  refusal  of  the  administrator  to  acknowledge  them,  by  suit. 
C.  P.  984,  985,  986.     Succession  of  Dubrmil,  507. 
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S6.  The  acknowledgment  of  an  administrator  of  a  claim  against  a  saccession, 
unaccompanied  by  an  order  of  the  jndge  directing  it  to  be  ranked  among 
the  acknowledged  debts  of  the  succession,  merely  interrupts  prescription, 
which  wUl  commence  to  run  anew  from  that  time ;  and  where  sufficient 
time  subsequently  elapses  before  any  further  action  on  the  part  of  the  cre- 
ditor, the  claim  will  be  prescribed.     Ibid. — Re-hearing,  511. 

PRESUMPTION. 
See  Evidence,  II. 

PRISON-BOUNDS  BOND.    * 

At  the  time  of  executing  a  prison-bounds  bond  by  a  debtor  arrested  under  final 
process,  the  prison-limits  were,  under  the  statute  of  25  February,  1837,  co- 
«xtensive  with  the  boundary  of  the  parish  in  which  he  resided.  A  new 
parish  was  afterwards  formed  from  that  portion  of  the  old  in  which  the  debt- 
or resided,  and  from  part  of  a  contiguous  parish,  and  the  seat  of  justice  of 
the  new  parish  established  at  a  place  never  within  the  limits  of  the  old. 
In  an  action  against  the  surety  on  the  bond,  it  was  proved  that  the  debtor 
had  gone  to  the  seat  of  justice  of  the  new  parish  :  Held,  that  the  statute 
creating  the  new  parish  cannot  have  rendered  the  condition  of  the  debtor 
more  onerous  by  compelling  him  to  remain  within  the  restricted  limits  of 
the  old  parish  ;  that,  by  the  creation  of  the  new  parish,  the  debtor  was 
either  released  altogether,  or  became  a  prisoner,  in  the  custody  of  his  bail, 
within  the  limits  of  the  new  parish ;  and  consequently,  that  the  bond  was 
not  forfeited.     Guion  ▼.  Ford,  123. 

PRIVILEGE. 

1.  No  tutorship  exists  during  the  marriage  over  the  children  bom  of  it.  C. 
C.  234.  While  the  marriage  exists,  the  father  is  the  administrator  of  the 
estate  of  his  minor  children,  and  he  is  accountable  for  the  property  and  re- 
venues of  the  estate,  the  use  of  which  he  is  not  entitled  to  by  law,  and  for  the 
property  only  of  such  as  the  law  gives  him  the  usufruct  of :  his  administra- 
tion ceasing  at  the  majority  or  emancipation  of  the  children.  C.  C.  267, 
239,  240.  But  the  child  has  no  legal  mortgage  or  privilege  on  the  pro- 
perty of  the  father  as  a  security  for  his  faithful  administration  during  the 
marriage.      C.  C.  552,  553,  555,  3280  to  3288. 

Cleveland  v.  Sprowl,  172. 

2.  The  rights  of  creditors  having  privileges  or  mortgages  are  fixed  at  the  time 
of  the  debtor's  death.     Buard  v  Lemee,  243. 

3.  The  vendor  of  a  tract  of  land  received  from  the  purchaser  his  note  for  the 
price,  endorsed  by  a  third  person.  A  mortgage  was  reserved  by  the  nota- 
rial act  of  sale  to  secure  the  payment  of  the  note,  which  was  duly  paraphed 
by  the  notary.  The  act  was  recorded  in  the  mortgage  office,  and  on  the 
same  day  the  vendor  wrote  on  the  face  of  the  record,  that  "  the  mortgage  is 
hereby  released,  without,  however,  acknowledging  payment  of  the  price  of 
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the  purchase  money."  The  release  was  gratuitoas,  and  no  third  person  had 
acquired  any  rights  nader  it.  In  an  action  by  plaintiffs,  who  had  discounted 
the  note,  which  was  protested  for  non-payment,  against  the  endorsers  and 
the  maker,  claiming  the  vendor's  privilege  :  Heldj  that  there  is  a  difference 
between  a  special  mortgage  reserved  to  secure  the  price  of  the  thing  sold 
and  the  vendor's  privilege  :  that  the  release  of  the  mortgage  did  not  extin- 
guish the  privilege,  which  resulted  from  the  terms  of  the  act ;  and  that  the 
parties  cannot  avail  themselves  of  the  release  of  the  mortgage,  to  the  pre- 
judice of  plaintiffs,  who  took  the  note  on  the  faith  of  their  signatures  and 
endorsements,  and  with  reference  to  an  act  which  showed  a  sale  on  credit 
and  an  express  acknowledgment,  accompanying  the  release,  that  the  price 
had  not  been  paid.     Citizens  Bank  v.  Cuny,  279. 

4.  Where  the  proprietor  of  a  plantation  on  which  an  overseer  is  employed  by 
the  year,  sells  the  plantation,  and  the  overseer  remains  in  the  employment 
of  the  purchaser  for  the  rest  of  the  year,  receiving  his  wages  for  that  pe- 
riod from  the  latter,  and  continues  with  the  purchaser  for  the  succeeding 
year,  he  has  no  right  or  privilege  on  the  crop  of  the  second  year,  made  by 
the  purchaser  afler  the  sale,  for  wages  due  to  him  by  tbe  former  proprietor 
for  the  preceding  year.     C.  C.  3184,  ^  1.     Welsh  v.  Shields,  527. 

5.  An  overseer  being  entitled  to  one-fourth  of  the  crop  for  his  services,  a 
creditor  of  the  owner  of  the  plantation  seized  under  a  fi,  fa.  three-fourths 
of  ihe  growing  crop,  and  became  the  purchaser  thereof  at  the  sheriff's  sale. 
In  an  action  by  the  overseer  against  the  purchaser ;  Held,  that  the  seizure 
did  not  operate  as  a  partition  between  the  overseer  and  his  employer,  nor 
restrict  the  right  of  the  former  to  the  fourth  not  seized  ;  and  that  the  pur- 
chaser, acquiring  no  greater  right  than  his  debtor  had,  is  liable  to  the  over- 
seer for  one-fourth  of  the  price  for  which  the  three-fourths  of  the  crop 
were  sold.     Baudoin  v.  Nicolas,  574. 

6.  The  act  of  22  March,  1843,  ch.  66,  which  provides  (sect.  5,}  that  the  pri- 
vilege granted  to  the  city  of  Lafayette  on  property  within  its  limits,  for  the 
proportion  to  which  the  owner  is  liable  for  any  work  done,  or  for  taxes  as- 
sessed thereon,  shall  only  exist  where  an  account  thereof,  duly  certified,  has 
been  recorded  in  the  office  of  the  Recorder  of  Mortgages  of  the  parish  of 
Jefferson,  docs  not  apply  to  work  done  or  tases  assessed  before  the  date  of 
that  act ;  the  right  of  the  city  to  recover  the  cost  of  such  work,  or  such 
taxes,  must  be  governed  by  sects.  6  and  8  of  the  act  12  March,  1836. 
The  act  of  1836,  gives  a  privilege  only  for  work  done,  and  not  for  taxes ; 
no  law  previous  to  the  act  of  1843  gave  any  privilege  for  the  latter. 

Mechanics  and  Traders  Bank  v.  Richardson^  596. 

See  Sale,  24,  25. 

PUBLIC  LANDS  OF  THE  UNITED  STATES. 

1.  A  confirmation  of  a  land  claim  by  the  government  of  the  United  States, 
amounts  to  no  more  than  a  relinquishment  of  all  its  rights  to  the  land ;  it 
has  no  effect  against  third  persons.     Broussard  v.  Gonsoulint  1. 
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2.  Where  parties  claiming  to  be  owners  of  a  tract  of  land,  prove  an  appHca  • 
tion  by  each  to  a  Spanish  Commandant  for  a  grant  of  the  premises,  and  a 
confirmation  to  each  by  the  United  States,  but  no  complete  title  or  gr^nt  to 
either  from  the  Spanish  government,  and  the  first  applicant  is  not  showa 
to  have  ever  been  in  possession,  but  the  last  is  pro? ed  to  have  possessed 
and  cultivated  the  premises  for  a  number  of  years,  the  claim  of  the  latter 
must  prevail.     Ibid, 

aUASI-CONTRACTS. 

1.  Money  placed  in  the  hands  of  a  cashier  of  a  bank  to  be  transmitted  to  a 
branch,  having  been  lost  through  his  negligence,  to  protect  himself  from 
suspicion  he  gave  his  notes  for  the  amount,  endorsed  by  a  third  person,  the 
surety  on  the  bond  given  by  the  cashier  for  the  faithful  discharge  of  his  of- 
ficial duties.  The  notes  having  been  paid  by  the  endorser,  in  an  action  by 
the  latter  to  recover  the  amount  paid  on  the  ground  of  error  and  illegality 
or  want  of  consideration  :  Heldf  That  the  consideration  for  which  the  notes 
were  given  was  not  illegal ;  and  that  the  obligation  of  the  cashier  to  make 
good  any  loss  occasioned  by  his  neglect,  if  not  a  legal  obligation,  was,  at 
least,  a  natural  one,  and  sufficient  to  prevent  the  endorser  from  recovering 
back  the  amount  paid  by  him.     C.  C.  2281,  2285. 

Marigny  v.  Union  Bank  of  Louisiana^  f83. 

2.  Plaintiff  having  seized,  under  a  fi.fa,^  a  sum  in  the  hands  of  a  third  per- 
son, as  the  property  of  defendants,  his  debtors,  the  State  intervened,  alleg- 
ing that  the  amount  had  been  illegally  paid  to  such  third  person  by  the  trea- 
surer .  Held^  That  the  payment  being  unauthorized,  the  amount  should  be 
returned  into  the  treasury.    Jore  v.  Commereial  Library  Society ^  311. 

RESCISSION,  ACTION  OF. 
See  Sale,  V. 

RECONVENTION. 
See  Pleading,  IV. 

SALE. 
I.  Requisites  and  Proof  of  Sale. 
II.  Obligatioiis  and  Privilege  of  Vendor. 

III.  Obligaiions  of  Vendee. 

IV.  Rescission. 

V.  Judicial  Sales. 

I.  Requisites  and  Proof  of  Sale. 
1.  A  debtor  of  plaintiffs  proposed  to  sell  to  them  his  crop  of  cotton,  the  proceeds 
to  be  deducted  from  his  debt.  Plaintiffs  were  to  give  the  current  price  for  the 
cotton,  and  the  sale  was  intended  to  be  by  weight.    Plaintiffs'  agent  went 
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to  the  debtor's  plantation,  where  he  found  in  the  gin  and  cotton-honse  a  < 
quantity  of  cotton  in  the  seed,  which  the  debtor  told  him,  in  the  presence  of 
witnesses,  that  he  then  delivered  to  him  for  his  principals.  The  cotton  was 
lef^  on  the  place  to  be  ginned^  and  pressed  into  bales.  When  a  part  had 
been  put  into  bales,  the  agent  marked  them  with  plaintiff's  initials,  and  had 
them  hauled  to  the  river  for  shipment,  and  whUe  there  they  were  seized  un- 
der a^.  fa.  at  the  suit  of  another  creditor  ;  and  the  remainder  of  the  cot- 
ton on  the  plantation  was  seized  at  the  same  time,  under  the  same  writ. 
The  cotton  had  not  been  weighed  ;  the  keys  of  the  building  in  which  the 
ungifiTied  cotton  was,  had  not  been  delivered  to  plaintiff's  agent;  nor  was 
it  proved  that  it  could  not  have  been  removed.  In  an  action  by  plaintiffs 
against  the  seizing  creditor  and  the  sheriff :  Held^  that  the  sale  was  incom- 
plete as  to  third  persons,  for  the  want  of  delivery.  C.  C.  2433,  2442,  2452, 
2453.     Lambeth  v.  WeUs,  51. 

2.  A  parol  agreement  to  sell  personal  property,  cannot  protect  it  from  seizure, 
where  there  has  been  no  legal  delivery.     Ibid, 

3.  Where  an  act  of  sale  of  real  property  was  signed  by  the  parties  in  the 
presence  of  a  parish  judge,  acting  as  a  notary,  no  other  proof  of  execution 
is  necessary  to  authorize  its  being  recorded,  and  to  give  it  the  effect  against 
third  persons  which  the  law  allows  to  acts  sous  seing  prive  duly  registered. 
C.  C.  2242,  2250.     Hood  v.  Segrest,2\Q. 

4.  An  act  of  sale,  not  authentic,  owing  to  the  want  of  the  signature  of  one  of 
the  witnesses,  or  through  any  other  defect  of  form,  is  good  as  a  private  wri« 
ting,  if  signed  by  the  parties.     C.  C.  2232.     Ibid. 

5.  The  letters  of  a  party  acknowledging  that,  in  consideration  of  a  certain 
sum,  a  third  person  had  become  jointly .  and  equally  interested  with  him  in 
the  purchase  of  real  estate  held  in  his  name,  and  agreeing,  for  a  fixed  price, 
to  convey  to  the  same  person  one-half  of  his  interest  in  a  purchase  of  other 
lands,  is  evidence  of  a  sale  as  between  the  parties,  and  the  lands  may  be 
mortgaged  by  the  purchaser,  or  subjected  to  legal  mortgages  as  his  proper- 
ty. Per  Curiam :  A  sale,  as  between  the  parties,  is  complete  as  soon  as 
there  exists  an  agreement  as  to  the  object  and  the  price,  though  the  object 
be  not  delivered,  nor  the  price  paid,  (C.  C.  2413,  2431);  the  only  formality 
required  by  law,  as  between  the  parties,  is  that  the  sale,  when  of  immove- 
ables, shall  be  in  writing.     C.  C.  2415.     Barrett  v.  His  Creditors^  474. 

0.  A  promise  to  sell  amounts  to  a  sale,  where  there  exists  a  reeiprocal  con- 
sent of  both  parties  as  to  the  thing  and  the  price  thereof.     C.  C.  2437. 

Ibid. 

7.  Plaintiff's  vendor  sold  him  a  lot  of  ground  in  the  possession  of  a  third  per- 
son, for  a  certain  sum  payable  whenever  plaintiff  should  recover  possession, 
and  in  consideration  of  his  instituting  and  carrying  on,  at  his  expense,  the 
necessary  proceedings  to  recover  the  property.  The  vendor's  title  was 
founded  on  occupation  by  his  ancestor,  under  a  permission  from  a  Spanish 
Governor.  Plaintiff  obtained  a  patent  from  the  United  States  for  the  lot, 
but  several  years  after,  and  before  any  action  had  been  commenced  by  plain- 
tiff against  the  party  in  possession,  or  the  price  bad  been  paid,  his  vendor 
Vol.  XII.  95 
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»  Bold  the  lot  to  defendants,  who  recovered  possession,  and  paid  the  price 
stipulated  in  the  act  of  sale  to  them.  The  first  sale  was  made  while  the 
Code  of  1808,  and  the  Spanish  laws  were  yet  in  force.  In  an  action  by  the 
first  purchaser  against  the  defendants  to  recover  the  lot :  Held^  that  the 
plaintiff  not  having  complied  with  the  terms  of  the  first  sale,  his  right  to  the 
lot  was  but  inchoate  at  the  time  of  the  second  ;  that  the  sale  to  defendants 
having  been  followed  by  the  delivery  of  the  thing  and  the  payment  of  the 
price,  must  prevail ;  and  that  the  only  remedy  of  the  plaintiff  is  by  an  ac- 
tion, ex  emptOf  for  damages  against  his  vendor.     Lafon  v.  De  Armas,  598. 

8.  Though  the  right  to  demand  the  thing  sold,  on  complying  with  the  terms  of 
the  sale,  is  acquired  by  the  purchaser,  as  to  the  seller,  as  soon  as  there 
exists  an  agreement  between  them  as  \o  the  thing  and  the  price,  the  sale  is 
not  complete  as  to  third  persons,  until  the  price  has  been  paid,  unless  a  defi- 
nite term  has  been  granted  for  the  payment,  and  the  possession  delivered. 
Code  of  1808,  book  3,  tit.  6,  arts.  1,  4,  24,  26,  36,  82,  86.     Ibid. 

11.  Obligations  and  Privilege  of  Vendor* 

9.  Plaintiff  sold  defendant  certain  land,  warranting  it  free  from  incumbrance, 
and  taking  notes  from  the  latter,  with  a  mortgage,  for  the  price.  Defen- 
dant resold  it  to  a  third  person,  also  reserving  a  mortgage.  The  second 
purchaser  failing  to  pay  the  price,  defendant  took  out  an  order  of  seizure 
and  sale,  and  the  property  was  offered  for  sale,  and  a  bid  made  for  an  amount 
exceeding  that  due  from  defendant  to  plaintiff,  but  no  adjudication  could 
take  place,  in  consequence  of  plaintiff 's  failure  to  erase  a  mortgage  in  favor 
of  a  third  person,  which  existed  at  the  time  of  his  sale  to  defendant.  Plain- 
tiff subsequently  took  out  an  ordei  of  seizure  and  sale  on  his  mortgage,  when, 
after  several  attempts  to  sell,  the  mortgage  existing  at  the  date  of  the  first 
sale  was  erased  by  plaintiff,  and  the  property  sold  for  a  sum  much  less  than 
was  offered  at  the  sale  under  defendant's  order  of  seizure.  In  all  action  by 
plaintiff  to  recover  the  balance  due  on  defendant's  notes,  and  plea  in  recon- 
vention claiming  damages  for  plaintiff's  failure  to  erase  the  mortgage : 
Held^  that  the  measure  of  the  damages  to  which  defendant  is  entitled,  is  the 
difference  between  the  price  for  which  the  property  actually  sold,  and  that 
which  might  have  been  obtained  had  tiie  mortgage  been  erased  at  the  proper 
time.     WUkins  v.  Basseti,  28. 

10.  The  vendor  of  a  tract  of  land  received  from  the  purchaser  his  note  for  the 
price,  endorsed  by  a  third  person.  A  mortgage  was  reserved  by  the  nota- 
rial act  of  sale  to  secure  the  payment  of  the  note,  which  was  duly  paraphed 
by  the  notary.  The  act  was  recorded  in  the  mortgage  office,  and  on  the 
same  day  the  vendor  wrote  on  the  face  of  the  record,  that  '*  the  mortgage  is 
hereby  released,  without,  however,  acknowledging  payment  of  the  price  of 
the  purchase  money."  The  release  was  gratuitous,  and  no  third  person  had 
acquired  any  rights  under  it.  In  an  action  by  plaintiffs,  who  had  discounted 
the  note,  which  was  protested  for  non-payment,  against  the  endorsers  and 
the  maker,  claiming  the  vendor's  privilege :  Held^  that  there  is  a  difference 
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betweea  a  special  mortgage  reserTed  to  seeare  the  price  of  the  thing  sold  . 
and  the  vendor's  privilege  :  that  the  release  of  the  mortgage  did  not  eztin- 
goish  the  privilege,  which  resnlted  from  the  terms  of  the  act ;  and  that  the 
parties  cannot  avail  themselves  of  the  release  of  the  mortgage,  to  the  preja- 
dice  of  plaintiffs,  who  took  the  note  on  the  faith  of  their  signatures  and  en- 
dorsements, and  with  reference  to  an  act  which  showed  a  sale  on  credit,  and 
an  express  acknowledgment,  accompanying  the  release,  that  the  price  had 
not  been  paid.     Citizens  Bank  v.  Cuny,  879. 

III.  Ohligatitms  of  Vendee. 

11.  Where  a  purchaser  promises  in  a  written  memorandum  signed  by  him,  to 
pay  the  price  ^  by  acceptance  and  note,"  the  vendor  must  prove  a  demand 
of  such  acceptance  and  note,  to  entitle  him  to  recover  in  an  action  on  the 
memorandum  for  the  price  in  money.     Offutt  v.  Morancy^  92. 

12.  Though  an  heir  who  purchases  property  at  a  sale  of  the  effects  of  the 
succession,  is  not  obliged  to  pay  the  surplus  of  the  price  above  the  portion 
coming  to  him,  until  this  portion  is  definitely  fixed  by  a  partition,  (C.  C. 
1265,  2603) ;  yet  where  interest  from  a  certain  time  was  stipulated  as  a  part 
of  the  price  of  the  property  purchased,  he  will  be  bound  to  pay  it,  though 
from  a  period  anterior  to  the  partition  of  the  property.  Per  Curiam :  Were 
it  otherwise,  the  condition  of  the  heirs  who  purchase  would  be  more  favor- 
able than  that  of  the  rest.    Marianneaux  v.  Marumneaux^  666. 

IV.  Rescission. 

13  Where  a  party  sues  to  annul  a  conveyance  of  land  which  he  alleges  was 
fraudulently  obtained,  to  his  prejudice  as  a  previous  purchaser  from  the  same 
vendors,  to  the  knowledge  of  one  of  the  defendants  who  acted  as  agent  of 
the  other,  and  prays  to  be  declared  the  owner  of  the  land,  and  for  damages, 
the  action  will  not  be  dismissed  on  an  exception  that  it  is  brought  in  a  parish 
which  was  neither  the  residence  of  the  defendants,  nor  that  in  which  the  land 
was  situated.  Per  Curiam :  The  action  is  rather  a  personal  one,  to  obtain 
redress  for  a  fraud,  the  effect  of  which  was  to  deprive  the  plaintiff  of  a  right 
previously  acquired,  than  a  real  one  to  recover  the  land  itself  in  the  adverse 
possession  of  defendants  ;  and  though  the  annulling  of  the  contract  would 
confirm,  as  against  the  defendants,  plaintiff's  title  to  the  land,  the  gist  of  the 
action  is  the  cancelling  of  a  contract.     Copley  v.  Berry ,  79. 

14.  Where  a  plaintiff  recovers  judgment  in  an  action  to  annul  a  conveyance  of 
land  alleged  to  have  been  fraudulently  obtained  by  the  defendants,  to  his 
prejudice,  from  his  vendors,  defendants  cannot  complain  that  the  judgment 
did  not  decide  between  such  vendors,  as  their  warrantors,  and  themselves. 
Per  Curiam:  If  the  conveyance  was  obtained  by  fraud,  there  was  no  valid 
assent,  and  no  contract  of  sale,  from  which  the  obligations  of  warranty  could 
result,  ever  existed  ;  and  the  right  of  the  defendants  to  recover  back  what 
was  really  paid  under  such  a  contract,  may  well  be  questioned.  Ex  turpi 
causa  non  oritur  actio.     Ibid. 
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15.  A  declar&tioD  by  the  vendor  in  an  act  of  sale  sous  seing  priv^,  that  the 
price  had  been  paid,  ia  not  proof  of  payment  against  third  persons. 

Fisher  v.  Moore,  96. 

16.  Where  an  act  of  sale  is  attacked  by  a  creditor  of  the  render  as  simalated, 
on  the  groHnd  that  no  price  was  paid,  proof  of  payment  of  the  price  is  on 
the  party  interested  to  maintain  the  sale.  The  creditor  cannot  be  reqoired 
to  prove  a  negative.     Ibid. 

17.  Though  a  creditor  cannot  treat  a  conveyance  of  real  estate  by  his  debtor 
alleged  to  be  fraudulent,  as  null,  and  seize  under  zfi.  fa,  the  property  in  the 
hands  of  his  vendee  ;  yet  if  the  latter  do  not  enjoin  the  proceedings,  but  per- 
mits the  sheriff  to  seize  and  sell  the  property  as  still  belonging  to  his  vendor, 
and  afterwards  sues  the  purchaser  at  the  sheriff's  sale  to  annul  the  sale,  and 
cause  himself  to  be  declared  the  owner  of  the  property,  the  creditor,  cited 
in  warranty,  may  plead  by  way  of  exception,  whatever  he  might  have  urged 
in  a  direct  action  to  annul  the  fiist  sale.    Jbid. 

18.  A  creditor  having  obtained  a  judgment  against  his  debtor,  caused  certain 
property  to  be  sold  under  execution,  and  became  the  purchaser.  In  an  ac- 
tion by  other  creditors,  against  the  debtor  and  purchaser,  to  annul  the  sale 
as  fraudulent  and  intended  to  give  an  unjust  preference  to  the  latter,  plain- 
tiffs offered  to  prove  declarations  made  by  the  debtor,  out  of  the  presence  of 
the  seizing  creditor,  tending  to  establish  the  fraudulent  intention  of  the  par- 
ties: Held,  that  the  evidence,  though  insufficient  to  prove  the  alleged 
fraud  as  against  the  seizing  creditor,  was  admissible. 

Whiting  V.  Prentice,  141. 

19.  To  annul  a  sale,  at  which  the  plaintiff  in  execution  became  the  purchaser 
of  the  property  sold,  on  the  ground  that  the  latter  knew  that  the  debtor  was 
insolvent,  and  that  the  sale  was  made  with  intent  to  defraud  other  creditors, 
plaintiff  must  prove  that  the  purchaser  knew  that  the  debtor  was  insolvent. 

Ibid. 

20.  The  acknowledgment  by  the  vendor,  in  an  authentic  act  of  sale  of  real  es- 
tate, that  the  price  had  been  received  by  him,  can  be  contradicted  only  by  a 
counter  letter,  or  by  the  acknowledgment  of  the  purchaser,  or  his  heirs,  in 
answer  to  interrogatories  on  facts  and  articles. 

Succession  of  Thomas,  315. 

21.  To  annul  a  sale  of  community  property  made  by  a  husband,  it  is  not 
enough,  under  art.  2373  of  the  Civil  Code,  to  show  that  it  was  simulated  ; 
it  must  be  proved  to  have  been  fraudulently  made,  with  a  view  to  injure 
the  wife.     Succession  of  Packwood,  334. 

22.  Defendant,  an  illegitimate  child,  duly  acknowledged,  having  been  appoint- 
ed by  the  testator,  who  died  without  other  descendants,  his  universal  heir 
and  legatee,  and  put  in  possession  of  the  property  by  the  court  before  which 
the  will  was  admitted  to  probate,  sold  certain  land  forming  part  thereof  to  a 
third  person.  In  an  action  subsequently  commenced  by  plaintiffs,  who  were 
sisters  of  the  deceased,  against  the  universal  legatee  aud  her  vendee,  claim- 
ing each  one-half  of  the  succession  :  Held,  that  the  purchaser  cannot  have 
acquired  by  the  sale  any  greater  right  than  his  vendor  had  to  the  property ; 
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that  plaintiffs  having  snrTiyed  the  testator,  he  coald  only  dispose  of  one- 
foarth  of  bis  estate  in  favor  of  his  natural  child  ;  and  that  the  sale  made 
by  the  latter  mast  be  annulled  for  three-foarths  thereof,  where  the  porcha- 
ser  has  not  acquired  title  by  the  prescription  often  years,  if  a  resident  of  the 
^  Stete,  or  twenty  years  if  a  non-resident.     C.  C.  3442,  3460,  3451.    But 

\  where  such  property  was  purchased  by  a  city  corporation,  for  a  fair  price, 

to  enable  it  to  open  a  street  for  the  public  benefit,  the  sale  will  not  be  an- 
nulled, but  the  legitimate  heirs  will  be  left  to  their  recourse  against  the  uni- 
versal legatee  who  received  the  price.    C.  C.  2604  to  2611. 

*  Balot  y  RipoU  v.  MorinUj  653. 

'  y.  Judicial  Sales. 

23.  Where  property  has  been  seized  under  a^.  /a.,  before  the  return  day,  the 
sheriff'  may  retain  the  writ,  and  sell  the  property  after  the  time  fixed  for  its 
return.     Labiche  v.  Lewis ^  8. 
I  34.  To  prevent  the  sacrifice  of  debts  seized  under  ^fi.  fa.,  the  parties  to  the 

execution  agreed  that  the  sheriff'  should  suspend  the  sale  and  retain  the  writ 
after  the  return  day,  authorizing  an  agent  to  proceed  to  collect  the  debts. 
Oiher  creditors  of  defendants  in  execution,  subsequently  to  this  agreement, 
levied  a  fi.  fa,  on  the  same  debts  in  the  hands  of  the  sheriff*,  and  it  was 
agreed  between  them  and  the  plaintiff  in  the  original  execution,  that  the 
I  debts  should  be  sold  under  the  first  writ,  '*  the  proceeds  of  the  sale  to  be 

held  by  the  sheriff',  subject  to  the  orders  of  the  proper  court."  In  an  action 
to  determine  which  of  the  seizing  creditors  was  entitled  to  the  proceeds  : 
Held,  that  no  bad  faith  being  imputed  to  the  parties,  they  had  a  right  to  sus- 
pend the  sale ;  that  the  debts  never  ceased  to  be  under  the  control  of  the 
sheriff';  that  having  permitted  the  sale  to  be  made  under  the  first  execution, 
the  creditors  in  the  second  execution  cannot  attack  its  legality ;  and  that 
the  creditor  who  first  seized  is  entitled  to  a  preference  on  the  proceeds  of 
the  sale.     C.  P.  722.    Ibid. 

26.  Notice  to  the  debtors  is  not  required  where  debts  or  credits  have  been 
seized  under  a  fi,  fa, ;  such  notice  is  only  necessary  where  a  debt  or  credit 
has  been  transferred  or  assigned.  The  seizure  of  a  debt  does  not  transfer 
the  property  in  it  to  the  seizing  creditor ;  it  gives  him  only  a  right  to  be 
paid  out  of  its  proceeds  when  sold,  until  which  time  the  defendant  is  not  di- 
vested of  his  title.     Ibid. 

26.  A  sale  under  a  fi,  fa,,  made  before  the  promulgation  of  the  statute  of 
6  April,  1843,  ch.  135,  in  a  parish  in  which  a  newspaper  was  published  at 
the  time,  and  not  advertised  therein  as  directed  by  art.  669  of  the  Code  of 
Practice,  will  be  annulled,  unless  in  cases  embraced  by  the  statute  of  28 
February,  1828,  ch.  29,  where  the  amount  of  the  judgment  under  which  the 
seizure  was  made,  is  less  than  three  hundred  dollars. 

Ex  parte  Groves,  130. 

97.  Where  the  price  bid  at  a  sale  under  ^fi.fa.,  does  not  exceed  the  amount 
of  anterior  special  mortgages  existing  on  the  property,  there  can  be  no  ad- 
judication.    C.  P.  684.     Ibid. 
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28.  Where  the  owner  of  property  seized  under  execution  becomes  its  purcha- 
ser, at  a  credit  of  twelve  months,  he  cannot  be  considered  as  acquiring  any 
new  right  or  title  by  the  adjudication,  which  is  not  strictly  a  sale,  but  a 
means  by  which  the  creditor  acquires  additional  security  for  his  debt.'  Nor 
will  the  sureties  on  the  bond  be  discharged  by  the  omission  of  the  creditor 
to  require  the  execution  of  an  act  of  sale  to  the  debtor,  with  the  reservation 
of  a  mortgage  on  the  property  to  secure  the  price,  though  the  sureties 
might,  for  their  own  protection,  have  insisted  on  such  an  act  of  sale  being 
executed  and  recorded.  Aliter^  if,  having  received  a  mortgage,  the  credi- 
tor had  subsequently  released  it ;  in  such  a  case  the  suretiSs  would  be  dis- 
charged.    C.  C.  3030.     Coons  v.  Graham,  306. 

29.  Where  the  principal  in  a  twelve-months  bond  is  estopped  by  his  execution 
of  the  bond  from  urging  any  informalities  in  the  sale,  as  a  defence  to  an  ac- 
tion on  the  bond,  his  sureties,  bound  in  solido  with  him,  will  be  equally  es- 
topped from  setting  up  any  such  defence.     Ibid, 

80.  The  purchaser  of  property  sold  under  execution  subject  to  special  mortga- 
ges, is  entitled  to  retain  out  of  the  price  the  amount  required  to  pay  such 
mortgages.  C.  P.  679,  683.  But  this  privilege  being  allowed  merely  to 
protect  him  from  the  danger  of  paying  twice,  where  the  debts  secured  by 
mortgage  have  been  extinguished  by  prescription  or  otherwise,  the  purcha- 
ser can  no  longer  retain  the  amount.  The  extinction  by  prescription,  after 
the  purchase,  of  a  debt  evidenced  by  a  note  and  secured  by  mortgage,  and 
which  formed  a  part  of  the  price,  enures  to  the  benefit  of  the  mortgagor,  not 
of  the  purchaser.  Per  Curiam  :  The  debt  due  by  note  is  prescribed  by  five 
years  from  its  date,  while  the  obligation  of  the  purchaser  to  pay  the  price  is 
only  prescribed  by  ten  years.     Collier  v.  His  Creditors^  398. 

See  12.  18,  19,  supra. 

SEQUESTRATIOIN. 

Defendant  in  a  proceeding  instituted  in  his  own  name,  having  caused  certain 
slaves  belonging  to  plaintiffs  to  be  sequestered  as  the  property  of  his  debtor, 
an  insolvent,  subsequently  qualified  as  syndic  of  the  creditors  of  the  latter, 
and  in  that  capacity  proceeded  to  advertise  the  slaves  for  sale.  In  an  ac- 
tion by  plaintiffs  to  arrest  the  sale,  and  for  damages  for  the  illegal  seques- 
tration :  Held,  that  damages  were  properly  allowed  against  the  defendant 
individually.     Calmes  v.  Carrulh, — Re-hearing,  663. 

SPANISH  GOVERNMENT  OF  LOUISIANA. 

According  to  the  usages  of  the  Spanish  government  of  Louisiana,  a  double 
concession  of  land  could  be  granted  only  in  the  rear  of  the  front  tract. 

Broussard  t.  Gonsoxdin,  1. 

STATE,  JURISDICTION  OF. 

The  Jurisdiction  of  a  State,  in  civil  cases,  is  co- extensive  with  its  territory, 
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except  where  it  has  eooBented  to  part  with  a  portion  of  it,  under  the  consti- 
tation  of  the  United  States  ;  and  it  extends  over  every  portion  of  its  soil 
severed  from  the  pablio  domain.     Dretuc  v.  Kennedy^  489. 

STATUTES,  CITED,  EXPOUNDED,  <fcc. 
I.  Statutes  of  the  State. 
II.  Statutes  of  Mississippi, 

I.  Statutes  of  the  State. 

1805,  July  3,  ^  5.     Notarial  acts.    Keller  v.  McCalap,  639. 
1808,  March  31,  ^  6.    Attorneys  at  law.     Turner  t.  WaUh,  383. 
1813, 28,  ^  8.     Fees  of  notaries.     Keller  v.  McCalop,  639. 

1814,  December  21.     Police  of  slaves.     State  v.  Thomas^  48. 

1815,  February  6.     Oaths  of  office.     Thompson  v.  Nicholson^  326. 

1817, 20,  ^  9.     Voluntery  surrender — Sequestration  of  insolvent's 

property.     Calmes  v.  Carruik — Re-hearing,  663. 

1823,  March  27,  §  3.     Attorneys  at  law.     Turner  v.  Walsh^  383. 

1826, 22,^1.     Ibid. 

1827, 9.  Authorizing  inhabitants  of  Iberville  to  raise  money  by  lot- 
tery.    Potts  V.  Camp,  646. 

13.     Bills  of  exchange  and  promissory  notes.     Grand  Gulf 

Railroad  and  Banking  Company  v.  Barnes,  127.  Bell  v.  Lawson, 
152. 

1828,  February,  28.    Advertisement  of  judicial  sales.    Ex  parte  Groves,  130. 

,  March  7.    Amending  act  authorizing  inhabitants  of  Iberville  to  raise 

money  by  lottery.     Potts  v.  Camp,  646. 

25,  §^  1,  2.    Tax  on  property  bequeathed  to  or  inherited  by 

foreigners  or  non-resident^.     Succession  of  Mager,  584. 

1831,  March  25,  ^  3.     Injunction.     Williams  v.  Planters  Bank,  125. 

1833, 1,  ^  1.    Gas  lights  in  New  Orleans.     Gas  Light  and  Banking 

Company  w,  Paulding,  378. 

1835,  April  1,  ^36.    Incorporating  New  Orleans  Gas  Light  and  Banking 

Company.     Ibid, 

,  ^^  10,  27.    Incorporating  Exchange  and  Banking  Company 

of  New  Orleans.  Commissioners^  of  Exchange  and  Banking  Com- 
pany V.  Bein,  578. 

1836,  March  12,  ^^6,8.     Amending  charter  of  city  of  Lafayette.     Mechan- 

ics and  Traders  Bank  v.  Richardson,  596. 

1837,  February  25.    Prison  bounds.     Guion  v.  Ford,  123. 

,  March  18.  Settlement  of  snccessions.  Succession  ofDubreuU. — Re- 
hearing, 511. 

1838, 7,  ^  5.  Days  of  public  rest.  Garland  v.  Holmes,  421.  Kel- 
ler V.  McCalop,  639. 

1839, 20,  4  13.  Interrogatories  to  third  persons  under  Vifi.fa.  Pet- 
way  V.  Goodin,  445.     Poole  v.  Brooks,  484. 
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1839,  March  20,  ^  19.    Appeal.     Oliver  t.  Williams,  180. 
^  34.    Jury,  in  what  cases  not  allowed.    Hermen  t.  Bow- 

geat,  5*23. 
1842,  14,  ^^  12,  23,  24.    Liquidation  of  banks.     French  ▼.  Landis^ 

639. 
26,  ^  4.    Imposing  tax  on  property  bequeathed  to  or  inherited 

by  non-resident  alien.     Succession  of  Mager,  684. 

-^  9.  Imposing  tax  on  money  and  exchange  brokers.     State  t. 


Nathan,  332. 

1843,  February  10.    Interrogatories  to  a  party.     Graves  v.  Hemken,  103. 
•^— ,  March  22.     ^  5.  Amending  charter  of  city  of  Lafayette.     Mechanics 

and  Traders  Bank  ▼.  Richardson^  596. 

27.(2.     Judicial  partitions.     Succession  of  Pigneguy,  AW. 

.  (  3.  Mayo  ▼.  Stroud,  105. 

,  April  6.  Advertisement  of  judicial  sales.     Ex  parte  Groves,  130. 

II.  Statutes  of  Mississippi. 

1822,  June  25.     Interest.     Coxe  7.  Rowley,  27Z. 

1840,  February  21.     (  7.  Banks.     Waiiams  ▼.  Planters  Bank,  125.     Mar- 

shall  ▼.  Grand  Gulf  Railroad  and  Banking  Company,  198. 
22.     Banks.      Williams  v.  Planters  Bank,  125. 

SUCCESSIONS. 

I.  Jurisdiction  in  Matters  of  Succession. 

II.  Presumption  as  to  Property  found  in  Possession  of  De- 
ceased. 
III.   Vacant  Successions. 
IV.  Of  Executors,  Administrators  and  Curators. 

y.  Claims  against  Successions, 

VI.  Sale  of  Property. 

VII.  Of  Heirs  and  Legatees. 

I.  Jurisdiction  in  Matters  of  Succession. 

1.  Courts  of  Probate  are  without  jurisdiction  of  an  action  against  a  curatrix 
to  render  her  personally  liable  for  the  debts  of  the  succession,  for  mal-ad- 
miniatration  ;  or  to  determine  whether  real  property,  which  she  has  not  in* 
eluded  in  tbe  inventory,  but  claims  as  her  own,  belongs  to  the  succession^ 
or  not.  Per  Curiam :  It  is  not  enough  to  allege  that  a  defendant  is  cura- 
trix  of  an  estate,  to  give  jurisdiction  to  the  probate  court  of  a  matter  not  in 
itself  of  probate  jurisdiction.  Even  a  suit  on  the  bond  of  a  curatrix  against 
her  and  her  sureties  individually,  must  be  brought  before  a  court  of  ordi- 
nary jurisdiction,  nor  can  a  court  of  probate  inquire  directly  into  the  title  to 
real  estate.    Hemken  v.  Ludewig,  188. 
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S.  A  demand  that  an  executrix  be  ordered  to  account  and  file  a  tjhleau  of  dis- 
tribution, cannot  be  cumulated,  in  an  action  before  a  probate  court,  with  a 
demand  against  the  defendant  to  render  her  individually  liable  for  mal-ad- 
ministration.  The  demands  are  contrary  to  each  other,  and  cannot  be  pro- 
secuted together ;  and  a  probate  court  is  without  jurisdiction  as  to  the  lat- 
ter.    Ibid. 

3.  The  executor  of  the  will  of  one  who  was  domiciliated  and  died  in  another 
State,  deriving  his  powers  from  a  Probate  Court  of  this  ^tate,  administers 
only  on  the  property  of  the  deceased  situated  here  ;  and  that  part  of  the 
estate  of  the  deceased  only,  is  under  the  control  of  the  courts  of  this  State. 

SiLccession  of  Packwood,  3Zi. 

4.  A  husband  and  wife,  between  whom  a  community  of  acquests  existed  in 
this  State,  having  acquired  a  plantation  which  formed  part  of  the  communi- 
ty property,  subsequently  removed  ^nto  a  State  where  the  common  law  pre- 
vails. Afler  their  removal,  the  husband  and  wife  sold  the  plantation.  After 
the  death  of  the  wife,  the  husband  and  the  purchaser  cancelled  the  sale  ; 
the  notes  given  for  the  price  were  returned  to  the  purchaser,  and  the  plan- 
tation re-conveyed  to  the  husband.  The  husband  having  qualified  in  this 
State  as  executor  of  his  wife,  on  an  opposition  to  an  account  filed  by  him, 
made  by  the  heirs  of  the  wife,  claiming  that  the  retrocession  should  enure 
to  the  benefit  of  the  community,  or  that  the  husband  should  account  to  the 
heirs  of  the  wife  for  one-half  of  the  price  :  Held,  that  on  the  retrocession, 
the  title  vested  in  the  husband  alone  ;  and  that  if  the  wife  had  any  interest 
in  the  notes,  the  executor  is  not  bound  to  account  for  it  here,  as  both  spouses 
lived  in  another  State  at  the  time,  and  the  fund  does  not  belong  to  the  com- 
munity.   Ibid, 

5.  Where  real  estate  belonging  to  a  community  existing  between  a  husband 
and  wife,  is  sold  by  the  husband,  and  the  spouses  afterwards  remove  from 
this  State,  and  the  wife  dies  out  of  this  State,  the  iiusband  will  not  be  ac- 
countable here  for  the  price,  if  not  existing  here  at  the  death  of  the  wife. 
Per  Curiam :  The  husband  is  no  more  accountable  for  that  transaction 
than  for  the  price  of  any  other  property  sold  by  him  before  the  dissolution 
of  the  community.     Ibid. 

II.  Presumption  as  to  Property  found  in  Possession  of  De- 

cetzsed. 

6.  Property  of  all  kinds  found  in  the  possession  of  a  person  al  the  time  of  his 
death,  is  presumed  to  belong  to  his  succession.     Lynch  v.  Benton,  113. 

III.   Vacant  Successiofts, 

7.  Under  the  Code  of  1808  a  succession  was  vacant,  when  no  one  claimed 
possession  of  it  as  heir,  or  under  any  other  title.  Book  3,  tit.  1,  art.  118. 
Aliier  under  the  Civil  Code  of  1835.  By  this  Code  the  heir  becomes  seiz- 
ed of  the  succession  by  the  mere  operation  of  law,  from  the  moment  it  is 
opened  by  the  death  of  the  ancestor,  before  taking  any  steps  to  pat  himself 

Vol.  Xir.  96 
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in  possession,  or  azj^ressing  any  willingness  to  accept,  and  even  thoagh  ig- 
norant that  the  succession  was  opened  in  his  favor.     C.  C.  934  to  939. 

CalvU  ▼.  MulhoOan,  258. 

8.  Prescription  ran  against  a  vacant  estate  nnder  the  Code  of  1808.  Book 
3,  tit.  20,  art.  62.  The  law  is  the  same  under  the  Code  of  1835.  Art. 
3492.     Ibid, 

9.  Plaintiffs  claimed,  as  heirs  of  their  mother,  one-half  of  a  tract  of  land  be- 
longing to  the  community  of  acquets^  sold  by  the  husband  after  the  death  of 
the  wife.  The  sale  was  made  while  the  Code  of  1808  was  in  force.  The 
husband  after  the  wife's  death  became  the  natural  tutor  of  the  plaintiflTs, 
then  minors,  and  retained  the  community  property  in  his  possession,  but 
took  no  steps  to  open  the  succession  of  the  wife,  and  no  one  claimed  pos- 
session of  it  either  as  heir  or  under  any  other  title.  Defendants  pleaded 
the  prescription  of  ten  years.  £re/(/,«that  the  succession  being,  according 
to  the  Code  of  1808,  a  vacant  one,  prescription  ran  against  the  estate,  and 
in  favor  of  the  defendants  from  the  date  of  the  sale  till  the  promulgation  of 
the  new  Code  on  the  20th  June,  1825 ;  that  after  its  promulgation  the  suc- 
cession ceased  to  be  vacant,  the  heirs  becoming  from  that  moment  seized  of 
it ;  that  no  prescription  could  run  against  such  of  the  heirs  as  were  then 
minors  ;  and  that  to  ascertain  whether  the  action  of  any  heir  was  prescribed 
by  the  lapse  of  ten  years,  the  time  between  the  sale  and  the  promulgation 
of  the  Code  of  1825,  should  be  added  to  that  between  the  majority  of  the 
heir  and  the  institution  of  the  suit.     C.  C.  934  to  939,  3488,  3492.     Ibid, 

20.  The  State  is  entitled  to  a  succession  only  in  case  of  there  being  no  lawful 
relation,  husband  or  wife,  or  acknowledged  natural  child  of  the  deceased,  or 
of  its  not  being  claimed  by  any  one  entitled  thereto.     C.  C.  477,  911,  923. 

Succession  of  Mager^  584. 

IV.  Of  Executors^  Administrators  and  Curators, 

11.  Action  against  defendant  personally  for  the  amount  of  a  promissory  note, 
signed  by  him  as  executor,  and  endorsed  by  two  other  persons.  It  was 
proved  that  the  note  was  given  in  part  renewal  of  one  made  by  defendant's 
testator,  endorsed  by  the  same  persons,  and  which  had  been  discounted  for 
the  deceased  by  plaintiffs  ;  that  the  original  note  of  the  deceased  was  for  a 
larger  amount,  which  had  been  reduced  in  his  lifetime  by  curtailments ;  and 
that,  after  his  death,  the  debt  was  diminished  by  further  curtailments,  and 
the  execution  of  new  notes,  signed  by  the  defendant,  as  executor  of  the  es- 
tate of  deceased,  or  shnply  as  executor,  until  reduced  to  the  amount  for 
which  the  note  sued  on  was  executed.  Held,  that  the  defendant  is  not  liable 
personally  ;  that  the  facts  show  that  it  was  not  originally  contemplated  by 
any  of  the  parties  that  he  should  be  so  responsible  ;  that  the  execution  of 
the  note  sued  on  ereated  no  liability  on  the  part  of  the  estate  of  the  decease 
ed,  nor  even  changed  the  natuie  of  the  original  obligation,  but  was  a  mere 
acknowledgment  of  a  debt  which  the  executor  was  eompetent  to  make. 

Bank  of  Louisiana  ▼.  Dejean^  16. 

12.  An  administrator  or  executor  caniiot  change  the  nature  of  the  ebligations 
of  the  succession,  not  increase  its  responsibility  with  regard  to  outstanding 
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debts,  nor  subject  it  to  any  new  liabilities ;  if  he  attempt  to  do  so,  he  will  be 
personally  bound.  But  he  may  acknowledge  claims  due  by  it,  (C.  P.  985,) 
pay  or  reduce  its  debts  in  due  course  of  administration,  or  perform  any  other 
acts  necessary  for  its  liquidation.     Ibid. 

13.  Tutors  of  minor  heirs  are  not  entitled,  ex  oj^Ecto,  to  administer  successions 
accruing  to  their  wards.  They  may  claim  the  administration,  where  there 
are  no  beneficiary  heirs  of  age,  in  preference  to  any  other  person ;  but  they 
must  give  security  and  qualify  as  other  administrators.     C.  C.  1034,  1037. 

Arthur  v.  Cochran^  41. 

14.  An  admission  of  the  genuineness  of  the  signatures  to  vouchers  filed  by  the 
curator  of  a  succession  in  support  of  his  account,  dispenses  with  any  other 
proof  of  the  payments  claimed  by  him ;  but  where  such  payments  are  made, 
without  any  order  of  court,  the  curator  must  show  that  the  debts  were  real- 
ly due  by  the  succession,  or  he  will  not  be  entitled  to  credit  for  the  amounts 
so  paid.     Miller  v.  MUler,  88. 

15.  Prescription  does  not  run  against  the  right  which  an  administrator  has  to 
claim  credit  for  debts  of  the  succession  paid  by  him.  The  relation  of  debt- 
or and  creditor  does  not  properly  exist  between  him  and  the  estate,  until  af- 
ter rendering  his  accounts,  a  balance  has  been  struck  for  or  against  him. 
Whenever  he  may  file  his  account,  he  will  be  entitled  to  credit  for  all  sums 
legally  paid  for  the  estate,  whatever  may  be  the  date  of  the  payments. 

Succession  of  Blakey^  155. 

16.  The  **  bad  debts"  to  be  deducted  from  the  amount  of  the  inventory  of  a 
succession  to  ascertain  the  sum  for  which  an  administrator  must  give  secu- 
rity, (C.  C.  1041,)  and  the  amount  on  which  his  commissions  are  to  be  cal- 
culated, (C.  C.  1062,)  are  such  debts  as  are  prescribed,  or  due  by  bankrupts 
who  have  surrendered  no  property  to  be  divided  among  their  creditors.  All 
other  debts  due  to  the  estate  must  be  taken  into  consideration  in  ascertain- 
ing the  amount  of  the  security,  or  the  sum  upon  which  the  administrator  is 
entitled  to  claim  commissions ;  and  as  the  administrator  is  bound  to  use  due 
diligence  to  collect  such  debts,  he  is  entitled  to  charge  his  commissions  on 
their  amount,  whether  he  succeed  in  collecting  them  or  not.     Ibid. 

17.  A  widow,  who  has  accepted  the  community,  is  entitled  to  one- half  of  the 
balance  found  due  after  a  full  administration  and  the  payment  of  all  the  debts 
of  the  estate  ;  but  she  cannot  by  a  petition  to  the  Court  of  Probates,  require 
the  administrator  of  her  husband^s  estate  to  account,  and  recover  judgment 
for  a  specific  sum  against  him,  with  interest  from  judicial  demand,  and 
cause  herself  to  be  placed  on  the  tableau  of  distribution  for  such  sum  as  if 
she  were  a  creditor  of  the  estate.  An  administrator  owes  but  one  account 
to  the  legal  representatives  of  the  deceased  ;  and  the  judgment  of  the  court, 
rendered  contradictorily  with  the  heirs  and  the  widow,  on  a  motion  to  homo- 
logate the  account  rendered  by  the  administrator,  should  ascertain  the  bal- 
ance  due  to  the  estate.  Such  balance  bears  interest  at  five  per  cent  from 
the  time  of  rendering  the  account,  and  the  widow  is  entitled  to  one-half  of 
it.     Succession  of  Thomas,  315.  • 

18.  Rule  on  defendant  to  show  cause  why  an  execution  should  not  be  issued 
against  her  individually  for  a  debt  due  by  the  succession  of  which  she  was 
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cnratrix.  Defendant  failed  to  appear.  The  rule  was  made  absolnte,  and 
she  appealed.  The  citation  to  answer  the  rule  was  served  on  a  person  stated 
in  the  return  to  be  the  attorney  in  fact  of  the  cnratrix.  -  There  was  no  al- 
legation in  the  rule  that  the  defendant  was  absent  from  the  State ;  and  tba 
power  only  authorized  the  attorney  to  represent  her  in  her  capacity  of  eura^ 
trix.  Heidi  that  the  rule  must  be  discharged,  for,  assuming  that  defendant 
was  absent  at  the  time  of  serving  the  citation,  the  power  only  authorised  the 
attorney  to  represent  her  as  curatrix,  and  the  object  of  the  rule  was  to  render 
her  personally  liable.     Wilson  v.  Vincent,  235. 

19.  Where,  pending  an  action  instituted  by  the  natural  tutor  of  certain  minors 
to  recover  an  amount  due  to  them,  the  tutor  dies,  another  tutor  must  be 
appointed,  in  whose  name  the  proceedings  may  be  carried  on.  The  execu- 
tor of  the  deceased  tutor  cannot  represent  the  minors,  nor  receive,  nor  ad- 
minister their  property.  In  such  a  case,  where  the  tutor  dies  pending  an 
appeal,  the  action  will  be  continued  until  the  minors  are  properly  represent- 
ed, or  come  of  age.     Mitchell  v.  Cooley,  370. 

SO.  In  an  action  by  an  execator  against  the  sureties  of  a  former  executor  to 
recover  money  received  by  the  latter  belonging  to  the  succession,  defen- 
dants cannot  plead  in  compensation  a  debt  due  by  the  deceased  to  their  prin- 
cipal. The  debt  must  be  settled  in  the  ordinary  course  of  law,  contradicto- 
rily with  all  the  parties  interested.     Fink  v.  Martinf  416. 

See  3,  supra. 

Y.  Claims  against  Successions. 

91.  Persons  holding  claims  against  asaccession  cannot  sue  the  tutor  of  the  mi- 
nor heirs,  and  obtain  a  judgment  against  him  for  debts  due  by  the  deceased. 
Where  no  executor  or  administrator  has  qualified,  they  must  provoke  the 
appointment  of  an  administrator,  against  whom,  as  the  legal  representative 
of  the  estate,  they  may  institute  suit.  C.  C.  1031  to  1060.  C.  P.  974  to 
996.     Arthur  v.  Cochran,  41. 

89.  Where  an  administrator  has  paid  claims  against  a  succession  which  were 
barred  by  prescription,  or  for  which,  for  any  other  cause,  the  estate  was  not 
liable,  the  allowance  of  such  payments  must  be  opposed  by  a  written  oppo- 
sition, in  the  court  of  the  first  instance.  C.  P.  1004.  Credits  claimed  for 
payments  not  opposed  below,  cannot  be  objected  to  on  appeal,  though  re- 
sisted on  the  ground  that  the  debts  so  paid  were  prescribed.  Art.  3437  of 
the  Civil  Code,  which  declares  that  prescription  may  be  pleaded  in  every 
stage  of  the  cause,  even  after  appeal,  does  not  apply  to  such  a  case. 

Succession  of  Blakey,  155. 

33-  One  not  shown  to  be  a  creditor  of  a  succession  cannot  oppose  the  allow- 
ance of  claims  set  up  by  others.     Succession  of  Floyd,  197. 

34.  The  creditors  of  a  succession  have  no  right  to  intervene  in  proceedings 
by  the  heirs  to  compel  an  administrator  to  render  his  accounts.  Such  pro- 
ceedings Qannot  prejudice  their  claims  against  the  estate. 

Succession  of  Thomas,  215. 
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^  25.  The  rights  of  creditors  having  privileges  or  mortgages  are  fixed  at  the  time 

'  of  the  debtor ^8  death.     Buard  v.  Lemee,  243. 

26.  A  partnership  is  dissolved  by  the  death  of  one  of  the  partners,  unless  there 
'                                   be  a  stipulation  to  the  contrary  (C.  C.  2851) ;  but  where  the  succession  of  a 

partner  in  a  particular  partnership  is  insolvent,  and  administered  with  the 
benefit  of  inventory,  the  partnership  cannot  be  continued  without  the  assent 
of  all  the  creditors,  though  the  articles  of  partnership  have  provided  for  its 
continuance.     Ibid. 

27.  Where  plaintiffs  claim,  as  heirs  of  their  mother,  one-half  of  certain 
community  property  sold  by  the  husband  after  the  death  of  the  wife,  and 
the  vendee  proves  that  the  price  of  the  property  was  applied  to  the  payment 
of  the  debts  of  the  community,  he  will  be  entitled  to  the  reimbursement  of 
the  amount  so  paid  for  its  benefit,  in  proportion  to  plaintiffs'  interest  in  the 
community.     Calvit  v.  MMoUan. — Re-hearing,  266. 

28.  In  a  suit  for  freedom  instituted  agaihst  the  curator  of  a  succession  and  the 
tutrix  of  the  heirs,  judgment  was  rendered  in  favor  of  the  plaintiflf,  and  the 
tutrix  alone  appealed,  without  making  the  curator  a  party  :  Held,  that  the 
d'bmand  of  the  petition  was  indivisible,  and  the  judgment  a  joint  one  ;  that 
it  cannot  stand  as  to  the  curator  and  be  reversed  as  to  the  heirs ;  that  no 
appeal  having  been  taken  by  the  curator  within  the  time  prescribed  by  law, 
the  judgment  had  become  final  as  to  the  succession  ;  that  the  heirs,  being 
minors,  could  accept  the  succession  only  with  the  benefit  of  inventory,  and, 
as  beneficiary  heirs,  were  entitled  tmly  to  the  residue  of  the  estate  after  the 
payment  of  the  debts,  (C.  C.  1051 ;)  that  this  residuary  interest  gave  them 
no  authority  to  represent  the  succession,  and  that  their  separate  appeal 
could  not  prevent  the  judgment  from  becoming  final  against  the  estate  ;  and 
that  as  the  succession,  in  consequence  of  the  judgment  having  become  final, 
is  concluded  thereby,  the  appellants  are  also  concluded.    Appeal  dismissed. 

Andat  v.  (hlly,  323. 

29.  In  determining  the  compensation  to  be  allowed  to  an  attorney  appointed 
to  represent  the  absent  heirs  of  a  succession,  the  court  should  not  be  gov- 
erned by  the  opinion  of  other  members  of  the  profession  as  to  the  amount. 
It  should  exercise  its  own  judgment,  and  the  allowance  should  be  made  with 
reference  to  the  labor,  skill,  and  care  required,  and  to  the  value  of  the  es- 
tate.    Succession  of  Mager,  413. 

30.  The  provision  of  art.  1176  of  the  Civil  Code,  which  gives  an  action  to  the 
creditors  of  a  succession,  who  present  themselves  for  the  first  time  after  the 
distribution  of  the  assets  among  the  other  creditors,  to  compel  the  latter  to 

*  refund  so  much  as  may  be  necessary  to  give  the  rest  the  proportion  they 
would  have  been  entitled  to  receive,  had  they  presented  themselves  at  the 
time  of  the  payment  of  the  debts,  can  only  avail  those  creditors  whose  claims 
have  not  been  prescribed  before  the  expiration  of  the  three  years  within 
which  such  an  action  may  be  brought.     Succession  of  Dubreuil,  507. 

31.  The  acknowledgment  of  an  administrator  of  a  claim  against  a  succession, 
unaccompanied  by  an  order  of  the  judge  directing  it  to  be  ranked  among 
the  acknowledged  debts  of  the  succession,  merely  interrupts  prescription, 
which  will  commence  to  run  anew  from  that  time ;  and  where  sufficient 
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time  aubseqaently  elapses  before  any  further  action  on  the  part  of  the  cre- 
ditor, the  claim  will  be  prescribed.     Ibid. — Re-hearings  511. 

See  17,  supra;  45,  46,  infra. 

VI.  SaU  of  Property. 

32.  Where  one  of  the  heirs  mortgages  his  undivided  share  in  certain  immoTe- 
ables  belonging  to  the  succession,  and  they  are  subsequently  sold  under  aa 
order  of  the  Probate  Court,  for  the  purposes  of  liquidating  and  partitioning 
the  succession,  the  proceeds  of  the  sale  of  the  share  so  mortgaged  will 
stand  in  place  of  the  property,  and  be  subject  in  the  hands  of  the  adminis- 
trator, to  the  claims  of  the  mortgage  creditor,  as  if  no  sale  had  been  made. 
Act  27  March,  1843,  s.  2.     Succession  of  Pigneguy,  460. 

33.  A  testator  having  directed  that  plaintiff,  who  was  joint  owner  with 
him  of  a  plantation,  and  who  subsequently  qualified  as  his  testamentary  ex- 
ecutor, should  have  the  privilege  of  taking  his  share  of  the  plantation  at  a 
certain  price,  the  latter  as  executor,  presented  a  petition  to  the  Probate 
Court  praying  that  the  attorney  of  the  absent  heirs  might  be  cited,  and  the 
testator^s  half  of  the  property  adjudicated  to  him  at  the  price  fixed  by  the 
will.  It  was  proved  that  the  succession  was  insolvent.  Held  :  that  the 
estate  being  insolvent,  a  meeting  of  the  creditors  should  have  been  called 
to  deliberate  on  the  most  advantageous  manner  of  selling  its  effects  (C.  C. 
1160) ;  that  the  creditors  alone  have  a  right  to  fix  the  time  and  conditions 
of  the  sale  of  the  property  ;  and  that  the  proceedings,  not  having  been  car- 
ried on  contradictorily  with  the  creditors,  nor  with  their  consent,  must  be 
dismissed      Tiuiker  v.  Beatty^  645. 

34.  Defendant,  an  illegitimate  child,  duly  acknowledged,  having  been  ap- 
pointed by  the  testator,  who  died  without  other  descendants,  his  universal 
heir  and  legatee,  and  put  in  possession  of  the  property  by  the  court  before 
which  the  will  was  admitted  to  probate,  sold  certain  land  forming  part  there- 
of to  a  third  person.  In  an  action  subsequently  commenced  by  plaintiffs, 
who  were  sisters  of  the  deceased,  against  the  universal  legatee  and  her 
vendee,  claiming  each  one-half  of  the  succession  :  Held,  that  the  purchaser 
cannot  have  acquired  by  the  sale  any  greater  right  than  his  vendor  had  to 
the  property  ;  that  plaintiffs  having. survived  the  testator,  he  could  only  dis- 
pose of  one-fourth  of  his  estate  in  favor  of  his  natural  child  ;  and  that  the 
sale  made  by  the  latter  most  be  annulled  for  three-fourths  thereof,  where 
the  purchaser  has  not  acquired  title  by  the  prescription  of  ten  years,  if  a 
resident  of  the  State,  or  twenty  years  if  a  non-resident.  C.  C.  3442,  3450, 
3451.  But  where  such  property  was  purchased  by  a  city  corporation,  for 
a  fair  price,  to  enable  it  to  open  a  street  for  the  public  benefit,  the  sale  will 
not  be  annulled,  but  the  legitimate  heirs  will  be  lefl  to  their  recourse  against 
the  universal  legatee  who  received  the  price.     C.  C.  2604  to  2611. 

Bcdot  y  Ripoll  v.  Morina,  562. 

35.  Though  an  heir  who  purchases  property  at  a  sale  of  the  effects  of  the 
succession,  is  not  obliged  to  pay  the  surplus  of  the  price  above  the  portion 
coming  to  him,  until  this  portion  is  definitely  fixed  by  partition  (C.  C.  1265, 
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S603) ;  yet  where  iDterest  from  a  certain  time  was  stipalated  aa  a  part  of 
the  price  of  the  property  purchased,  he  will  be  bound  to  pay  it ;  though  from 
a  period  anterior  to  the  partition  of  the  property.  Per  Curiam :  Were  it 
otherwise,  the  condition  of  the  heirs  who  purchase  would  be  more  favorable 
than  that  of  the  rest.     Marionneaux  t.  Marionneaux,  666. 

VII.  Of  Heirs  and  Legatees. 

36.  A  succession  cannot  be  accepted  for  minor  heirs,  but  with  the  benefit  of 
inventory  ;  and  no  portion  of  the  estate  can  come  into  their  possession,  until 
it  has  been  administered  upon  in  due  course  of  law,  when,  whatever  may 
remain  aAer  the  payment  of  the  debts,  will  fall  under  the  administration  of 
their  tutor.     C.  C.  1051.     Arthur  v.  Cochran,  41. 

37.  Article  1474  of  the  Civil  Code,  which  declares  that  where  the  father  dis- 
poses in  favor  of  his  natural  children,  of  the  portion,  which  the  law  per- 
mits him  so  to  dispose  of,  he  shall  dispose  of  the  rest  of  his  property,  in  fa^ 
vor  of  his  legitimate  relations,  unless  he  bequeath  it  to  some  public  institu- 
tion, does  not  constitute  his  legitimate  relations,  his  forced  heirs  for  the 
rest  of  his  estate  ;  nor  does  it  render  void  the  disposition  in  favor  of  his  na* 
tural  children,  though  he  make  no  disposition  of  the  residue  of  his  estate,  or 
subsequently  dispose  of  it,  in  favor  of  persons  not  his  legitimate  relations ; 
such  subsequent  dispositions  are  absolutely  null,  and  the  remainder  will  go 
to  his  legal  heirs.  If  he  make  any  disposition  of  such  remainder,  it  most 
be  in  favor  of  some  public  institution,  or  of  bis  legitimate  relations,  but, 
where  there  are  no  forced  heirs,  he  may  bequeath  it  to  such  of  them,  one  or 
more,  as  he  may  select.     Campion  v.  PrescoU,  56. 

38.  A  testator,  without  children  or  descendants,  after  several  particular  lega- 
cies, one  of  which  was  a  legacy,  under  an  universal  title,  of  one-fourth  of 
his  whole  property  to  his  natural  children,  bequeathed  all  the  remainder  of 
the  estate,  which  he  then  owned  or  might  afterwards  acquire,  both  real  and 
personal,  to  four  nieces,  to  be  equally  divided  between  them.  The  particu- 
lar legacies,  except  one  of  a  sum  of  money  to  another  niece,  either  failed 
from  the  incapacity  of  the  legatees,  or  were  reduced.  Held,  that  by  leav- 
ing the  remainder  of  his  estate  to  be  divided  between  his  four  nieces,  the 
testator  intended  to  give  them  only  what  might  remain,  after  the  payment 
of  the  previous  particular  legacies ;  that  they  are  not  universal  legatees  (C. 
C.  1599,)  but  legatees  under  a  universal  title  (C.  C.  1604);  that  not  being 
bound  by  the  will  to  discharge  any  of  the  particular  legacies,  they  cannot 
benefit  by  their  failure  or  reduction  (C.  C.  1697) ;  and  that  the  legacies 
which  have  failed  or  the  amounts  by  which  they  have  been  reduced,  must 
be  considered  as  portions  of  the  estate  remaining  undisposed  of,  devolving 
under  articie  170*2,  upon  the  legal  heirs.     Ibid. 

39.  Art.  1478  of  the  Civil  Code,  which,  after  declaring  that  every  disposition 
in  favor  of  a  person  incapable  of  receiving  shall  be  null,  though  made  under 
the  name  of  persons  interposed,  provides  that  the  children  of  the  incapable 
person  shall  be  reputed  persons  interposed,  does  not  contemplate  the  case 
where  the  children  of  such  incapable  person,  are  also  the  legitimate  or  duly 
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acknowledged  natural  children  of  the  donor  or  testator ;  in  such  a  case  if 
there  be  any  interposition,  it  must  be  proved.  Ibid, 
.  40.  Illegitimate  children  of  color,  not  the  offspring  of  an  incestuous  or  adul- 
terous connection  may  prove  their  acknowledgment,  by  a  white  father, 
where  such  acknowledgment  has  been  made  by  the  latter,  in  a  declaration 
before  a  notary  public,  in  presence  of  two  witnesses,  not  in  the  registry  of 
the  birth  or  baptism  of  such  child  ;  but  no  other  proof  of  acknowledgment  is 
admissible  in  favor  of  colored  children,  claiming  descent  from  a  white  fa- 
ther.    C.  C.  221,  222,  226.     Ibid. 

41.  Where  the  deceased  has  left  no  legitimate  children  or  descendants,  but  a 
legitimate  brother  and  sister,  and  descendants  from  other  legitimate  brothers, 
his  natural  children  can  receive  from  him,  by  donation  inter  vivos^  or  mortis 
causOf  not  more  than  one-fuurth  in  value  of  his  property.     C.  C.  1473. 

Jbid, 

42.  The  undivided  share  of  an  heir  in  a  succession  may  be  seized  and  sold 
under  execution  (C.  P.  647) ;  but  a  creditor  of  an  heir  cannot  seize  and 
sell  the  right  of  his  debtor  to  a  part  of  the  property  inherited  by  him.  The 
seizure  must  be  of  the  whole  of  his  rights  in  the  succession,  subject  to  the 
charges  with  which  they  may  be  burthened.     Mayo  v.  Stroitd,  105. 

43.  The  renunciation,  like  the  acceptance,  of  a  succession,  has  efiect  from 
the  opening  of  the  succession.     Buard  v.  Lance^  242. 

44.  The  removal  of  the  husband  and  wife  into  another  State,  does  not  vest  in 
either  spouse  any  distinct  or  separate  title  to  one  undivided  half  of  the  com- 
munity property  previously  acquired  here.  So  long  as  the  marriage  con- 
tinues, the  husband  retains  his  power  over  the  property  of  the  community  ; 
he  has  a  right  to  enjoy  its  fruits  ;  it  is  liable  for  his  debts  contracted  after 
as  well  as  before  the  change  of  domicil ;  and  he  may  sell  it,  if  the  sale  be 
not  fraudulent.  On  the  death  of  the  wife,  one-half  of  the  property  still  in 
existence,  acquired  during  the  residence  of  the  spouses  here,  will  vest  in 
the  heirs  of  the  wife,  subject  to  the  payment  of  the  debts  contracted  by  the 
husband  during  the  marriage.     Succession  of  Packwood,  334. 

45.  Real  property  inherited  by  one  of  the  spouses  during  the  marriage,  and 
existing  in  kind  at  the  time  of  its  dissolution,  should  not  be  included  in  the 
settlement  of  the  community  between  the  survivor  and  the  heirs  of  the  de- 
ceased spouse ;  it  must  be  withdrawn  by  the  owner  in  the  condition  in 
which  it  existed  at  the  dissolution  of  the  marriage.  If  built  upon,  or  im- 
proved during  the  marriage,  the  owner  of  the  soil  has  a  right  to  keep  the  im- 
provements on  accounting  to  the  other  spouse  for  one-half  of  the  enhanced 
value  of  the  property.  C.  C.  2377.  He  has  no  right  to  abandon  the  soil 
to  the  other  spouse,  nor  to  the  community,  and  to  claim  in  its  place  the 
amount  of  a  previous  valuation  of  it,  thereby  prejudicing  the  rights  of 
others.     Mercier  v.  Canonge,  385. 

46.  Where  a  slave,  inherited  by  minors  from  the  succession  of  their  mother, 
•    has  been  illegally  sold  by  their  natural  tutor,  they  will  not  be  allowed  to 

ratify  the  sale,  and  claim  the  price  from  their  tutor  to  the  prejudice  of  other 
creditors  of  the  latter.  Their  recourse  is  against  the  purchaser  for  the  re- 
covery of  the  slave.     Ibid, 
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47.  An  attorney  appointed  to  represent  the  absent  heirs  of  a  succession,  is  in- 
competent to  act  as  attorney  in  procuring  the  recognition  of  the  heir.  Such 
recognition  must  be  sought  contradictorily  with  him. 

Succession  of  Mager^  413. 

48.  An  appeal  will  lie  in  favor  of  the  heirs  from  a  judgment  on  an  opposition 
made  by  them  to  a  tableau  of  distribution  presented  by  the  curator  of  the 
succession  of  the  deceased,  though  none  of  the  claims  so  opposed  and  al- 
lowed against  the  estate  exceed  three  hundred  dollars,  where  their  whole 
amount  exceeds  that  sum. 

State  ▼.  Judge  of  Probates  of  New  Orleans^  415. 

49.  A  testator  leaving  three  or  more  children,  or  the  descendants  of  three  or 
more  children,  cannot  dispose  by  donation  mortis  causa  of  more  than  one- 
third  of  his  property.     C.  C.  1480.     Webb  v.  Goodby,  539. 

60.  Grandchildren,  forced  heirs  of  the  testator  by  representation  of  their  mo- 
ther, are  bound  to  collate  any  legacy  made  to  them  by  the  testator,  unless 
expressly  made  as  an  advantage  over  their  co-heirs  and  besides  their  legiti- 
mate portion.     C.  C.  1306,  1307.     Ibid. 

61.  Where  a  testator  leaves  no  legitimate  children  nor  descendants,  bat  legi- 
timate brothers  or  sisters,  or  descendants  from  them,  an  acknowledged  natu- 
ral child  may  receive  from  him,  by  donation  mortis  causa,  one-fourth  of  his 
property.     C.  C.  1473.     Balol  y  Ripoll  v.  Morina,  552. 

52.  Where  by  a  donation  mortis  causa  a  testator  disposes,  in  favor  of  an  ac- 
knowledged natural  child,  of  more  than  the  law  allows,  the  disposition  is  not 
null  for  the  whole,  but  reducible  to  the  quantum  allowed  by  law.  C.  C. 
1489.     Ibid. 

63.  The  4th  section  of  the  act  of  26th  March,  1842,  chap.  154,  imposing  a  tax 
often  per  cent  on  all  sums,  or  on  the  value  of  all  property  received  by  any 
non-resident  alien,  as  heir,  donee  or  legatee,  from  any  succession  opened  in 
this  State,  or  on  so  much  thereof  as  may  be  situated  in  this  State,  is  not  in- 
consistent with  sections  8,  10,  of  article  1  of  the  Constitution  of  the  United 
States,  nor  with  any  treaty  or  act  of  Congress.     Succession  ofMager,  584. 

See  10,  28,  32,  34,  35,  supra. 

SUMMARY  PROCEEDINGS. 

1.  The  act  of  December  21,  1814,  imposing  a  penalty  on  any  proprietor  of  a 
plantation,  or  agent  of  a  proprietor,  who  shall  neglect  to  keep  on  such  plan- 
tation at  least  one  white  person  for  every  thirty  slaves  working  thereon, 
does  not  create  an  indictable  offence.  It  contemplates  not  a  criminal,  but  a 
civil  proceeding,  by  motion  of  the  district  attorney,  for  the  recovery  of  the 
fine.  But  where  the  district  attorney  proceeds  by  indictment,  and,  after  a 
true  bill  found  by  the. grand  jury,  and  a  conviction  of  the  offender,  makes  a 
written  motion,  referring  to  the  indictment  and  proceedings  had  thereon, 
making  them  a  part  of  his  motion,  and  prays  for  a  judgment  for  the  penalty, 
the  motion  for  tbe  recovery  of  the  penalty  will  not  be  vitiated  by  the  previous 
indictment  and  conviction  ;  and,  where  the  facts  proved  or  admitted  in  the 
Vol.  XII.  97 
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record  make  out  the  case  under  the  statute,  the  indictment,  arraignment  and 
trial  will  be  disregarded  as  merely  useless.  State  r.  Thomas^  48. 
S.  Where  accounts  have  been  referred  to  auditors,  the  court  may,  on  a  motion 
to  homologate  the  report,  receive  testimony  and  examine  the  auditors  them- 
selves, and  correct  any  errors  in  the  report,  or  order  a  new  one,  or  a  new 
examination  of  the  accounts  (C.  P.  457) ;  but  it  must  proceed  summarily. 
It  cannot,  without  pronouncing  on  the  report,  submit  the  case  to  a  jury. 
C.  P.  467.     Flower  ▼.  Downs,  101. 

SURETY. 

1.  At  the  time  of  executing  a  prison-bounds  bond  by  a  debtor  arrested  under  final 
process,  the  prison-limits  were,  under  the  statute  of  25  February,  1837,  co- 
extensive with  the  boundary  of  the  parish  in  which  he  resided.  A  new 
parish  was  afterwards  formed  from  that  portion  of  the  old  in  which  the  debt- 
or resided,  and  from  part  of  a  contiguous  parish,  and  the  seat  of  justice  of 
the  new  parish  established  at  a  place  never  within  the  limits  of  the  old. 
In  an  action  against  the  surety  on  the  bond,  it  was  proved  that  the  debtor 
bad  gone  to  the  seat  of  justice  of  the  new  parish :  Held,  that  the  statute 
creating  the  new  parish  cannot  have  rendered  the  condition  of  the  debtor 
more  onerous  by  compelling  him  to  remain  within  the  restricted  limits  of* 
the  old  parish ;  that,  by  the  creation  of  the  new  parish,  the  debtor  was 
either  released  altogether,  or  became  a  prisoner,  in  the  custody  of  his  bail, 
within  the  limits  of  the  new  parish ;  and  consequently,  that  the  bond  was 
not  forfeited.     Guion  v.  Fordt  123. 

2.  Where  other  sureties  have  been  substituted,  the  original  surety  in  an  injunc- 
tion bond  may  be  examined  as  a  witness  for  the  plaintiff  in  injunction,  though, 
by  the  statute  of  25  March,  1831,  ^  3,  it  is  declared  that  the  surety  on  the 
bond  shall  be  considered  as  a  party  to  the  suit,  and  be  liable  to  be  condemned, 
in  solido,  with  the  plaintiff,  for  damages  and  interest. 

Williams  v.  Planters  Banky  125. 

3.  An  accommodation  endorser  of  a  note  is  not  a  surety  in  the  meaning  of 
art.  3518  of  the  Civil  Code,  which  declares,  that  a  citation  served  on  the 
principal  debtor,  or  his  acknowledgment,  interrupts  prescription  as  to  the 
surety.  Per  Curiam :  The  suretyship  between  an  accommodation  endor- 
ser and  the  maker  of  a  note,  exists  only  as  between  themselves ;  as  to  the 
holder,  their  liability  depends  on  the  rules  applicable  to  negotiate  instru- 
ments in  general.     Jacobs  v.  Williams^  183. 

4.  Plaintiff  who  had  obtained  an  attachment  on  giving  a  bond  as  required  by 
law,  represented  that  the  attachment  had  not  been  served  or  levied  accord- 
ing to  law,  and  was  therefore  void,  and  prayed  that  another  attachment  might 
be  issued,  which  was  done,  but  no  new  bond  was  executed.  The  bond  re- 
ferred only  to  the  first  attachment.  Held,  that  the  liability  of  the  surety  in 
the  bond  related  exclusively  to  the  first  attachment  and  bound  him  only  for 
any  damage  resulting  from  it ;  that  the  bond  could  not  be  revived  without 
hia  consent ;  and  that  the  second  attachment  must  be  dismissed. 

Ertoin  v.  Commercial  and  Railroad  Bank,  227. 
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TAX. 

1.  The  act  of  26  March,  1842,  section  9,  imposing  an  annual  tax  of  two  hun- 
dred and  fifty  dollars  on  money  and  exchange  brokers,  is  not  inconsistent 
with  the  constitution  of  the  State,  nor  of  the  United  States. 

State  ▼.  Nathan,  332. 

3.  A  tax  collector  cannot  be  required  to  receive  in  payment  of  taxes,  coupons, 
or  warrants  for  the  semi-annual  interest  due  on  certain  bonds  of  the  State, 
executed  in  favor  of  a  bank,  though  the  State  be  bound  to  pay  the  interest 
on  the  bonds,  where  the  party  taxed  does  not  show  himself  to  be  the  owner 
of  the  bonds,  and  the  coupons  or  warrants  purport  to  have  been  issued,  and 
to  be  payable  by  the  bank,  and  the  laws  authorizing  the  issuing  of  the  bonds 
in  favor  of  the  bank,  give  it  no  power  to  issue  such  coupons  or  warrants  in 
the  name  of  the  State.     Roman  v.  Ory,  517. 

3.  The  4th  section  of  the  act  of  26th  March,  1842,  chap.  154,  imposing  a  tax 
of  ten  per  cent  on  all  sums,  or  on  the  value  of  all  property  received  by  any 
non-resident  alien,  as  heir,  donee  or  legatee,  from  any  succession  opened  in 
this  State,  or  on  so  much  thereof  as  may  be  situated  in  this  State,  is  not  in- 
consistent with  sections  8,  10,  of  article  1  of  the  Constitution  of  the  United 
States,  nor  with  any  treaty  or  act  of  Congress.     Succession  ofMager,  584. 

TRIAL,  SETTING  CASES  FOR. 

Where  an  attorney  is  appointed  to  represent  absent  defendants,  and  on  the 
same  day  an  answer  is  filed  by  him  and  the  suit  dismissed,  the  proceedings 
are  irregular,  and,  on  motion  by  plaintiff,  the  suit  must  be  reinstated.  Per 
Curiam  :  As  soon  as  an  answer  has  been  filed,  the  clerk  must  place  the 
case  on  the  docket,  that  it  may  be  called  in  its  turn  and  a  day  fixed  for  its 
trial  (C.  P.  463) ;  and  the  court  can  order  a  nonsuit  without  the  consent  of 
the  plaintiff,  only  where  the  case  has  been  set  for  trial,  and  the  plaintifi!*  fails 
to  appear,  personally  or  by  attorney,  on  the  day  fixed.    Ibid.  536. 

Walton  y.  Commercial  and  Bailroad  Bank,  99. 

TUTOR. 

See  Minor. 

WARRANTY. 

See  Sale,  9. 

WILL. 
See  Donations  Mortis  Causa. 
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